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Forward 

 
Why did I compile this book? That's the question many will ask. It had to be done. The entire series that I'm 

doing had to be done. When we look and see the books that many prisoners have access to in their law libraries, 

some of those books help yet many don't because they may find a site yet not understand the history of the entire 

case... How can a person argue an issue without some knowledge of the relationship of the case? Impossible. Then 

we see that many of the decent law books are way out of the budget of the average prisoner. So the prisoner is 

stuck with going to the law library for about two hours once a week attempting to litigate his or her case. Now 

some, actually very few achieve relief, but again, how could they? The fairness of this is a fallacy so my goal is to 

try to even the playing field. 

 
It has been termed that ignorance of the law is not an excuse, yet it‘s funny that the Constitutional Rights of a 

person isn't taught in many schools at all. True a person may be introduced to a very brief interpretation of sorts 

but not any actual real substance is given. One of the violations of convicts is that they were incompetent to even 

stand trial or accept a plea. Many have had psychological issues stemming from their youth and these issues 

weren't investigated. In this book, we explore the cases that break all of this down. 

 
And yes, I say cases. I could have easily compiled a citation book but again, how would a person know how to 

explain it? So I've just researched the cases needed for a person to succeed in post-conviction litigation. Why not? 

 

 
- Jonah Sanders 
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Jackson v. Indiana 
 

406 U.S. 715 (1972)   •        92 S. Ct. 1845 

Decided Jun 7, 1972 

 

 
CERTIORARI TO THE SUPREME COURT OF 

INDIANA No. 70-5009. 

Argued November 18, 1971 Decided June 7, 1972 
 

The Indiana procedure for pretrial commitment of incompetent criminal defendants set forth in Ind. Ann. Stat. 

§ 9-1706a provides that a trial judge with "reasonable ground" to believe the defendant to be incompetent to 

stand trial must appoint two examining physicians and schedule a competency hearing, at which the 

defendant may introduce evidence. If the court, on the basis of the physicians' report and "other evidence," 

finds that the defendant lacks "comprehension sufficient to understand the proceedings and make his defense," 

the trial is delayed and the defendant is remanded to the state department of mental health for commitment to 

an "appropriate psychiatric institution" until defendant shall become "sane." Other statutory provisions apply 

to commitment of citizens who are "feeble-minded, and are therefore unable properly to care for themselves." 

The procedures for committing such persons are substantially similar to those for determining a criminal 

defendant's pretrial competency, but a person committed as "feeble-minded" may be released "at any time" his 

condition warrants it in the judgment of the superintendent of the institution. Indiana also has a 

comprehensive commitment scheme for the "mentally ill," i. e., those with a "psychiatric disorder" as defined 

by the statute, who can be committed on a showing of mental illness and need for "care, treatment, training or 

detention." A person so committed may be released when the superintendent of the institution shall discharge 

him, or when he is cured. Petitioner in this case, a mentally defective deaf mute, who cannot read, write, or 

virtually otherwise communicate, was charged with two criminal offenses and committed under the § 9-1706a 

procedure. The doctors' report showed that petitioner's condition precluded his understanding the nature of 

the charges against him or participating in his defense and their testimony showed that the prognosis was 

"rather dim"; that even if petitioner were not a deaf mute he would be incompetent to stand trial; and that 

petitioner's intelligence was not sufficient to enable him ever to develop the necessary communication skills. 

According to 

716 a deaf-school interpreter's testimony, the State had no facilities that could help petitioner *716 learn minimal 

communication skills. After finding that petitioner "lack[ed] comprehension sufficient to make his defense," 

the court ordered petitioner committed until such time as the health department could certify petitioner's 

sanity to the court. Petitioner's counsel filed a motion for a new trial, which was denied. The State Supreme 

Court affirmed. Contending that his commitment was tantamount to a "life sentence" without his having been 

convicted of a crime, petitioner claims that commitment under § 9-1706a deprived him of equal protection 

because, absent the criminal charges against him, the State would have had to proceed under the other 

statutory procedures for the feeble-minded or those for the mentally ill, under either of which petitioner 

would have been entitled to substantially greater rights. Petitioner also asserts that indefinite commitment 

under the section deprived him of due process and subjected him to cruel and unusual punishment. Held: 
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1. By subjecting petitioner to a more lenient commitment standard and to a more stringent standard 

of release than those generally applicable to all other persons not charged with offenses, thus 

condemning petitioner to permanent institutionalization without the showing required for 

commitment or the opportunity for release afforded by ordinary civil commitment procedures, 

Indiana deprived petitioner of equal protection. Cf. Baxstrom v. Herold, 383 U.S. 107. Pp. 723-731. 

2. Indiana's indefinite commitment of a criminal defendant solely on account of his lack of capacity to 

stand trial violates due process. Such a defendant cannot be held more than the reasonable period of 

time necessary to determine whether there is a substantial probability that he will attain competency 

in the foreseeable future. If it is determined that he will not, the State must either institute civil 

proceedings applicable to indefinite commitment of those not charged with crime, or release the 

defendant. Greenwood v. United States, 350 U.S. 366, distinguished. Pp. 731-739. 

3. Since the issue of petitioner's criminal responsibility at the time of the alleged offenses (as 

distinguished from the issue of his competency to stand trial) has not been determined and other 

matters of defense may remain to be resolved, it would be premature for this Court to dismiss the 

charges against petitioner. Pp. 739-741. 

717 253 Ind. 487, 255 N.E.2d 515, reversed and remanded. *717 

 

BLACKMUN, J., delivered the opinion of the Court, in which all Members joined except POWELL and 

REHNQUIST, JJ., who took no part in the consideration or decision of the case. 
 

Frank E. Spencer argued the cause for petitioner. With him on the brief were Robert Hollowell, Jr., and Robert 

Robinson. 

Sheldon A. Breskow argued the cause for respondent. On the brief were Theodore L. Sendak, Attorney General 

of Indiana, and William F. Thompson, Assistant Attorney General. 
 

MR. JUSTICE BLACKMUN delivered the opinion of the Court. 
 

We are here concerned with the constitutionality of certain aspects of Indiana's system for pretrial 

commitment of one accused of crime. 

Petitioner, Theon Jackson, is a mentally defective deaf mute with a mental level of a pre-school child. He 

cannot read, write, or otherwise communicate except through limited sign language. In May 1968, at age 27, 

he was charged in the Criminal Court of Marion County, Indiana, with separate robberies of two women. The 

offenses were alleged to have occurred the preceding July. The first involved property (a purse and its contents) 

of the value of four dollars. The second concerned five dollars in money. The record sheds no light on these 

charges since, upon receipt of not-guilty pleas from Jackson, the trial court set in motion the Indiana 

procedures for determining his competency to stand trial. Ind. Ann. Stat. § 9-1706a (Supp. 1971),1 now Ind. 

Code 35-5-3-2 

718 (1971). *718 

1 "9-1706a. Commitment before trial — Subsequent actions. — When at any time before the trial of any criminal cause 

or during the progress thereof and before the final submission of the cause to the court or jury trying the same, the 

court, either from his own knowledge Page 718 or upon the suggestion of any person, has reasonable ground for 

believing the defendant to be insane, he shall immediately fix a time for a hearing to determine the question of the 

defendant's sanity and shall appoint two [2] competent disinterested physicians who shall examine the defendant 

upon the question of his sanity and testify concerning the same at the hearing. At the hearing, other evidence may be 
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introduced to prove the defendant's sanity or insanity. If the court shall find that the defendant has 

comprehension sufficient to understand the nature of the criminal action against him and the proceedings 

thereon and to make his 

defense, the trial shall not be delayed or continued on the ground of the alleged insanity of the defendant. If the 

court shall find that the defendant has not comprehension sufficient to understand the proceedings and make his 

defense, the trial shall be delayed or continued on the ground of the alleged insanity of the defendant. If the court 

shall find that the defendant has not comprehension sufficient to understand the proceedings and make his defense, 

the court shall order the defendant committed to the department of mental health, to be confined by the department 

in an appropriate 

psychiatric institution. Whenever the defendant shall become sane the superintendent of the state psychiatric 

hospital shall certify the fact to the proper court, who shall enter an order on his record directing the sheriff to 

return the 

defendant, or the court may enter such order in the first instance whenever he shall be sufficiently advised of the 

defendant's restoration to sanity. Upon the return to court of any defendant so committed he or she shall then be 

placed upon trial for the criminal offense the same as if no delay or postponement had occurred by reason of 

defendant's 

insanity." 

 
As the statute requires, the court appointed two psychiatrists to examine Jackson. A competency hearing 

was subsequently held at which petitioner was represented by counsel. The court received the examining 

doctors' joint written report and oral testimony from them and from a deaf-school interpreter through 

whom they had attempted to communicate with petitioner. The report concluded that Jackson's almost 

nonexistent 

communication skill, together with his lack of hearing and his mental deficiency, left him unable to understand 

the nature of the charges against him or to participate in his defense. One doctor testified that it was extremely 

719 *719 unlikely that petitioner could ever learn to read or write and questioned whether petitioner even had 

the ability to develop any proficiency in sign language. He believed that the interpreter had not been able 

to 

communicate with petitioner to any great extent and testified that petitioner's "prognosis appears rather dim." 

The other doctor testified that even if Jackson were not a deaf mute, he would be incompetent to stand trial, 

and doubted whether petitioner had sufficient intelligence ever to develop the necessary communication skills. 

The interpreter testified that Indiana had no facilities that could help someone as badly off as Jackson to learn 

minimal communication skills. 

On this evidence, the trial court found that Jackson "lack[ed] comprehension sufficient to make his defense," 

§ 9-1706a, and ordered him committed to the Indiana Department of Mental Health until such time as that 

Department should certify to the court that "the defendant is sane." 

Petitioner's counsel then filed a motion for a new trial, contending that there was no evidence that Jackson 

was "insane," or that he would ever attain a status which the court might regard as "sane" in the sense of 

competency to stand trial. Counsel argued that Jackson's commitment under these circumstances amounted 

to a "life sentence" without his ever having been convicted of a crime, and that the commitment therefore 

deprived Jackson of his Fourteenth Amendment rights to due process and equal protection, and constituted 

cruel and unusual punishment under the Eighth Amendment made applicable to the States through the 

Fourteenth. The trial court denied the motion. On appeal the Supreme Court of Indiana affirmed, with one 

judge dissenting. 253 Ind. 487, 255 N.E.2d 515 (1970). Rehearing was denied, with two judges dissenting. We 

granted certiorari, 401 

720 U.S. 973 (1971). *720 

 

For the reasons set forth below, we conclude that, on the record before us, Indiana cannot 

constitutionally commit the petitioner for an indefinite period simply on account of his incompetency to 

stand trial on the charges filed against him. Accordingly, we reverse. 
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I 

INDIANA COMMITMENT PROCEDURES 
 

Section 9-1706a contains both the procedural and substantive requirements for pretrial commitment of 

incompetent criminal defendants in Indiana. If at any time before submission of the case to the court or jury 

the trial judge has "reasonable ground" to believe the defendant "to be insane,"2 he must appoint two 

examining physicians and schedule a competency hearing. The hearing is to the court alone, without a jury. 

The examining physicians' testimony and "other evidence" may be adduced on the issue of incompetency. If 

the court finds the defendant "has not comprehension sufficient to understand the proceedings and make his 

defense," trial is delayed or continued and the defendant is remanded to the state department of mental health 

to be confined in an "appropriate psychiatric institution." The section further provides that "[w]henever the 

defendant shall become sane" the superintendent of the institution shall certify that fact to the court, and the 

court shall order him brought on to trial. The court may also make such an order sua sponte. There is no 

statutory provision for periodic review of the defendant's condition by either the court or mental health 

authorities. Section 9-1706a by 

721 its terms does not accord the *721 defendant any right to counsel at the competency hearing or otherwise 

describe the nature of the hearing; but Jackson was represented by counsel who cross-examined the 

testifying doctors carefully and called witnesses on behalf of the petitioner-defendant. 

2 The section refers at several points to the defendant's "sanity." This term is nowhere defined. In context, and in the 

absence of a contrary statutory construction by the state courts, it appears that the term is intended to be 

synonymous with competence to stand trial. 

 

Petitioner's central contention is that the State, in seeking in effect to commit him to a mental institution 

indefinitely, should have been required to invoke the standards and procedures of Ind. Ann. Stat. § 22-1907, 

now Ind. Code 16-15-1-3 (1971), governing commitment of "feeble-minded" persons. That section provides 

that upon application of a "reputable citizen of the county" and accompanying certificate of a reputable 

physician that a person is "feeble-minded and is not insane or epileptic" (emphasis supplied), a circuit court 

judge shall appoint two physicians to examine such person. After notice, a hearing is held at which the 

patient is entitled to be represented by counsel. If the judge determines that the individual is indeed "feeble-

minded," he enters an order of commitment and directs the clerk of the court to apply for the person's 

admission "to the superintendent of the institution for feeble-minded persons located in the district in which 

said county is situated." A person committed under this section may be released "at any time," provided that 

"in the judgment of the superintendent, the mental and physical condition of the patient justifies it." § 22-

1814, now Ind. Code 16-15-4-12 (1971). The statutes do not define either "feeble-mindedness" or "insanity" 

as used in § 22-1907. 

But a statute establishing a special institution for care of such persons, § 22-1801, refers to the duty of the State 

to provide care for its citizens who are "feeble-minded, and are therefore unable properly to care for 

722 themselves."3 *722 These provisions evidently afford the State a vehicle for commitment of persons in need of 

custodial care who are "not insane" and therefore do not qualify as "mentally ill" under the State's general 

involuntary civil commitment scheme. See §§ 22-1201 to 22-1256, now Ind. Code 16-14-9-1 to 16-14-9-31, 

16-13-2-9 to 16-13-2-10, 35-5-3-4, 16-14-14-1 to 16-14-14-19, and 16-14-15-5, 16-14-15-1, and 16-14-19-1 

(1971). 

3 Sections 22-1801 and 22-1907 would appear to be interdependent. See Official Opinion No. 49, Opinions of the 

Attorney General of Indiana, Sept. 26, 1958. 

 

Scant attention was paid this general civil commitment law by the Indiana courts in the present case. An 

understanding of it, however, is essential to a full airing of the equal protection claims raised by 

petitioner. Section 22-1201(1) defines a "mentally ill person" as one who 
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"is afflicted with a psychiatric disorder which substantially impairs his mental health; and, because of 

such psychiatric disorder, requires care, treatment, training or detention in the interest of the welfare 

of such person or the welfare of others of the community in which such person resides." 

Section 22-1201(2) defines a "psychiatric disorder" to be any mental illness or disease, including any mental 

deficiency, epilepsy, alcoholism, or drug addiction. Other sections specify procedures for involuntary 

commitment of "mentally ill" persons that are substantially similar to those for commitment of the feeble- 

minded. For example, a citizen's sworn statement and the statement of a physician are required. § 22-1212. 

The circuit court judge, the applicant, and the physician then consult to formulate a treatment plan. § 22-1213. 

Notice to the individual is required, § 22-1216, and he is examined by two physicians, § 22-1215. There are 

provisions for temporary commitment. A hearing is held before a judge on the issue of mental illness. §§ 22- 

723 1209, 22-1216, 22-1217. The individual has a right of appeal. *723 § 22-1210. An individual adjudged mentally 

ill under these sections is remanded to the department of mental health for assignment to an appropriate 

institution. § 22-1209. Discharge is in the discretion of the superintendent of the particular institution to 

which the person is assigned, § 22-1223; Official Opinion No. 54, Opinions of the Attorney General of 

Indiana, Dec. 30, 1966. The individual, however, remains within the court's custody, and release can therefore 

be revoked upon a hearing. Ibid. 

II 

EQUAL PROTECTION 
 

Because the evidence established little likelihood of improvement in petitioner's condition, he argues that 

commitment under § 9-1706a in his case amounted to a commitment for life. This deprived him of equal 

protection, he contends, because, absent the criminal charges pending against him, the State would have had 

to proceed under other statutes generally applicable to all other citizens: either the commitment procedures 

for feeble-minded persons, or those for mentally ill persons. He argues that under these other statutes (1) the 

decision whether to commit would have been made according to a different standard, (2) if commitment were 

warranted, applicable standards for release would have been more lenient, (3) if committed under § 22-1907, 

he could have been assigned to a special institution affording appropriate care, and (4) he would then have 

been 

entitled to certain privileges not now available to him. 
 

In Baxstrom v. Herold, 383 U.S. 107 (1966), the Court held that a state prisoner civilly committed at the end of 

his prison sentence on the finding of a surrogate was denied equal protection when he was deprived of a jury 

724 trial that the State made generally available *724 to all other persons civilly committed. Rejecting the 

State's argument that Baxstrom's conviction and sentence constituted adequate justification for the 

difference in procedures, the Court said that "there is no conceivable basis for distinguishing the 

commitment of a person who is nearing the end of a penal term from all other civil commitments." 383 

U.S., at 111-112; see United 

States ex rel. Schuster v. Herold, 410 F.2d 1071 (CA2), cert. denied, 396 U.S. 847 (1969). The Court also held 

that Baxstrom was denied equal protection by commitment to an institution maintained by the state 

corrections department for "dangerously mentally ill" persons, without a judicial determination of his 

"dangerous propensities" afforded all others so committed. 

If criminal conviction and imposition of sentence are insufficient to justify less procedural and substantive 

protection against indefinite commitment than that generally available to all others, the mere filing of 

criminal charges surely cannot suffice. This was the precise holding of the Massachusetts Court in 

Commonwealth v. 
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Druken, 356 Mass. 503, 507, 254 N.E.2d 779, 781 (1969).4 The Baxstrom principle also has been extended to 

commitment following an insanity acquittal, Bolton v. Harris, 130 U.S.App.D.C. 1, 395 F.2d 642 (1968); 
 
 

Cameron v. Mullen, 128 U.S.App.D.C. 235, 387 F.2d 193 (1967); People v. Lally, 19 N.Y.2d 27, 224 N.E.2d 87 

725 (1966), and to commitment in lieu of sentence following *725 conviction as a sex offender. Humphrey v. Cady, 

405 U.S. 504 (1972). 

4 See also Association of the Bar, City of New York, Special Committee on the Study of Commitment Procedures and 

the Law Relating to Incompetents, Second Report, Mental Illness, Due Process and the Criminal Defendant 1 

(1968) (hereafter N.Y. Report): "The basic and unifying thread which runs throughout our recommendations is a 

rejection of the notion that the mere fact of a criminal charge or conviction is a proper basis upon which to build other 

unnecessary, unprofitable, and essentially unfair distinctions among the mentally ill." 

Respondent argues, however, that because the record fails to establish affirmatively that Jackson will never 

improve, his commitment "until sane" is not really an indeterminate one. It is only temporary, pending 

possible change in his condition. Thus, presumably, it cannot be judged against commitments under other 

state statutes that are truly indeterminate. The State relies on the lack of "exactitude" with which psychiatry 

can predict the future course of mental illness, and on the Court's decision in what is claimed to be "a fact 

situation similar to the case at hand" in Greenwood v. United States, 350 U.S. 366 (1956). 

Were the State's factual premise that Jackson's commitment is only temporary a valid one, this might well be 

a different case. But the record does not support that premise. One of the doctors testified that in his view 

Jackson would be unable to acquire the substantially improved communication skills that would be necessary 

for him to participate in any defense. The prognosis for petitioner's developing such skills, he testified, 

appeared "rather dim." In answer to a question whether Jackson would ever be able to comprehend the 

charges or participate in his defense, even after commitment and treatment, the doctor said, "I doubt it, I 

don't believe so." The other psychiatrist testified that even if Jackson were able to develop such skills, he 

would still be unable to comprehend the proceedings or aid counsel due to his mental deficiency. The 

interpreter, a supervising teacher at the state school for the deaf, said that he would not be able to serve as an 

interpreter for Jackson or aid him in participating in a trial, and that the State had no facilities that could, 

"after a length of 

726 time," aid Jackson in so participating. The court also heard petitioner's mother testify that *726 Jackson 

already had undergone rudimentary out-patient training in communications skills from the deaf and dumb 

school in Indianapolis over a period of three years without noticeable success. There is nothing in the record 

that even points to any possibility that Jackson's present condition can be remedied at any future time. 

Nor does Greenwood,5 which concerned the constitutional validity of 18 U.S.C. § 4244 to 4248, lend support to 

respondent's position. That decision, addressing the "narrow constitutional issue raised by the order of 

commitment in the circumstances of this case," 350 U.S., at 375, upheld the Federal Government's 

constitutional authority to commit an individual found by the District Court to be "insane," incompetent to 

stand trial on outstanding criminal charges, and probably dangerous to the safety of the officers, property, or 

other interests of the United States. The Greenwood Court construed the federal statutes to deal 

"comprehensively" with defendants "who are insane or mentally incompetent to stand trial," and not merely 

with "the problem of temporary mental disorder." 350 U.S., at 373. Though Greenwood's prospects for 

improvement were slim, the Court held that "in the situation before us," where the District Court had made 

an explicit finding of dangerousness, that fact alone "does not defeat federal power to make this initial 

commitment." 350 U.S., at 375. No issue of equal protection was raised or decided. See Petitioner's Brief, No. 

460, O. T. 1955, pp. 2, 7-9. It is clear that the Government's substantive power to commit on the particular 

727 findings made in that case was the sole question there decided. 350 U.S., at 376. *727 

5 This case is further discussed in connection with the due process claim. See Part III. 
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We note also that neither the Indiana statute nor state practice makes the likelihood of the defendant's 

improvement a relevant factor. The State did not seek to make any such showing, and the record clearly 

establishes that the chances of Jackson's ever meeting the competency standards of § 9-1706a are at best 

minimal, if not nonexistent. The record also rebuts any contention that the commitment could contribute 

to Jackson's improvement. Jackson's § 9-1706a commitment is permanent in practical effect. 

We therefore must turn to the question whether, because of the pendency of the criminal charges that 

triggered the State's invocation of § 9-1706a, Jackson was deprived of substantial rights to which he would 

have been entitled under either of the other two state commitment statutes. Baxstrom held that the State 

cannot withhold from a few the procedural protections or the substantive requirements for commitment that 

are available to all others. In this case commitment procedures under all three statutes appear substantially 

similar: notice, 

examination by two doctors, and a full judicial hearing at which the individual is represented by counsel and 

can cross-examine witnesses and introduce evidence. Under each of the three statutes, the commitment 

determination is made by the court alone, and appellate review is available. 
 

In contrast, however, what the State must show to commit a defendant under § 9-1706a, and the 

circumstances under which an individual so committed may be released, are substantially different from the 

standards under the other two statutes. 

Under § 9-1706a, the State needed to show only Jackson's inability to stand trial. We are unable to say that, 

on the record before us, Indiana could have civilly committed him as mentally ill under § 22-1209 or 

committed 

728 him as feeble-minded under § 22-1907. The *728  former requires at least (1) a showing of mental illness and 

(2) a showing that the individual is in need of "care, treatment, training or detention." § 22-1201(1). Whether 

Jackson's mental deficiency would meet the first test is unclear; neither examining physician addressed 

himself to this. Furthermore, it is problematical whether commitment for "treatment" or "training" would be 

appropriate since the record establishes that none is available for Jackson's condition at any state institution. 

The record also fails to establish that Jackson is in need of custodial care or "detention." He has been 

employed at times, 

and there is no evidence that the care he long received at home has become inadequate. The statute appears to 

require an independent showing of dangerousness ("requires . . . detention in the interest of the welfare of 

such person or . . . others . . ."). Insofar as it may require such a showing, the pending criminal charges are 

insufficient to establish it, and no other supporting evidence was introduced. For the same reasons, we cannot 

say that this record would support a feeble-mindedness commitment under § 22-1907 on the ground that 

Jackson is "unable properly to care for [himself]."6 § 22-1801. 
 

6 Perhaps some confusion on this point is engendered by the fact that Jackson's counsel, far from asserting that the State 

could not commit him as feeble-minded under § 22-1907, actively sought such a commitment in the hope that Jackson 

would be assured assignment to a special institution. The Indiana Supreme Court thought this concern unnecessary. 

In any event, we do not suggest that a feeble-mindedness commitment would be inappropriate. We note only that 

there is nothing in this record to establish the need for custodial care that such a commitment seems to require 

under §§ 22- 1907 and 22-1801. 

 

More important, an individual committed as feeble-minded is eligible for release when his condition "justifies 

it," § 22-1814, and an individual civilly committed as mentally ill when the "superintendent or administrator 

729 *729 shall discharge such person, or [when] cured of such illness." § 22-1223 (emphasis supplied). Thus, in 

either case release is appropriate when the individual no longer requires the custodial care or treatment or 

detention that occasioned the commitment, or when the department of mental health believes release would 

be in his best interests. The evidence available concerning Jackson's past employment and home care strongly 

suggests that under these standards he might be eligible for release at almost any time, even if he did not 
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improve.7 On the other hand, by the terms of his present § 9-1706a commitment, he will not be entitled to 

release at all, absent an unlikely substantial change for the better in his condition.8 Baxstrom did not deal with 

the standard for release, but its rationale is applicable here. The harm to the individual is just as great if the 

State, without reasonable justification, can apply standards making his commitment a permanent one when 

standards generally applicable to all others afford him a substantial opportunity for early release. 

7 See President's Committee on Mental Retardation, Changing Patterns in Residential Services for the Mentally 

Retarded (1969). 

8 Respondent argues that Jackson would not in fact be eligible for release under § 22-1907 or § 22-1223 if he did 

not improve since, if the authorities could not communicate with him, they could not decide whether his condition 

"justified" release. Respondent further argues that because no state court has ever construed the release provisions of 

any of the statutes, we are barred from relying upon any differences between them. This line of reasoning is 

unpersuasive. The plain language of the provisions, when applied to Jackson's particular history and condition, 

dictates different results. No state court has held that an Indiana defendant committed as incompetent is eligible for 

release when he no longer needs custodial care or treatment. The commitment order here clearly makes release 

dependent upon Jackson's regaining competency to stand trial. 

As we noted above, we cannot conclude that pending criminal charges provide a greater justification for 

730 different *730 treatment than conviction and sentence. Consequently, we hold that by subjecting Jackson to a 

more lenient commitment standard and to a more stringent standard of release than those generally 

applicable to all others not charged with offenses, and by thus condemning him in effect to permanent 

institutionalization without the showing required for commitment or the opportunity for release afforded by 

§ 22-1209 or § 22- 

731 1907, Indiana deprived petitioner of equal protection of the laws under the Fourteenth Amendment.9 *731 

 
9 Petitioner also argues that the incompetency commitment deprived him of the right to be assigned to a special 

"institution for feeble-minded persons" to which he would have been statutorily directed by a § 22-1907 

commitment. The State maintains two such institutions. The Indiana Supreme Court thought petitioner "failed to 

understand the statutory mechanisms" for assignment following commitment under the two procedures. 253 Ind., at 

490, 255 N.E.2d, at 517. It observed that since the mental health department now administers, in consolidated 

fashion, all the State's mental facilities including the two special institutions, see § 22-5001 to § 22-5036, now Ind. 

Code 16-13-1-1 to 16-13- 1-31, 16-13-2-1, 16-13-2-7 to 16-13-2-8, 16-14-18-3 to 16-14-18-4 (1971), and since the 

special institutions are "appropriate psychiatric institutions" under § 9-1706a, considering Jackson's condition, his 

incompetency commitment can still culminate in assignment to a special facility. The State, in argument, went one 

step further. It contended that in practice the assignment process under all three statutes is identical: the individual 

is remanded to the central state authority, which assigns him to an appropriate institution regardless of how he was 

committed. If true, such practice appears at first blush contrary to the mandate of § 22-1907, requiring the court 

clerk to seek assignment at one of the two special institutions. However, the relevant statutes, including that 

effecting consolidation of all mental health 

facilities under one department, have been enacted piecemeal, and older laws often not formally revised. Since the 

department of mental health has sole discretionary authority to transfer patients between any of the institutions it 

administers at any time, § 22-5032(6) and § 22-301, there is evidently adequate statutory authority for consolidating 

the initial assignment decision. Moreover, nothing in the record demonstrates that different or Page 731 better 

treatment is available at a special institution than at the general facilities for the mentally ill. We are not faced here, 

as we were in Baxstrom, with commitment to a distinctly penal or maximum-security institution designed for 

dangerous inmates and not administered by the general state mental health authorities. Therefore, we cannot say 

that by virtue of his incompetency commitment Jackson has been denied an assignment or appropriate treatment to 

which those not charged with crimes would generally be entitled. Similarly, Jackson's incompetency commitment did 

not deprive him of privileges such as furloughs to which he claims a feeble-mindedness commitment would entitle 

him. The statutes relate 
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such privileges to particular institutions, not to the method of commitment. Thus patients assigned to the 

Muscatatuck institution are entitled to furloughs regardless of the statute under which they were committed; and 

persons committed as feeble-minded would not be entitled to furloughs if assigned to a general mental institution. 

III 

DUE PROCESS 
 

For reasons closely related to those discussed in Part II above, we also hold that Indiana's indefinite 

commitment of a criminal defendant solely on account of his incompetency to stand trial does not square 

with the Fourteenth Amendment's guarantee of due process. 

A. The Federal System. In the federal criminal system, the constitutional issue posed here has not been 

encountered precisely because the federal statutes have been construed to require that a mentally 

incompetent defendant must also be found "dangerous" before he can be committed indefinitely. But the 

decisions have uniformly articulated the constitutional problems compelling this statutory interpretation. 

The federal statute, 18 U.S.C. § 4244 to 4246, is not dissimilar to the Indiana law. It provides that a defendant 

found incompetent to stand trial may be committed "until the accused shall be mentally competent to stand 

trial 

732 or until the pending charges against him are disposed of according to law." § 4246. *732 Section 4247, 

applicable on its face only to convicted criminals whose federal sentences are about to expire, permits 

commitment if the prisoner is (1) "insane or mentally incompetent" and (2) "will probably endanger the 

safety of the officers, the property, or other interests of the United States, and . . . suitable arrangements for 

the custody and care of the prisoner are not otherwise available," that is, in a state facility. See Greenwood v. 

United States, 350 U.S., at 373-374. One committed under this section, however, is entitled to release when any 

of the three conditions no longer obtains, "whichever event shall first occur." § 4248. Thus, a person 

committed under § 4247 must be released when he no longer is "dangerous." 

In Greenwood, the Court upheld the pretrial commitment of a defendant who met all three conditions of § 

4247, even though there was little likelihood that he would ever become competent to stand trial. Since 

Greenwood had not yet stood trial, his commitment was ostensibly under § 4244. By the related release 

provision, § 4246, he could not have been released until he became competent. But the District Court had in 

fact applied § 4247, and found specifically that Greenwood would be dangerous if not committed. This Court 

approved that approach, holding § 4247 applicable before trial as well as to those about to be released from 

sentence. 350 U.S., at 374. Accordingly, Greenwood was entitled to release when no longer dangerous, § 

4248, even if he did not become competent to stand trial and thus did not meet the requirement of § 4246. 

Under these circumstances, the Court found the commitment constitutional. 

Since Greenwood, federal courts without exception have found improper any straightforward application of §§ 

733 4244 and 4246 to a defendant whose chance of attaining competency to stand trial is slim, thus effecting *733 

an indefinite commitment on the ground of incompetency alone. United States v. Curry, 410 F.2d 1372 (CA4 

1969); United States v. Walker, 335 F. Supp. 705 (ND Cal. 1971); Cook v. Ciccone, 312 F. Supp. 822 (WD Mo. 

1970); United States v. Jackson, 306 F. Supp. 4 (ND Cal. 1969); Maurietta v. Ciccone, 305 F. Supp. 775 (WD Mo. 

1969). See In re Harmon, 425 F.2d 916 (CA1 1970); United States v. Klein, 325 F.2d 283 (CA2 1963); Martin v. 

Settle, 192 F. Supp. 156 (WD Mo. 1961); Royal v. Settle, 192 F. Supp. 176 (WD Mo. 1959). The holding in 

each of these cases was grounded in an expressed substantial doubt that §§ 4244 and 4246 could survive 

constitutional scrutiny if interpreted to authorize indefinite commitment. 
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dangerousness 

These decisions have imposed a "rule of reasonableness" upon §§ 4244 and 4246. Without a finding of 

, one committed thereunder can be held only for a "reasonable period of time" necessary to 

determine whether there is a substantial chance of his attaining the capacity to stand trial in the 

foreseeable future. If the chances are slight, or if the defendant does not in fact improve, then he must be 

released or granted a §§ 4247-4248 hearing. 

B. The States. Some States10 appear to commit indefinitely a defendant found incompetent to stand trial until he 

recovers competency. Other States require a finding of dangerousness to support such a commitment11 or 

734 provide forms of parole.12 New York has recently *734 enacted legislation mandating release of incompetent 

defendants charged with misdemeanors after 90 days of commitment, and release and dismissal of charges 

against those accused of felonies after they have been committed for two-thirds of the maximum potential 

prison sentence.13 The practice of automatic commitment with release conditioned solely upon attainment of 

competence has been decried on both policy and constitutional grounds.14 Recommendations for changes 

made by commentators and study committees have included incorporation into pretrial commitment 

procedures of the equivalent of the federal "rule of reason," a requirement of a finding of dangerousness or of 

full-scale civil commitment, periodic review by court or mental health administrative personnel of the 

defendant's condition and progress, and provisions for ultimately dropping charges if the defendant does not 

improve.15 One source of this criticism is undoubtedly the empirical data available which tend to show that 

many defendants 

committed before trial are never tried, and that those defendants committed pursuant to ordinary civil 

proceedings are, on the average, released sooner than defendants automatically committed solely on account 

of 

735 their incapacity to stand trial.16 Related to these statistics *735 are substantial doubts about whether the 
rationale 

for pretrial commitment — that care or treatment will aid the accused in attaining competency — is 

empirically valid given the state of most of our mental institutions.17 However, very few courts appear to have 

addressed the problem directly in the state context. 

10 Cal. Penal Code §§ 1370, 1371 (1970); Conn. Gen. Stat. Rev. § 54-40(c) (1958); Minn. Stat. Ann. § 631.18 (Supp. 

1972-1973); N.J. Rev. Stat. § 2A: 163-2 (1971); Ohio Rev. Code Ann. §§ 2945.37 and 2945.38 (1954); Wis. Stat. Ann. 

§ 971.14 (1971). See Note, Incompetency to Stand Trial, 81 Harv. L. Rev. 454 (1967). 

 
11 Iowa Code Ann. § 783.3 (Supp. 1972); Okla. Stat. Ann., Tit. 22, § 1167 (1958); S.D. Comp. Laws Ann. § 23-38-6 

(1967). 

 
12 Mich. Comp. Laws Ann. § 767.27a (8) (1967); Ore. Rev. Stat. § 426.300(1) (1971); Wis. Stat. Ann. § 51.21(6) (Supp. 

1972). 

 
13 N.Y. Crim. Proc. Law § 730.50 (1971); see also Ill. Rev. Stat., c. 38, § 104-3(c) (1971). 

 
14 Foote, A Comment on Pre-Trial Commitment of Criminal Defendants, 108 U. Pa. L. Rev. 832 (1960); 

Note, Incompetency to Stand Trial, 81 Harv. L. Rev. 454-456, 471-472 (1967); N.Y. Report 91-107. 

15 Judicial Conference of the District of Columbia Circuit, Report of the Committee on Problems Connected with 

Mental Examination of the Accused in Criminal Cases, Before Trial 49-52, 54-58, 133-146 (1965) (hereafter D.C. 

Report); 

N.Y. Report 73-124; Note, supra, 81 Harv. L. Rev., at 471-473. 

 
16 See Matthews, Mental Disability and the Criminal Law 138-140 (American Bar Foundation 1970); Morris, The 

Confusion of Confinement Syndrome: An Analysis of the Confinement of Mentally Ill Page 735 Criminals and Ex- 

Criminals by the Department of Correction of the State of New York, 17 Buffalo L. Rev. 651 (1968); McGarry Bendt, 

Criminal vs. Civil Commitment of Psychotic Offenders: A Seven-Year Follow-Up, 125 Am. J. Psychiatry 1387, 1391 

(1969); D.C. Report 50-52. 
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17 Note, supra, 81 Harv. L. Rev., at 472-473; American Bar Foundation, The Mentally Disabled and the Law 415-

418 (rev. ed. 1971) (hereafter ABF Study); N.Y. Report 72-77, 102-105, 186-190. 

 

In United States ex rel. Wolfersdorf v. Johnston, 317 F. Supp. 66 (SDNY 1970), an 86-year-old defendant 

committed for nearly 20 years as incompetent to stand trial on state murder and kidnaping charges applied 

for federal habeas corpus. He had been found "not dangerous," and suitable for civil commitment. The District 

Court granted relief. It held that petitioner's incarceration in an institution for the criminally insane 

constituted cruel and unusual punishment, and that the "shocking circumstances" of his commitment violated 

the Due Process Clause. The court quoted approvingly the language of Cook v. Ciccone, 312 F. Supp., at 824, 

concerning the "substantial injustice in keeping an unconvicted person in . . . custody to await trial where it is 

plainly evident his mental condition will not permit trial within a reasonable period of time." 

In a 1970 case virtually indistinguishable from the one before us, the Illinois Supreme Court granted relief to 

an illiterate deaf mute who had been indicted for murder four years previously but found incompetent to stand 

trial 

736 on account of his inability to communicate, and committed. People ex rel. Myers v. Briggs, 46 Ill.2d 281, *736 

263 N.E.2d 109 (1970). The institution where petitioner was confined had determined, "[I]t now appears 

that [petitioner] will never acquire the necessary communication skills needed to participate and cooperate in 

his trial." Petitioner, however, was found to be functioning at a "nearly normal level of performance in areas 

other than communication." The State contended petitioner should not be released until his competency was 

restored. The Illinois Supreme Court disagreed. It held: 

"This court is of the opinion that this defendant, handicapped as he is and facing an indefinite 

commitment because of the pending indictment against him, should be given an opportunity to obtain 

a trial to determine whether or not he is guilty as charged or should be released." Id., at 288, 263 

N.E.2d, at 113. 

C. This Case. Respondent relies heavily on Greenwood to support Jackson's commitment. That decision is 

distinguishable. It upheld only the initial commitment without considering directly its duration or the 

standards for release. It justified the commitment by treating it as if accomplished under allied statutory 

provisions relating directly to the individual's "insanity" and society's interest in his indefinite commitment, 

factors not considered in Jackson's case. And it sustained commitment only upon the finding of 

dangerousness. As Part A, supra, shows, all these elements subsequently have been held not simply sufficient, 

but necessary, to sustain a commitment like the one involved here. 

The States have traditionally exercised broad power to commit persons found to be mentally ill.18 The 

substantive limitations on the exercise of this power and the procedures for invoking it vary drastically 

among 

737 *737 the States.19 The particular fashion in which the power is exercised — for instance, through various forms 

of civil commitment, defective delinquency laws, sexual psychopath laws, commitment of persons acquitted by 

reason of insanity — reflects different combinations of distinct bases for commitment sought to be 

vindicated.20 The bases that have been articulated include dangerousness to self, dangerousness to others, and 

the need for care or treatment or training.21 Considering the number of persons affected,22 it is perhaps 

remarkable that the substantive constitutional limitations on this power have not been more frequently 

litigated.23
 

18 See generally ABF Study 34-59. 

 
19 Id., at 36-49. The ABF Study shows that in nine States the sole criterion for involuntary commitment is 

dangerousness to self or others; in 18 other States the patient's need for care or treatment was an alternative basis; 

the latter was the sole basis in six additional States; a few States had no statutory criteria at all, presumably leaving 

the determination to 
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solely 

judicial discretion. 

 
20 See Note, Civil Restraint, Mental Illness, and the Right to Treatment, 77 Yale L.J. 87 (1967). 

 
21 See Note, Civil Commitment of the Mentally Ill: Theories and Procedures, 79 Harv. L. Rev. 1288, 1289-1297 (1966). 

 
22 In 1961, it was estimated that 90% of the approximately 800,000 patients in mental hospitals in this country had 

been involuntarily committed. Hearings on Constitutional Rights of the Mentally Ill before the Subcommittee on 

Constitutional Rights of the Senate Committee on the Judiciary, 87th Cong., 1st Sess., pt. 1, pp. 11, 43 (1961). 

Although later U.S. Census Bureau data for 1969 show a resident patient population almost 50% lower, other data 

from the U.S. Department of Health, Education, and Welfare estimate annual admissions to institutions to be almost 

equal to the patient population at any one time, about 380,000 persons per annum. See ABF Study xv. 

23 Cf. Powell v. Texas, 392 U.S. 514 (1968); Robinson v. California, 370 U.S. 660 (1962). 
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to aid him in attaining competency through custodial care or compulsory treatment, the ostensible purpose 

of the commitment. At the least, due process requires that the nature and duration of commitment bear some 

reasonable relation to the purpose for which the individual is committed. 
 

24 In re Harmon, 425 F.2d 916, 918 (CA1 1970). 
 

We hold, consequently, that a person charged by a State with a criminal offense who is committed on 

account of his incapacity to proceed to trial cannot be held more than the reasonable period of time necessary 

to determine whether there is a substantial probability that he will attain that capacity in the foreseeable 

future. If it is determined that this is not the case, then the State must either institute the customary civil 

commitment proceeding that would be required to commit indefinitely any other citizen, or release the 

defendant.25 

 
In light of differing state facilities and procedures 

and a lack of evidence in this record, we do not think it appropriate for us to attempt to prescribe arbitrary 

time limits. We note, however, that petitioner Jackson has now been confined for three and one-half years on 

a 

739 record that sufficiently establishes *739 the lack of a substantial probability that he will ever be able to 

participate fully in a trial. 

25 In this case, of course, Jackson or the State may seek his commitment under either the general civil commitment 

statutes or under those for the commitment of the feebleminded. 

 

These conclusions make it unnecessary for us to reach petitioner's Eighth-Fourteenth Amendment claim. 

IV 

DISPOSITION OF THE CHARGES 
 

Petitioner also urges that fundamental fairness requires that the charges against him now be dismissed. 

The thrust of his argument is that the record amply establishes his lack of criminal responsibility at the 

time the crimes are alleged to have been committed. The Indiana court did not discuss this question. 

Apparently it

We need not address these broad questions here. It is clear that Jackson's commitment rests on proceedings tha 

did not purport to bring into play, indeed did not even consider relevant, any of the articulated bases for *738 

exercise of Indiana's power of indefinite commitment. The state statutes contain at least two alternative 

methods for invoking this power. But Jackson was not afforded any "formal commitment proceedings 

addressed to [his] ability to function in society,"
24

 or to society's interest in his restraint, or to the State's ability 

 

Furthermore, even if it is determined that the defendant probably  soon  will be able to stand trial, his continued 

commitment must be justified by progress toward that goal.  
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believed that by reason of Jackson's incompetency commitment the State was entitled to hold the charges 

pending indefinitely. On this record, Jackson's claim is a substantial one. For a number of reasons, however, 

we believe the issue is not sufficiently ripe for ultimate decision by us at this time. 

A. Petitioner argues that he has already made out a complete insanity defense. Jackson's criminal 

responsibility at the time of the alleged offenses, however, is a distinct issue from his competency to stand 

trial. The competency hearing below was not directed to criminal responsibility, and evidence relevant to it 

was presented only incidentally.26 Thus, in any event, we would have to remand for further consideration of 

Jackson's 

740 condition in the light of Indiana's law of criminal responsibility. *740 

26 One doctor testified that Jackson "probably knows in a general way the basic differences between right and 

wrong." The other doctor agreed, but also testified that Jackson probably had no grasp whatsoever of abstract 

concepts such as time, "like simple things of yesterday and tomorrow." 

 

B. Dismissal of charges against an incompetent accused has usually been thought to be justified on grounds 

not squarely presented here: particularly, the Sixth-Fourteenth Amendment right to a speedy trial,27 or the 

denial of due process inherent in holding pending criminal charges indefinitely over the head of one who will 

never have a chance to prove his innocence.28 Jackson did not present the Sixth-Fourteenth Amendment issue 

to the state courts. Nor did the highest state court rule on the due process issue, if indeed it was presented to 

that court in precisely the above-described form. We think, in light of our holdings in Parts II and III, that 

the Indiana courts should have the first opportunity to determine these issues. 

27 People ex rel. Myers v. Briggs, 46 Ill.2d 281, 287-288, 263 N.E.2d 109, 112-113 (1970); United States ex rel. 

Wolfersdorf v. Johnston, 317 F. Supp. 66, 68 (SDNY 1970); United States v. Jackson, 306 F. Supp. 4, 6 (ND Cal. 

1969); see Foote, supra, n. 14, at 838-839; D.C. Report 145-146 (Recommendation No. 16). 

28 See cases cited in n. 27; N.Y. Report 119-121 (Recommendation No. 15); D.C. Report 52-53; Model Penal Code § 

4.06(2) (Proposed Official Draft 1962). 

 

C. Both courts and commentators have noted the desirability of permitting some proceedings to go forward 

despite the defendant's incompetency.29 For instance, § 4.06(3) of the Model Penal Code would permit an 

incompetent accused's attorney to contest any issue "susceptible of fair determination prior to trial and 

without the personal participation of the defendant." An alternative draft of § 4.06(4) of the Model Penal Code 

would 

741 also permit an evidentiary hearing at which certain *741 defenses, not including lack of criminal responsibility, 

could be raised by defense counsel on the basis of which the court might quash the indictment. Some States 

have statutory provisions permitting pretrial motions to be made or even allowing the incompetent defendant 

a trial at which to establish his innocence, without permitting a conviction.30 We do not read this Court's 

previous decisions31 to preclude the States from allowing, at a minimum, an incompetent defendant to raise 

certain defenses such as insufficiency of the indictment, or make certain pretrial motions through counsel. Of 

course, if the Indiana courts conclude that Jackson was almost certainly not capable of criminal responsibility 

when the offenses were committed, dismissal of the charges might be warranted. But even if this is not the 

case, Jackson may have other good defenses that could sustain dismissal or acquittal and that might now be 

asserted. We do not know if Indiana would approve procedures such as those mentioned here, but these 

possibilities will be open on remand. 

29 People ex rel. Myers v. Briggs, supra, at 288, 263 N.E.2d, at 113; Neely v. Hogan, 62 Misc.2d 1056, 310 N.Y.S.2d 63 

(1970); N.Y. Report 115-123 (Recommendation No. 13); D.C. Report 143-144 (Recommendation No. 15); Foote, 

supra, n. 14, at 841-845; Model Penal Code § 4.06 (alternative subsections 3, 4) (Proposed Official Draft 1962); ABF
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Study 423. 

 
30 Wis. Stat. Ann. § 971.14(6) (1971); N.Y. Crim. Proc. Law § 730.60(5) (1971); Mass. Gen. Laws, c. 123, § 17 (Supp. 

1972); Mont. Rev. Code Ann, § 95-506(c) (1969); Md. Ann. Code, Art. 59, § 24(a) (1972). See Reg. v. Roberts, [1953] 3 

W.L.R. 178, [1953] 2 All. E. R. 340 (Devlin, J.). 

31 See Pate v. Robinson, 383 U.S. 375 (1966); Bishop v. United States, 350 U.S. 961 (1956). 

 
Reversed and remanded. 

 

MR. JUSTICE POWELL and MR. JUSTICE REHNQUIST took no part in the consideration or decision of 
this 

case. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF RHODE 
ISLAND, 

18 HON. MARY M. LISI, U.S. DISTRICT JUDGE. *18 

 

Before Torruella, Chief Judge, Boudin, Circuit Judge, and Woodlock,_ District Judge. 
 

_ Of the District of Massachusetts, sitting by designation. 
 

BOUDIN, Circuit Judge. 
 

On this appeal, Edward Santos seeks review of his conviction and sentence for threatening to kill President 

Clinton. At the time of the threat, Santos was an inmate at the Adult Correctional Institution ("the ACI") in 

Cranston, Rhode Island. Santos had a history of psychiatric disease, including a diagnosis of chronic paranoid 

schizophrenia. The pertinent events can be quickly summarized. 

On August 17, 1994, the White House mail room received a letter containing a threat to assassinate 

President Clinton. The letter, which had been mailed from the ACI, read in relevant part: "[Y]ou have upset 

me to the point that I feel I should assassinate you which would enable me to go down with the history books 

and if the Secret Service gets in my way they will get it too." The letter was signed "Barry Shea" (who is the 

head of the ACI classification board). The Secret Service began an investigation. 

After two inmates identified Santos as the sender, and in light of Santos's previous mailing of a threatening 

letter to President Reagan in 1986, Secret Service agents interrogated Santos at the prison on August 26, 

1994, and January 12, 1995. At both interviews, Santos admitted his involvement with the letter. The letter 

had been written by another inmate, Raymond Francis; but Francis said, and Santos admitted, that Santos 

had given Francis a text to copy over and that Santos had mailed the letter. Apparently, Santos feared that 

his own handwriting would be recognized by the Secret Service due to the 1986 letter. 
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Santos was charged with making a threat against the President, in violation of 18 U.S.C. §(s) 871. Santos 

underwent a psychiatric examination and was found competent to stand trial. The prosecution witnesses at 

trial included Francis and the Secret Service agent who conducted the interview with Santos. Santos offered 

an insanity defense; his expert testified that Santos suffered from a chronic mental disease that prevented him 

from appreciating the wrongfulness of his actions. The prosecution experts opined that Santos was lying about 

his symptoms. 

The jury convicted Santos, and the district judge sentenced him to 57 months in prison. The judge ruled that 

threatening the President was a "crime of violence" under the career offender provisions of the Sentencing 

Guidelines, see U.S.S.G. Section(s) 4B1.1, 4B1.2(1)(i), and sentenced Santos within the resulting guideline 

range. The judge refused to depart downward based on mental condition. Santos has appealed, raising a 

series of issues. 

1. In the district court, Santos argued at a suppression hearing that his confessions were invalid because his 

will was overborne by the combination of his mental disease and the conduct of the Secret Service agents. 

Santos 

alleged that at the first interview, one of the agents yelled at him and called him a liar; and he argued that 

this conduct, in concert with his fragile mental state (of which the agent was aware), rendered his confession 

involuntary. The second interview, Santos asserted, was tainted by the first. 

At the hearing the agent testified that the initial interview had been conducted in an interview room in 

midmorning and Santos was not in handcuffs; that Santos had been advised of his rights to counsel and to 

remain silent but had invoked neither; that the agent had yelled at Santos and had called him a liar when 

Santos had at first denied involvement; that Santos was nervous but appeared to have no difficulty in 

understanding questions and gave understandable answers; and that the interview from start to finish took no 

more than 90 minutes. 

The district court found that Santos had voluntarily waived his rights to counsel and to remain silent and that 

his statements were voluntary rather than coerced. Findings of raw fact are reviewed for clear error. See United 

19 States v. Procopio, 88 F.3d 21, 27 (1st Cir.), cert. denied, 117 S.Ct. 620 (1996) and *19 117 S.Ct. 1008 (1997). 

We will assume, favorably to Santos, that the ultimate conclusion as to voluntariness is open to de novo 

review, with some possible allowance for the district court's superior vantage. See Ornelas v. United States, 

116 S. Ct. 1657, 1663 (1996). 

We find no reason to disagree with the district judge. Santos was not irrational or incapable of 

understanding his rights. While his mental history is certainly pertinent to the voluntariness of his 

statements, the precedents still require some degree of coercion or trickery by government agents to render 

a statement involuntary, see Colorado v. Connelly, 479 U.S. 157, 167 (1986), and yelling once or twice does 

not reach this level. The scene may make some squeamish, but that is not the constitutional standard, and 

Santos's statements were properly 

admitted. 
 

In a supplemental brief, Santos raises another issue related to the voluntariness of his statements. Citing 18 

U.S.C. Section(s) 3501(a), Santos argues that the judge committed plain error when she failed to give an 

instruction telling the jury that it could choose to give less weight to his confessions because of the 

surrounding circumstances. The section reads, in pertinent part: 

If the trial judge determines that the confession was voluntarily made it shall be admitted in evidence and the 

trial judge shall permit the jury to hear relevant evidence on the issue of voluntariness and shall instruct the 

jury to give such weight to the confession as the jury feels it deserves under all the circumstances. 
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Id. (emphasis added). Neither side requested this instruction. 
 

Section 3501(a) obviously assumes that the defendant has sought to make an issue of voluntariness before the 

jury after being rebuffed by the trial judge. See United States v. Fera, 616 F.2d 590, 594 (1st Cir.), cert. 

denied, 446 U.S. 969 (1980). It appears that Santos did follow this course in the present case, and he would 

certainly have been entitled to the instruction if he had sought it. We will assume, arguendo, that because of 

the "shall" language in the statute the district judge "erred" in failing to give the instruction even without 

being asked, without resolving the government's claim that the evidence here did not create a legitimate 

issue of voluntariness. 

But under United States v. Olano, 507 U.S. 725, 734, 741 (1993), an error that occurred without objection at 

trial — however flagrant — does not warrant reversal unless it likely affected the outcome. There are a few 

exceptions to this requirement for so-called structural errors so fundamental as to undermine the integrity of 

the trial process, see id. at 735 (citing Arizona v. Fulminante, 499 U.S. 279, 310 (1991)), but the present 

"error" is not within miles of that very rare category. It would be hard, indeed, to conduct trials if trial errors 

could be ignored by counsel and then freely raised on appeal. 

Here, it is not likely that the jury would have found the confessions involuntary or unworthy of belief if the 

instruction had been given. The trial judge found the confessions to be voluntary and we have agreed, so we 

can hardly assume that the jury would probably have decided otherwise. As for credibility, the surrounding 

circumstances might, as a common-sense matter, have affected the jury's judgment about the weight to be 

given to Santos's statements, but evidence of those circumstances was admitted in evidence. 

2. Santos disputes several of the evidentiary rulings at trial. First, he says that it was error to exclude the fact 

that in 1986 the then-U.S. Attorney did not prosecute Santos when Santos wrote a threatening letter to 

President Reagan; the U.S. Attorney had cited "obvious mental illness" as one reason for declining 

prosecution. Trial court judgments such as this one, weighing the extent of relevance and then balancing 

relevance against prejudice, are reviewed for abuse of discretion. See United States v. Rivera-Gomez, 67 F.3d 

993, 997 (1st Cir. 1995). 

20 Even assuming no hearsay objection, a U.S. Attorney is not an expert on mental *20 condition. Thus we doubt 

that much weight could be given to such a lay assessment, even if we ignored the fact that the assessment 

related to Santos's state in 1986 and the pertinent issue at trial related to his state in 1994. The potential for 

prejudice and confusion is also apparent. The decision to exclude the evidence was not an abuse of discretion, 

especially in a trial where there was extensive expert testimony directed to the crucial issue whether Santos 

was sane in 1994. 

Second, Santos asserts that the judge should have admitted proffered evidence that, in 1989, other inmates 

had forged Santos's signature on a letter threatening President Bush. The government now says that the 

incident was irrelevant (at the time it argued that the incident was "remote"). We need not pursue the issue 

of relevance because we agree with the government's alternative argument, made both at trial and now, that 

the agent questioned about the incident had only hearsay knowledge of the earlier threat. 

Third, Santos says that it was error to allow a psychologist to testify that he had found Santos fit to stand 

trial because, Santos claims, the jury could mistake fitness to stand trial for an opinion that Santos was sane 

for purposes of the insanity defense. The standards of competency and insanity are admittedly different, 

and by statute a finding by the court of competency to stand trial is not to "prejudice" an insanity defense 

or be "admissible" at trial. 18 U.S.C. §(s) 4241(f). 
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Here, of course, the court's competency finding was not offered or otherwise used against Santos. At best, the 

argument is that the underlying policy of the statute — at least partly to avoid confusion — should equally 

bar the expert on insanity from referring to competency. We need not resolve the issue: there was no 

objection at trial to the comment at issue; and, as it was dwarfed by extensive testimony on the insanity issue 

by both sides, the Olano prejudice standard cannot be satisfied. 

Fourth, the prosecution's psychiatric witness, responding to a question as to which facts helped him in 

evaluating Santos's mental condition, testified that Santos's efforts to "throw people off his trail" indicated 

that he "knew what he was doing was wrong." Santos argues that this testimony amounted to an "opinion . . 

. as to whether the defendant did or did not have the mental state or condition constituting an element of the 

crime charged or a defense thereto," in violation of Fed.R.Evid. 704(b). 

Rule 704(b) has proved troublesome to administer and is not universally popular, because it complicates the 

provision of expert testimony and involves very difficult line drawing. See 2 S. Saltzburg M. Martin, Federal 

Rules of Evidence Manual 101-02 (5th ed. 1990); see also United States v. Brown, 32 F.3d 236, 238 (7th Cir. 

1994). Whether much is changed by stopping the expert's testimony just short of the ultimate issue is open 

to doubt. Still, Congress is entitled to an honest effort by judges to comply with its rule. 

Here, however, the statement in dispute was not objected to at trial. The main force of the testimony lay in 

the ascription of conscious trickery to the defendant, not in the arguably forbidden explicit reference to 

knowledge of wrongdoing. Olano's prejudice showing cannot be met. This is, therefore, not an occasion for 

seeking to fine-tune our interpretation of Rule 704(b), a daunting task under the best of circumstances. 

3. Santos claims that he was over-medicated during the trial and unable to assist in his defense. The district 

judge held a post-trial hearing on the claim, at which there was testimony from both sides. Despite 

testimony from a psychiatrist, Santos's father, and Santos's attorney to the effect that Santos was 

unresponsive, the judge credited the prosecution expert, who testified that Santos's description of symptoms 

was more consistent with an effort to deceive than with actual indicators of incompetence. 

We uphold a district judge's determination of competency after a hearing unless clearly erroneous. See United 

21  States v. Lebron, 76 F.3d 29, 32 (1st Cir.), cert. denied, 116 S.Ct. 2537 (1996). The judge heard testimony *21 

from a competent expert that Santos was likely pretending and could, in any event, have assisted in his 

defense. There is no clear error in the judge's determination that Santos was competent to stand trial. 

Santos also sought a new trial on the ground that the verdict was against the weight of the evidence. We have 

examined the evidence offered by both sides. It is enough to say that the government offered expert evidence 

of Santos's sanity which, although countered by a defense expert, remained substantial. The denial of the new 

trial motion was in no sense an abuse of discretion. 

4. Finally, Santos attacks his sentence on two fronts. First, he argues that his act of sending a threatening 

letter to the President should not be considered a "crime of violence" for the purposes of U.S.S.G. Section(s) 

4B1.1. This section increases offense level and criminal history category for "career offenders," where the 

present crime is one of violence or a controlled substance offense and where the defendant has had two or 

more prior convictions for such an offense. 

Santos says that his present crime was not a "crime of violence." As a matter of bare language, one could 

easily argue that this quoted phrase does not embrace a mere criminal threat of violence. But unfortunately for 

Santos, 

U.S.S.G. Section(s) 4B1.2(a)(1) expressly defines the quoted phrase, for purposes of section 4B1.1, to include 
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any offense punishable by more than a year in prison that has as an element "the . . . threatened use of 

physical force against the person of another " 

The offense statute in this case, 18 U.S.C. §(s) 871, makes it criminal to send any letter threatening "to take 

the life of, to kidnap, or to inflict bodily harm" on the President. The indictment expressly charged Santos 

with threatening the life of and bodily harm to the President. Thus, Santos's offense had as an element the 

threatened use of physical force against another person. 

Santos is therefore probably mistaken in invoking United States v. Leavitt, 925 F.2d 516 (1st Cir. 1991), 

where this court said that the defendant's own conduct should be examined where the statute embraces both 

violent and non-violent conduct. But even if we looked solely to Santos's conduct, a threat to assassinate does 

involve threatened force against another. It is of no help that he may not have intended to carry out his 

threat, and in the short run certainly could not in fact have done so. See United States v. Poff, 926 F.2d 588, 

590 (7th Cir.), cert. denied, 502 U.S. 827 (1991). 

Santos's second challenge to his sentence is his contention that his mental condition merited a downward 

departure. His theory is that his severe mental illness was a mitigating circumstance not adequately 

accounted for in the guidelines, U.S.S.G. Section(s) 5K2.0, or reflected reduced mental capacity for which 

departure may be permitted under U.S.S.G. 5K2.13. However, a refusal to depart is unreviewable unless the 

district court based it on an error of law. See United States v. Clase-Espinal, 115 F.3d 1054, 1056 n. 3 (1st 

Cir. 1997), cert. denied, 66 U.S.L.W. 3323 (Nov. 3, 1997) (No. 97-5881). 

There is no such error here. The district court did not refuse to depart because of a ruling of law that could be 

challenged on appeal as mistaken. Instead, it found that Santos's mental illness did not diminish his capacity 

to understand what he was doing nor did it contribute to the carrying out of the offense. We have no authority 

to review this determination. See United States v. Tardiff, 969 F.2d 1283, 1290 (1st Cir. 1992). 

Affirmed.  
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Appeal from the United States District Court for the Southern District of New York. 

Before KEARSE and CARDAMONE, Circuit Judges, and POLLACK, District Judge._ 

_ Honorable Milton Pollack, Senior Judge of the United States District Court for the Southern District of New York, 

sitting by designation. 

 

KEARSE, Circuit Judge: 
 

Defendant Arnold Gold appeals from an order of the United States District Court for the Southern District 

of New York, John E. Sprizzo, Judge, entered pursuant to 18 U.S.C. § 4241 (Supp. II 1984), finding Gold to 

be suffering from a mental disease or defect rendering him mentally incompetent to stand trial and 

committing him to the custody of the United States Attorney General for hospitalization in a suitable facility 

for at least four months. Gold's appointed counsel has moved pursuant to Anders v. California, 386 U.S. 738, 

87 S.Ct. 1396, 18 L.Ed.2d 493 (1967), to be relieved as appointed counsel on the ground that the appeal 

presents no 

236 nonfrivolous issue. Gold has requested that new *236 counsel be assigned to represent him on this appeal. We 

agree with Gold's counsel that the commitment order creates no non-frivolous issues for review on appeal, 

and we therefore affirm the order of commitment, grant counsel's motion to be relieved as appointed counsel, 

and 

deny Gold's motion for the appointment of new appellate counsel to represent him. We write here principally 

to clarify the matter of our jurisdiction to entertain Gold's appeal. 

Background 

In August 1984, Gold was charged in a one-count indictment with having mailed a threatening 

communication, in violation of 18 U.S.C. § 876 (1982). The alleged communication was a four-page letter from 

Gold to the Manhattan District Attorney, demanding $1,000,000 and threatening to injure him. The 

preindictment 

complaint alleged that along with this letter, Gold mailed a machete. Gold was arrested and sent to the 

United States Medical Center for Federal Prisoners in Springfield, Missouri ("Springfield"), for evaluation. 

Psychiatric 
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evaluations of Gold proceeded until February 1985; in March 1985, the government moved for Gold's 

commitment on the ground that he was not competent to stand trial. Judge Sprizzo scheduled a competency 

hearing pursuant to 18 U.S.C. § 4241. 

The hearing was commenced in April 1985. At that time Dr. James R. Leach, chief of forensic psychiatry at 

Springfield, testified that he believed Gold "did not have the mental capacity to have a reasonable and factual 

understanding of the legal proceedings against him and . . . that he probably could not assist his attorney in 

preparing his defense." Gold testified in opposition to the government's motion. He disagreed with Dr. 

Leach's evaluation and testified that Dr. Leach had threatened him. 

At the end of the April hearing, Judge Sprizzo stated that while he thought Dr. Leach's opinion was well- 

founded, he was "not convinced that some of the diagnosis may not have been impacted by this defendant's 

uncooperative attitude at Springfield or his personal problems there." Accordingly, Judge Sprizzo ordered 

that Gold be examined by another forensic psychiatrist, Dr. Naomi Goldstein. 

Dr. Goldstein examined Gold and advised the court of her evaluation both by letter and in testimony at a 

further hearing. Her August 1985 letter stated that she found Gold to be "terribly confused with substantial 

distortion of events around him which pertain closely and importantly to him including his legal situation," 

and "experiencing a series of delusional beliefs about technologies that control the mind." Dr. Goldstein noted 

that although Gold does not want to appear to be mentally sick, 

[h]e lives in a world in which all of his behavior is considered to be the product of various 

untoward influences, whether it be injection, or some other form of mind control. He talks of 

communications within his head, of special messages and transmittors, etc. He basically blames a 

series of significant people for all his difficulties. 

Her diagnosis was that Gold was suffering "[s]chizophrenia, chronic, undifferentiated type with 

significant paranoid ideation." 

Her professional opinion [was] that Mr. Gold is not competent to proceed. While he has a 

clear understanding of the charges and the proceedings, his ability to cooperate rationally is 

markedly impaired by the profound delusional experiences which inform so much of his 

thinking. 

Dr. Goldstein concluded that she did "not believe that Mr. Gold can cooperate rationally in his own defense." 

At the resumed hearing before Judge Sprizzo in October 1985, Dr. Goldstein reaffirmed the views stated in 

her August 1985 letter to the court. 

After the October hearing, Judge Sprizzo entered an order of commitment pursuant to 18 U.S.C. § 

4241(d). Based on the testimony of Drs. Goldstein and Leach, and on letters written to the court by Gold, 

the court concluded that Gold was "presently suffering from a mental disease or defect rendering him 

mentally 

237 incompetent to stand trial," and it accordingly ordered that *237 Gold be committed to the custody of the 

United States Attorney General for hospitalization in a suitable facility. The commitment was for a period of 

four months to determine whether there was a substantial probability that in the foreseeable future Gold 

would attain the capacity to permit the trial to proceed, "and for an additional reasonable period of time as 

provided . . . in 18 U.S.C. § 4241(d)(2)." 

This appeal followed. 
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Appellate Jurisdiction 
 

Section 4241(a) of 18 U.S.C. provides that, upon motion of the government, the defendant, or the court, the 

court shall conduct a hearing to determine the mental competency of the defendant if there is reasonable 

cause to believe the defendant is not competent to stand trial. Section 4241(d) provides as follows: 

If, after the hearing, the court finds by a preponderance of the evidence that the defendant is presently 

suffering from a mental disease or defect rendering him mentally incompetent to the extent that he is 

unable to understand the nature and consequences of the proceedings against him or to assist properly 

in his defense, the court shall commit the defendant to the custody of the Attorney General. The 

Attorney General shall hospitalize the defendant for treatment in a suitable facility — 

(1) for such a reasonable period of time, not to exceed four months, as is necessary to determine 

whether there is a substantial probability that in the foreseeable future he will attain the capacity 

to permit the trial to proceed; and 

(2) for an additional reasonable period of time until — 
 

(A) his mental condition is so improved that trial may proceed, if the court finds that there is a 

substantial probability that within such additional period of time he will attain the capacity to permit 

the trial to proceed; or 

(B) the pending charges against him are disposed of according to law; whichever is earlier. 
 

If, at the end of the time period specified, it is determined that the defendant's mental condition has 

not so improved as to permit the trial to proceed, the defendant is subject to the provisions of section 

4246. 

18 U.S.C. § 4241(d). Section 4246 provides for the indefinite hospitalization of a person who is otherwise due 

to be released from commitment but who is suffering from mental disease or defect as a result of which his 

release would create a substantial risk of harm to the person or property of another. 18 U.S.C. § 4246 (Supp. 

II 1984). Although the government has not raised the matter, there is a question as to our jurisdiction to 

entertain an appeal from a § 4241(d) order. 

Section 1291 of 28 U.S.C. gives the courts of appeals jurisdiction over appeals from all final decisions of the 

district courts. In a criminal case this rule of finality generally prohibits appellate review until there has been 

a conviction and a sentence has been imposed. Flanagan v. United States, 465 U.S. 259, 263, 104 S.Ct. 1051, 

1053, 79 L.Ed.2d 288 (1984). The interest in achieving a prompt disposition of criminal charges has led the 

courts to interpret the final judgment rule "with the utmost strictness in criminal cases," id. at 264-65, 104 

S.Ct. at 1054-55; see also United States v. MacDonald, 435 U.S. 850, 853-54, 861-63, 98 S.Ct. 1547, 1548-49, 

1553- 54, 56 L.Ed.2d 18 (1978), and to permit departures from the rule "`only when observance of it would 

practically defeat the right to any review at all,'" Flanagan v. United States, 465 U.S. at 265, 104 S.Ct. at 1055 

(quoting Cobbledick v. United States, 309 U.S. 323, 324-25, 60 S.Ct. 540, 540-41, 84 L.Ed. 783 (1940)). 

The principal departure from the final judgment rule is the "collateral order" doctrine announced in Cohen v. 

Beneficial Industrial Loan Corp., 337 U.S. 541, 69 S.Ct. 1221, 93 L.Ed. 1528 (1949), under which a small class 

of orders "which finally determine claims of right separable from, and collateral to, rights asserted in the 

238 action," and which are too important and too independent *238 of the cause itself to be denied immediate 

review, are allowed to be appealed under § 1291 before final judgment has been entered. Id. at 546, 69 S.Ct. at 

1225. In applying the Cohen doctrine to criminal cases, the Supreme Court has stated that the order from 

which appeal is sought "must, at a minimum, meet three conditions. First, it `must conclusively determine the 

disputed question'; second, it must `resolve an important issue completely separate from the merits of the 
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action'; and third, it must `be effectively unreviewable on appeal from a final judgment.'" Flanagan v. United 

States, 465 U.S. at 265, 104 S.Ct. at 1055 (quoting Coopers Lybrand v. Livesay, 437 U.S. 463, 468, 98 S.Ct. 

2454, 2458, 57 L.Ed.2d 351 (1978)). 
 

In applying these criteria in criminal cases, the Court has thus far found only three categories of pretrial 

orders that warrant departure from the final judgment rule: denials of bail motions, see Stack v. Boyle, 342 U.S. 

1, 6, 72 S.Ct. 1, 4, 96 L.Ed. 1 (1951); denials of motions to dismiss on grounds of double jeopardy, see Abney v. 

United States, 431 U.S. 651, 97 S.Ct. 2034, 52 L.Ed.2d 651 (1977); and denials of motions to dismiss under the 

Speech and Debate Clause of the Constitution, see Helstoski v. Meanor, 442 U.S. 500, 99 S.Ct. 2445, 61 L.Ed.2d 

30 (1979). The Court found that each of these types of orders involved an asserted right whose legal and 

practical value would be destroyed if the right were not vindicated before trial. Flanagan v. United States, 465 

U.S. at 266, 104 S.Ct. at 1055; United States v. Hollywood Motor Car Co., 458 U.S. 263, 266, 102 S.Ct. 

3081, 3083, 73 L.Ed.2d 754 (1982) (per curiam); United States v. MacDonald, 435 U.S. at 860, 98 S.Ct. at 1552. 

As to many other types of pretrial orders, the Court has found lacking the requisite independence, finality, or 

eventual unreviewability to warrant immediate appellate review. See, e.g., Flanagan v. United States, 465 U.S. 

259, 104 S.Ct. 1051 (granting of motion to disqualify defense counsel); United States v. Hollywood Motor Car 

Co., 458 U.S. 263, 102 S.Ct. 3081 (denial of motion to dismiss indictment on grounds of prosecutorial 

vindictiveness); United States v. MacDonald, 435 U.S. 850, 98 S.Ct. 1547 (denial of motion to dismiss on Sixth 

Amendment speedy trial grounds); DiBella v. United States, 369 U.S. 121, 82 S.Ct. 654, 7 L.Ed.2d 614 (1962) 

(denial of preindictment motion to suppress evidence); Parr v. United States, 351 U.S. 513, 76 S.Ct. 912, 100 

L.Ed. 1377 (1956) (dismissal of original indictment, permitting defendant to be reindicted in another district). 

We conclude that the district court's order of commitment with respect to Gold satisfies the standards set in 

Flanagan for immediate appealability. The issue of Gold's competence to stand trial is entirely separate from 

the question of whether or not he sent the alleged communication. And although he may have available an 

insanity defense to the charges against him, and this defense would obviously involve his mental state, as 

does the matter of his competence to stand trial, the insanity defense and the matter of competence to stand 

trial are independent of one another because they involve Gold's mental states at different times and because 

the ultimate questions are different. Thus, an insanity defense would focus on Gold's mental state at the time 

of the sending of the alleged communication and on such questions as whether Gold was unable to appreciate 

the nature and quality or the wrongfulness of his conduct. See 18 U.S.C. § 20 (Supp. II 1984); United States v. 

Tarrago, 398 F.2d 621, 622-25 (2d Cir. 1968) (en banc). By contrast, the matter of Gold's competence to stand 

trial focuses on his current mental state and on such questions as his comprehension of the charges and of the 

nature of the proceedings against him, and his ability to assist properly in the preparation of his defense. 

Accordingly, we regard the matter of Gold's competence to stand trial as collateral to the issues of his guilt 

or innocence of the charges against him. 

Further, we have no doubt that the order of commitment has a sufficient degree of importance to warrant 

239 immediate review. Wholly apart from any interest in avoiding a delay in his trial, compare United States *239 v. 

MacDonald, 435 U.S. 850, 98 S.Ct. 1547 (speedy trial claim alone not appealable pretrial), the defendant has at 

stake a liberty interest, cf. United States v. Klein, 325 F.2d 283 (2d Cir. 1963) (upholding appealability where 

institutionalization was ordered for an indefinite period and treating psychiatrist predicted that 

institutionalization might lead to suicide). If a defendant is not incompetent, he should not be confined in a 

psychiatric care facility. 
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As is true with respect to a right to pretrial release on bail, the liberty interest of the committed defendant is 

one as to which the "[r]elief . . . must be speedy if it is to be effective." Stack v. Boyle, 342 U.S. at 4, 72 S.Ct. at 

3. Unlike a ruling that the defendant is competent and must proceed to trial, which could be effectively 

reviewed and remedied, if erroneous, on appeal from any final judgment against him, an order finding that a 

defendant is not competent to stand trial and committing him for hospitalization would be effectively 

unreviewable on appeal from a final judgment. First, there may never be a criminal trial if the defendant is 

never found competent to stand trial; in this instance, there would be no appellate review. If the defendant 

eventually were found competent to stand trial and were acquitted, there again would be no appellate review. 

If the defendant were eventually found competent to stand trial and were convicted, the commitment order 

could be reviewed on appeal from his conviction; but the matter of the relief to be granted if the order were 

found to have been erroneous would be moot. Whether or not the conviction were set aside, nothing could 

recover for the defendant the time lost during his confinement; probably no one could be held liable to him in 

damages for the loss of his liberty. 

Lastly, we view the present commitment order as one that is sufficiently final to warrant immediate appellate 

review. The order required that Gold be committed for a period of four months and provided for an 

"additional reasonable period of commitment" until either it is determined that there is a substantial 

probability that he will soon be competent to stand trial, or the pending charges against him are disposed of, 

whichever is earlier. Thus, the order on appeal made a factual finding that Gold was not currently competent 

to stand trial, and on that basis deprived him of his liberty for a period of at least four months. We regard this 

order as conclusively determining Gold's present right to be at liberty prior to trial. 

We are aware that at least one federal court of appeals has held that a commitment order under a predecessor 

of the present statutory scheme is not final for purposes of appeal until the court not only has inquired into the 

defendant's competency and ordered confinement for a reasonable time to determine whether competency is 

likely to be attained, but also has found the defendant likely to be a long-term incompetent who is dangerous 

and in need of indefinite institutionalization. See United States v. Cheama, 730 F.2d 1383, 1386 (10th Cir. 

1984) (construing 18 U.S.C. §§ 4246 and 4247 (1982)). We disagree with the view that matters must proceed 

through the third step, i.e., that of ordering the defendant's long-term commitment, before the defendant is 

allowed to appeal. While a first-step order that the defendant be evaluated in order for the court to make a 

finding under § 4241(d) as to his present mental competence to stand trial is not a final order, we conclude 

that an order at the second step, such as that entered here, finding that the defendant is not competent and 

committing him for a period of at least four months, is sufficiently final to be immediately appealable under 

the Cohen doctrine. 

The Merits 

We have no difficulty with the merits of the order of commitment. The question of a defendant's competence 

to stand trial is one of fact, Maggio v. Fulford, 462 U.S. 111, 103 S.Ct. 2261, 76 L.Ed.2d 794 (1983) (per 

curiam); Matusiak v. Kelly, 786 F.2d 536, 543 (2d Cir. 1986), and the district court's finding as to competence 

may not 

240 be overturned unless it is clearly erroneous. *240 Fed.R.Civ.P. 52(a); Anderson v. City of Bessemer City, N.C., 

  U.S. , 105 S.Ct. 1504, 1511-13, 84 L.Ed.2d 518 (1985). The record amply supports Judge 

Sprizzo's finding that Gold was currently incompetent to stand trial, and any contention that that finding 

is clearly erroneous would be frivolous. 

Since we see no nonfrivolous issues for review on this appeal, we grant the motion of Gold's attorney 

pursuant to Anders v. California to be relieved as appointed counsel. We deny Gold's motion for the 

appointment of new counsel on this appeal. 

The order of commitment is affirmed 
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TORRUELLA, Circuit Judge. 

 

Brian E. Mahoney (―Mahoney‖) filed this interlocutory appeal from an order finding him incompetent to 

stand trial and committing him to the custody of the Attorney General for hospitalization and treatment 

pursuant to 18 U.S.C. § 4241(d). 

Mahoney makes four main arguments on appeal. First, he argues that the commitment order, read in light of 

the district court's expressions at the end of the competency hearing, must be understood to mean that the 

district 

court found him competent to stand trial, but incompetent to represent himself. Second, he claims that, to the 

extent the court predicated its finding of incompetency upon its determination that he had 

―misunderstandings of several procedural and constitutional concepts,‖ it applied the wrong legal standard. 

Third, he urges us to find that the district court's decision was clearly erroneous as it was not based on the 

opinion of the expert whose evaluation was the most thorough. Finally, Mahoney argues that, under Indiana 

v. Edwards, 554 U.S. 164, 128 S.Ct. 2379, 171 L.Ed.2d 345 (2008), the district court had to find he suffered 

from severe mental illness in order to deny him the right to proceed pro se. For the reasons set forth below, 

we affirm the district court's order. 

I. Background 

On January 19, 2011, Mahoney was charged with failing to register as required under the Sex Offender 

Registration and Notification Act (―SORNA‖) due to a 1983 Massachusetts conviction for assault with intent 

to rape. See18 U.S.C. § 2250(a). On April 22, 2011, with the parties' acquiescence, the district court ordered 

Mahoney to undergo a mental competency evaluation pursuant to 18 U.S.C. § 4241(b). Mahoney was thus 
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259 evaluated at the Federal Medical Center Devens in *259 Massachusetts (―Devens‖). A final report by Miriam 

Kissin, Psy.D. (―Dr. Kissin‖), concluded that, even though Mahoney suffered from a chronic mood disorder, 

he was competent to understand the proceedings against him and to assist in his defense. On October 11, 

2011, the district court ordered an additional competency evaluation to be performed by Eric G. Mart, Ph.D. 

(―Dr. 

Mart‖), a licensed psychologist.1 A competency hearing was held on March 27, 2012. 
 

1 It is unclear from the record when Dr. Mart was appointed, but reference to said appointment is made in the order 

requiring an additional competency evaluation. 

 

 

A. Dr. Kissin's Testimony 

During the competency hearing, the government presented Dr. Kissin's testimony. She testified to having met 

with Mahoney a total of seven times. During the meetings, she was able to learn that Mahoney had a history 

of hyperactivity during childhood and throughout his adult life. He told her that he was able to interact with 

other people and was successfully employed for several years, although he also said that he was hyperactive in 

his interactions, which oftentimes led to interpersonal difficulties. At one point in his life, he sought outpatient 

treatment and received therapy and medication. 

During the course of their meetings, Dr. Kissin performed structured interviews by asking questions aimed at 

assessing Mahoney's competency. She thus evaluated his (1) understanding of the facts surrounding the 

charges pending against him; (2) rational understanding of the potential implications of the charges; and (3) 

ability to make decisions based on information available to him. She observed that Mahoney had no difficulty 

answering questions related to the way the legal system works generally and that he had a sophisticated 

understanding of the court system because he had spent many years doing legal research on his own and had 

also enrolled in a paralegal course. Dr. Kissin further testified that Mahoney expressed displeasure with his 

attorney because the attorney did not want to go in the same direction as he did in relation to his defense and 

stated that he was better suited to represent himself. 

Dr. Kissin testified that she did not observe any evidence that Mahoney suffered delusional thoughts while he 

was at Devens. She defined the clinical term ―delusion‖ as ―a belief an individual holds that is false and that 

does not change despite the individual being offered other information that disputes the false belief.‖ She also 

stated that she did not observe any evidence of ―disordered thinking,‖ which she defined as a thought process 

that does not logically flow, but is rather interrupted by psychiatric symptoms. 

Based on her observations, she concluded that Mahoney suffered from Bipolar Disorder II, a mood disorder 

that, although not as severe as Bipolar Disorder I, still causes patients suffering from it to experience mood 

swings ranging from mania to depression. She further diagnosed Mahoney as manifesting certain features of 

anti-social personality disorder, which she described not as a clinical disorder, but as a way to conceptualize 

the way a given patient interacts with other people. She observed, however, that he did not exhibit enough 

symptoms to receive the full diagnosis. Dr. Kissin also testified that Mahoney was given the mood stabilizer 

Oxcarbazepine, to which he responded well, as patients suffering from mood disorders often do, but that, even 

260 on medication, he continued to be hypomanic the entire time he was at Devens.*260 

 

At the closing of her direct testimony, Dr. Kissin reported that, at the time she evaluated him, Mahoney 

was competent because he exhibited the capacity to understand the charges against him, consult with his 

attorney and make decisions in his case. 
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During cross-examination by Mahoney's attorney, Dr. Kissin testified that if someone held a delusional belief 

that he or she was specifically being targeted by his or her attorney acting in cahoots with the presiding 

judge, the delusion would certainly affect the defendant's competency. If the belief was not delusional, then the 

person's competency would not be compromised. She again stated that Mahoney had not exhibited any 

delusional thoughts while she examined him at Devens. 

Dr. Kissin was also briefly cross-examined by Mahoney himself. He asked if she recalled calling the 

prosecutor and his attorney on the phone to find out whether he had been found not guilty of ―aggravated 

felonious sexual assault.‖ 2 Dr. Kissin answered that she recalled both of them stating that Mahoney was in 

fact acquitted of that particular charge. After hearing the doctor's response, Mahoney became agitated and 

expressed that he should not be asked to respond to charges of which he had been acquitted.3 The district 

court judge then asked Mahoney if he believed his attorney was involved in a conspiracy against him and 

Mahoney responded, 

―[a]bsolutely.‖ 

2 Mahoney subsequently referred to the charge as ―aggravated rape and felonious sexual assault.‖ 

 

 
3 Mahoney specifically stated, 

I wanted to make the record that I was acquitted. We're still under the Fifth Amendment. I'm talking about the 

Fifth Amendment, judge. I don't even have to answer these questions. I was acquitted. I'm acquitted. I think we 

know that I'm not supposed to answer to the same rape charge twice. The jury found me not guilty in Suffolk 

Superior Court. Then when he said nonetheless, we're going to go, that should make someone delusional, judge, yes, 

and make someone incompetent, absolutely, and it did when I went on the web page and I sued with David Hiltz who 

was in that courtroom February 18 begging me, keep in control. One thing she didn't say. I've never, ever—I'm a 

danger to myself, but others or property, and to be still held incompetent and violate the United States Constitution 

under the Fifth Amendment, she just told you she made a phone call. That should have been the end of that report. I 

was acquitted, judge, on May 25, 1984, whether you like it or not.... 

 
 

Once Mahoney's intervention was over, Mahoney's counsel resumed Dr. Kissin's cross-examination. He 

inquired whether, due to his mood disorder, Mahoney could be competent at one point and incompetent at 

another point. Dr. Kissin responded that, if Mahoney was especially symptomatic, his ability to comport 

himself in the courtroom could be affected. She concluded, ―[c]ompetency is point in time. So it is possible 

that he can be less or more able to comport himself and be less or more in control of his mood disorder, that 

could be to his competency, yes.‖ 

B. Testimony of Dr. Mart 

Dr. Mart testified that he met with Mahoney three times. During the first meeting, Dr. Mart was unable to 

understand exactly what Mahoney's intentions were. He understood that Mahoney's plan was to be found 

competent, try the case himself (because he could do so better than anyone else), and then plead temporary 

insanity. 

During the second meeting, Dr. Mart observed that Mahoney exhibited pressured speech, often talked 

about things and events he assumed Dr. Mart knew about and rapidly jumped from topic to topic. During 

this 

261 meeting, Dr. Mart administered*261 a test called the ―Minnesota Multiphasic Personality Inventory–2.‖ The 

result of that test was invalid because Mahoney gave variable answers to questions aimed at assessing a 

single point, which led Dr. Mart to believe that his thinking was confused and fragmented. 
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During that meeting, Dr. Mart also administered Mahoney the MacArthur Competency Interview for 

Criminal Adjudication (―Mac–CAT–CA‖), which is aimed at measuring understanding, reasoning and 

appreciation. The section regarding understanding is aimed at measuring the extent to which the testee 

understands the role of those involved in a criminal proceeding (i.e. the judge, the prosecutor, etc.). The 

second section tests the ability to reason and distinguish which facts are more important in a hypothetical 

situation. Mahoney obtained perfect scores on both of these sections. The third section tests a person's 

appreciation for his or her own legal situation. Mahoney's results fell in the clinically impaired range in this 

section. His answers indicated that he believed his attorney and the district court judge were conspiring 

against him. 

Dr. Mart diagnosed Mahoney with Bipolar Disorder not otherwise specified with psychotic features and 

personality disorder not otherwise specified with anti-social narcissistic features. He believed that Mahoney 

suffered from high levels of manic excitement that distorted his thought processes. He also observed that 

people with bipolar disorders may at times cycle between moods rapidly. Finally, he testified that Mahoney 

exhibited feelings of grandiosity, which affected his appreciation of his situation given that he believed he 

understood the law better than anyone and no lawyer would know as much as he did. At the end of the 

second meeting, Dr. Mart believed Mahoney was not competent, but that he might improve with medication. 

Dr. Mart had a third meeting with Mahoney in March 2012. At that time, Mahoney expressed that he no 

longer believed there was a conspiracy against him. Dr. Mart, however, was not able to follow what Mahoney 

was trying to tell him because he spoke of people and facts Dr. Mart did not know and jumped from one topic 

to the next. At the end of that meeting, Dr. Mart believed Mahoney was not competent because his thought 

processes were distorted. Regarding Mahoney's intervention the day of the evidentiary hearing, Dr. Mart 

stated that he believed Mahoney was in the grips of a manic episode. 

Finally, Dr. Mart testified that he did not think Mahoney could represent himself even if he was 

found competent to withstand trial because he could not stay on topic or logically tell a story. 

C. The District Court's ―Preliminary Leanings‖ 

At the end of the evidentiary hearing, Mahoney manifested that he was inclined to plead guilty. The district 

court then expressed that it would take the competence issue under advisement but that, preliminarily, it did 

not believe Mahoney was competent to proceed to trial pro se because he had problems containing his 

emotions, racing thoughts and pressured speech. The court stated, however, that it deemed Mahoney was 

―very likely competent to enter a plea.‖ Lastly, the court expressed that it was unsure if Mahoney was 

competent to proceed to trial. 

D. The District Court's Order Under § 4241(d) 

On June 29, 2012, the district court issued an order finding, by a preponderance of the evidence, that Mahoney 

262 suffered from a mental disease or defect that rendered*262 him mentally incompetent pursuant to subsection 

(d) of § 4241. See18 U.S.C. § 4241(d). Given the finding of incompetence, the district court ordered that 

Mahoney be placed under the custody of the Attorney General and hospitalized to determine if there was a 

substantial probability that he would attain competency in the foreseeable future. See id. § 4241(d)(1). 

In the order, the district court noted that Mahoney presented himself during several hearings in a ―very 

agitated state‖ and, although he seemed to understand what was generally going on, ―he exhibited serious 

misunderstandings of several procedural and constitutional concepts.‖ It then found Mahoney was ―presently 

suffering from mental diseases or defects (bipolar disorder, personality disorder [not otherwise specified] 

with antisocial or narcissistic features, problems related to interaction with the legal system/crime) 

rendering him 
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mentally incompetent to assist properly in his defense, and/or to conduct his own defense (as he desires to 

do).‖ The district court explained that Mahoney could not proceed pro se given his inability to communicate 

coherently. It further stated that, if properly medicated, Mahoney could be able to assist counsel in his 

defense, but that his unwillingness to be represented by counsel mooted the point. The district court thus 

committed Mahoney to the custody of the Attorney General, for a period not to exceed four months, to be 

hospitalized and treated and to determine whether he would obtain the capacity to face the charges pending 

against him. It is from this order that Mahoney appeals. 

E. The District Court's Subsequent Finding Regarding Mahoney's Competency 

On February 21, 2013, while this interlocutory appeal was pending, the district court issued an order 

finding that there was no substantial probability that, even with continued treatment, Mahoney would have 

attained sufficient capacity to allow the proceedings to go forward and ordered that he remain in the 

custody of the Attorney General to undergo a risk assessment under 18 U.S.C. § 4246. See id. § 4241(d). In 

other words, the court found it unlikely that Mahoney would be able to face the charges against him and 

ordered that he be further evaluated to determine if his release would be a risk to others, if he could be 

released under specific conditions, or if he should be transferred to the custody of the state where he is 

domiciled. See id. § 4246. 

We took judicial notice of said order and requested the parties file supplemental briefs ―informing this 

[c]ourt as to their respective positions in relation to the present appeal, including whether the appeal is now 

moot.‖ The parties complied. We will address this matter after we address the preliminary question of 

whether we have appellate jurisdiction to hear this interlocutory appeal. 

II. Analysis 

A. Appellate Jurisdiction 

We have not yet decided whether a defendant challenging an order finding him incompetent and committing 

him to the custody of the Attorney General under 18 U.S.C. § 4241(d)(1) can seek immediate review of such 

order. In United States v. Filippi, 211 F.3d 649 (1st Cir.2000), we determined that we had appellate jurisdiction 

to review such an order because the constitutionality of 18 U.S.C. § 4241 was being attacked. No such 

challenge has been made in this appeal. Therefore, and although the government does not challenge the 

263 existence of appellate jurisdiction here, we must raise the issue sua sponte. *263 Díaz–Reyes v. Fuentes–Ortiz, 

471 F.3d 299, 300 (1st Cir.2006). 
 

We find, however, that the requirements of the collateral order doctrine are present here. See Filippi, 211 F.3d 

at 650;United States v. Kane, 955 F.2d 110, 111 (1st Cir.1992). The order being appealed is (1) about an issue 

that is distinct from the merits; (2) definitive, because the hospitalization pursuant to the initial order 

materialized; and (3) affects interests that could not be vindicated after the final judgment. See Filippi, 211 

F.3d at 650–51. This appeal also presents a significant legal issue, which is clearly not a ―mere[ ] challenge 

[to a] discretionary trial court ruling[ ]‖ given that it is not within the district court's discretion to find a 

defendant incompetent when the evidence establishes that he or she is fit to face a trial. United States v. Kourí–

Pérez, 187 F.3d 1, 5 (1st Cir.1999). 

We, therefore, join a number of our sister circuits in finding that the collateral order doctrine applies to 

challenges to orders issued under section 4241(d)(1). See United States v. Friedman, 366 F.3d 975, 979–80 (9th 

Cir.2004); United States v. Ferro, 321 F.3d 756, 760 (8th Cir.2003); United States v. Boigegrain, 122 F.3d 1345, 

1348–49 (10th Cir.1997); United States v. Davis, 93 F.3d 1286, 1289 (6th Cir.1996); United States v. Donofrio, 

896 F.2d 1301, 1303 (11th Cir.1990); United States v. Gold, 790 F.2d 235, 238 (2d Cir.1986); see also United 
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States v. Sherman, 912 F.2d 907 (7th Cir.1990) (reviewing commitment order without discussing jurisdiction). 

We accordingly move on to address whether the issue on appeal became moot after the district court issued 

its order finding it unlikely that Mahoney would attain competency in the foreseeable future. 

B. Mootness 

Some statutory background is in order to properly frame the issue. 
 

Section 4241 delineates a streamlined procedure courts must follow to determine a defendant's competency 

and establishes several milestones that must be reached to ensure that defendants are afforded due process and 

a fair trial. See United States v. Girón–Reyes, 234 F.3d 78, 80 (1st Cir.2000). Pursuant to subsection (a) of § 4241, 

a district court must order a hearing once it determines there is reason to believe that a defendant is suffering 

from a mental disease or defect that renders him or her incompetent. 18 U.S.C. § 4241(a); see also Girón– Reyes, 

234 F.3d at 80. In the case before us now, this hearing was held on March 27, 2012. 

Subsection (b) of § 4241 prescribes that, prior to the date of the hearing, a defendant must submit to a 

psychiatric or psychological examination. 18 U.S.C. § 4241(b). In this case, Mahoney was examined by 

Dr. Kissin and Dr. Mart prior to the evidentiary hearing. 

Subsection (d) of § 4241 further prescribes that, once the hearing is held, the district court must make a 

finding ―that the defendant is presently suffering from a mental disease or defect rendering him mentally 

incompetent‖ only by a preponderance of the evidence. Id. § 4241(d). Subsection (d)(1) establishes that, if a 

defendant is found to be incompetent, the district court must place him or her under the custody of the 

Attorney General to be hospitalized for up to four months to determine if there is a substantial probability 

that he or she will attain competency in the foreseeable future. Id. § 4241(d)(1). In this case, once the district 

court found Mahoney was 

264 incompetent, it placed him under the custody of the Attorney General for a period of four months.*264 

 

After that initial four-month period, essentially two things can happen. The first is that a district court could 

determine that there is a substantial probability that the defendant will regain capacity within some additional 

reasonable period of time, in which case the defendant will remain in the custody of the Attorney General for 

that period of time. See id. § 4241(d)(2)(A). 

The second thing that could happen is that the district court could determine, as it did here, that there is no 

substantial probability that the defendant will regain capacity in the foreseeable future, in which case the 

defendant remains under the custody of the Attorney General to determine whether he or she can be released 

or whether further hospitalization is necessary. See id. § 4241(d), 4246, 4248. It was precisely the finding that 

Mahoney is not likely to attain competency which gave us pause and prompted us to question whether the 

challenge to the initial order had become moot. 

It can be gleaned from the statutory framework set out above that an initial finding of incompetency 

inevitably triggers various consequences for the defendant moving forward. The defendant will always spend 

an initial period (up to four months) hospitalized to determine ―substantial probability‖ of attaining capacity 

in the foreseeable future. See id. § 4241(d)(1). If, after that initial period, the court finds that there is indeed a 

substantial probability that the defendant will regain capacity after further hospitalization, the defendant will 

be held for an additional period of time. See id. § 4241(d)(2)(A). A less friendly standard applies when 

defendants wish to be discharged and proceed to trial than the standard they would face at an initial 

competency hearing. Compare id. § 4241(d), with id. § 4241(e). 
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If, on the other hand, the court determines that there is no substantial probability that the defendant will 

regain capacity, as it did here, he or she will have lost his or her chance to go to trial and will be subject to the 

custody of the Attorney General for a more permanent hospitalization. See id. § 4246. Therefore, a defendant 

like Mahoney continues to hold a cognizable interest in the review of the initial determination of 

incompetency because the initial finding triggered a series of events resulting in his continuing confinement. 

Accord United States v. Evans, 690 F.3d 940, 943 (8th Cir.2012) (finding that a defendant holds a ―legally 

cognizable interest‖ in the outcome of the appeal as to the initial incompetency finding despite a subsequent 

determination because the initial determination ―may impact all subsequent competency determinations‖). 

We now turn fully to the appeal before us. 

C. The Merits 

As stated above, Mahoney's first argument on appeal invites us to interpret the district court's initial order of 

incompetency in light of the court's expressions at the end of the evidentiary hearing regarding his potential 

competency to plead. According to him, if thus read, the order must be understood to mean that the district 

court found him incompetent to represent himself at trial, but competent to plead guilty and, thus, to proceed 

to trial, given that competency to plead implies competency to withstand trial. We decline to engage in such a 

serpentine reading, as we cannot give any weight to expressions the district court clearly did not intend to be 

understood as findings. In fact, the district court said it would express ―preliminary thoughts‖ before taking 

the 

265 matter under advisement and stated, ―these are not rulings, they are sort of preliminary*265 leanings and I 

just want counsel to be aware of and Mr. Mahoney to be aware of [that].‖ We will, therefore, not accord 

them any weight and will limit our analysis to the four corners of the order. See, e.g., Mandel v. Town of 

Orleans, 326 F.3d 267, 273 (1st Cir.2003) (refusing to accord law of the case status to findings or comments 

that ―appear to have been merely preliminary‖). 

Mahoney's second argument is also easily rejected as it is based on an invitation to stretch the meaning of the 

district court's order in an unreasonable manner. Mahoney takes issue with the portion of the district court's 

order which states that, during the evidentiary hearing on competency and several prior hearings, Mahoney 

―presented himself in a very agitated state, and while he appeared to generally understand what was 

transpiring, he exhibited serious misunderstandings of several procedural and constitutional concepts.‖ Based 

on this statement, Mahoney argues that the district court applied the wrong legal standard to determine his 

competency. 

As the government correctly points out, the expressions at issue can be better understood as descriptive, 

given that they are found in the second paragraph of the order where the district court is explaining its 

impressions of Mahoney from observations made the day of the evidentiary hearing and on other occasions. 

Furthermore, the district court order nowhere states or even implies that it was finding Mahoney 

incompetent because of his lack of understanding of the law. 

Mahoney's third argument on appeal is that the district court's finding was clearly erroneous as it was based 

on Dr. Mart's findings and not Dr. Kissin's, when the latter's report was more thorough and was based ―on a 

fount of evidence.‖ 

Pursuant to subsection (d) of section 4241, the district court had to determine, by a preponderance of the 

evidence, whether Mahoney suffers from a mental disease or defect rendering him mentally incompetent to 

the extent ―he is unable to understand the nature and consequences of the proceedings against him or to 

assist properly in his defense.‖ 18 U.S.C. § 4241(d); see also United States v. Brown, 669 F.3d 10, 17 (1st 

Cir.2012) (―The test for competency is whether the defendant first has sufficient present ability to consult 

with counsel 
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with a reasonable degree of rational understanding, and second has a rational and factual understanding of 

the proceedings against him.‖). When a district court applies the correct legal standard to a competency 

question, we review for clear error. United States v. Figueroa–González, 621 F.3d 44, 48 (1st Cir.2010). We see 

no clear error here. 

The district court heard the testimony of two experts who examined Mahoney and they each gave their 

respective views on the issue of his competency. Dr. Kissin found him to be competent, but acknowledged that 

―[c]ompetency is point in time‖ and that, depending on his mood disorder, he could be more or less able to 

control himself. She also testified that she never observed any evidence of delusions regarding a conspiracy 

between his attorney and the presiding judge, but acknowledged that such a delusional belief could affect a 

person's competency. Finally, it is significant that Dr. Kissin testified that, during the hearing, Mahoney 

seemed somewhat more agitated than she had seen him previously. 

Dr. Mart, on the other hand, had observed Mahoney expressing delusional thoughts and behaving 

hypomanically on several occasions, including the day of the hearing. The district court had also observed 

266 evidence of the delusional thoughts*266 involving a conspiracy and directly asked Mahoney during the 

hearing if he still held such beliefs, which he confirmed. 

Therefore, it is reasonable to conclude that, if Dr. Kissin had observed evidence of the delusional thoughts 

Mahoney expressed to both Dr. Mart and the district court during the hearing, it is possible that her 

assessment of Mahoney's competency would have been different. It is of no consequence that her report was 

seemingly more thorough or based on observations made during a longer period, because she was not able to 

observe the delusional thoughts that both experts identified as the type of thought that affects a person's 

competency. 

According to both experts, delusional thoughts distort a person's understanding of one's legal situation 

and one's ability to consult with counsel. Given the ―intensely fact-based nature of competency inquiries,‖ 

we 

comfortably find that the district court did not clearly err in concluding that Mahoney was incompetent 

based on Dr. Mart's testimony and its own observations of his behavior. Pike v. Guarino, 492 F.3d 61, 75 (1st 

Cir.2007). 

Having found that the district court did not clearly err in finding Mahoney incompetent, we need not reach 

Mahoney's final argument on appeal regarding the district court's alleged failure to find that he suffered from 

a severe mental illness, a requisite finding under applicable Supreme Court precedent for a court to deny a 

competent defendant the right to self-represent. See Indiana v. Edwards, 554 U.S. 164, 178, 128 S.Ct. 2379, 

171 L.Ed.2d 345 (2008) (―The Constitution permits States to insist on representation by counsel for those 

competent enough to stand trial ... but who still suffer from severe mental illness to the point where they are 
not 

competent to conduct trial proceedings by themselves.‖). 

III. Conclusion 

For the reasons set forth above, we affirm the district court's order finding Mahoney incompetent pursuant to 

section 4241(d). 

Affirmed. 
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KEARSE, Circuit Judge: 
 

Defendant Sidney Hemsi appeals from an order of the United States District Court for the Southern District 

of New York, Vincent L. Broderick, Judge, finding him to be suffering from a mental disease or defect 

rendering him incompetent to the extent that he is unable to assist properly in his defense, and committing 

him to the 

custody of the Attorney General for treatment and evaluation pursuant to 18 U.S.C. § 4241 (1988). On 

appeal, Hemsi contends that the court impermissibly found him incompetent solely on the basis of his 

comportment in the courtroom. We disagree and conclude that there is no basis for reversal. 

BACKGROUND 

In September 1989, Hemsi was arrested and charged with having assaulted a federal officer with a deadly 

weapon, in violation of 18 U.S.C. § 111 (1988). The complaint charged that Hemsi, an occasional medical and 

psychiatric patient at the Veterans Affairs Hospital in Castle Point, New York ("VA Hospital") since July 

1989, had engaged in assaultive behavior toward other patients and threats toward personnel at the VA 

Hospital, and that on September 23 he had mounted a violent and unprovoked attack with a metal rod on a 

VA Hospital police officer. Following a pretrial detention hearing, during which Hemsi's behavior included 

blowing kisses to the Assistant United States Attorney, the government moved to have Hemsi examined to 

determine his 

competence to stand trial. 
 

The court appointed a psychiatrist, Dr. Naomi Goldstein, who examined Hemsi, spoke by telephone with 

members of his family, reviewed pertinent records of the Metropolitan Correctional Center ("MCC"), 

where Hemsi was then detained, and of the VA Hospital, and interviewed MCC staff members. Dr. 

Goldstein 

concluded that Hemsi suffered from a major psychiatric disorder, having some elements of schizophrenia and 
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some elements of a manic-depressive or bipolar disorder. Her report stated that it was "only on rare, non- 

threatening occasions that he is able to maintain his composure," and that Hemsi was "disruptive, paranoid, 

and there is very substantial denial and rationalization, making it difficult for him to focus on his legal needs." 

Dr. Goldstein gave her opinion that Hemsi was not mentally competent to stand trial. 

At a hearing, Dr. Goldstein testified, inter alia, that though Hemsi perhaps possessed an intellectual 

understanding of the charges against him, he had a very grandiose self-image and an impaired sense of 

reality. She stated that his psychiatric disorder substantially impaired his judgment and his behavioral 

controls. In her view, his illness prevented him from acting effectively on his intellectual understanding, and 

he would "not be able to cooperate rationally with his lawyer in his own defense." During Dr. Goldstein's 

testimony, Hemsi interrupted more than a dozen times with ad hominem attacks on her. 

Hemsi did not present any expert psychiatric testimony on his own behalf. Hemsi testified, responding to a 

brief direct examination and to a cross-examination that was made lengthy by the fact that his responses 

were often rambling, confused, irrelevant, or incomprehensible. Some of his responses reflected the grandiose 

notions testified to by Dr. Goldstein. For example, he stated that when he visits Buddhist temples, the 

monks embrace him because he has a "golden aura." Hemsi concluded his testimony by suggesting that the 

court send the prosecutor to a psychiatric hospital so that Hemsi could help him. 

Hemsi's attorney, John Byrnes, testified in support of Hemsi's competency. He stated that he had been able to 

obtain facts from Hemsi that might allow him to construct a defense on Hemsi's behalf. Byrnes acknowledged 

that Hemsi was a difficult client who sometimes focused on irrelevant matters, that he had not asked Hemsi's 

295 view as to whether or not Byrnes *295 should testify at the hearing, and that in general he was "not looking 

to [Hemsi] for judgment calls on this case." In response to a question from the court as to whether, in 

counsel's judgment, "Hemsi will assist properly in his defense," Byrnes testified: 

Can he assist in his defense in terms of relating the events to me and in giving me help in that area 

which he has already done? The answer is yes. 

Can he assist properly in his defense in terms of making all of the decisions that he should make? 

Whether he can do all of that rationally, whatever, I don't know whether I can answer that question. 

At the close of the hearing, the district court found that Hemsi was suffering from a mental disease or defect, 

that he was able to understand the nature of the charges against him, but that he could not "assist properly in 

his defense." The court stated that proper assistance encompassed more than merely providing information 

and that it extended to comportment in the courtroom before a jury. The court noted that Hemsi's extended 

outbursts during the hearing strongly supported the view that he was not then able to provide proper 

assistance in his defense. Hemsi greeted the court's ruling with a profane and scatological barrage. 

The court filed a written order stating that "it is hereby found that the defendant is presently suffering from 

a mental disease or defect rendering him mentally incompetent to the extent that he is unable to assist 

properly in his defense," and committing him to the custody of the Attorney General for hospitalization and 

evaluation for a reasonable period, not to exceed four months. This appeal followed. 

DISCUSSION 

On appeal, Hemsi contends that the court impermissibly found him incompetent on the basis of his behavior 

in the courtroom. We disagree both with the suggestion that the court's decision was based solely on Hemsi's 

courtroom behavior and with the suggestion that a defendant's in-court behavior, to the extent that it is the 
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product of a mental defect, may not be considered in determining his competence to stand trial. 
 

Section 4241(d) provides that if, after a hearing, the district court 
 

finds by a preponderance of the evidence that the defendant is presently suffering from a mental 

disease or defect rendering him mentally incompetent to the extent that he is unable to understand the 

nature and consequences of the proceedings against him or to assist properly in his defense, 

the court shall commit him to the custody of the Attorney General for such period, not to exceed four 

months, as is necessary to permit treatment and an evaluation of the likelihood of his gaining the capacity to 

stand trial. 18 U.S.C. § 4241(d). The test of competency under this section is "whether [the defendant] has 

sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding — 

and whether he has a rational as well as factual understanding of the proceedings against him." Dusky v. 

United States, 362 

U.S. 402, 402, 80 S.Ct. 788, 789, 4 L.Ed.2d 824 (1960) (per curiam) (construing § 4241's predecessor, 18 

U.S.C. § 4244 (1958)); see United States v. Renfroe, 825 F.2d 763, 766 n. 3 (3d Cir. 1987) (standard under § 4241 

is same as that under old § 4244). The inquiry involves an assessment of whether the accused can assist "in 

such ways as providing accounts of the facts, names of witnesses, etc." United States v. Mercado, 469 F.2d 1148, 

1152 (2d Cir. 1972). But it is not sufficient merely that the defendant can make a recitation of the charges or 

the names of witnesses, for proper assistance in the defense requires an understanding that is "rational as 

well as factual." Dusky v. United States, 362 U.S. at 402, 80 S.Ct. at 788. In making its assessment, the court 

may take account of a number of factors, including the defendant's comportment in the courtroom. See, e.g., 

Drope v. Missouri, 420 U.S. 162, 180, 95 S.Ct. 896, 908, 43 L.Ed.2d 103 (1975) (evidence relevant to 

competency includes not only medical opinion but also the defendant's "irrational behavior" and "his 

demeanor 

296 at trial"); United States v. Oliver, *296 626 F.2d 254, 258-59 (2d Cir. 1980) (district court properly relied in part 

on its own observations in assessing defendant's mental capacity to stand trial); United States v. Sullivan, 406 

F.2d 180, 185 (2d Cir. 1969) (same); McFadden v. United States, 814 F.2d 144, 147 (3d Cir. 1987) (relying on 

defendant's conduct at competency hearing). 

Further, we note that a defendant has the right under the Sixth Amendment to be present throughout his 

criminal trial. Lewis v. United States, 146 U.S. 370, 373, 13 S.Ct. 136, 137, 36 L.Ed. 1011 (1892). Nonetheless, if 

he knowingly insists on misbehaving at trial to such an extent that his conduct is unduly disruptive, the trial 

judge ordinarily has the power to have him removed from the courtroom and to continue the trial in his 

absence until he promises to behave properly. See Illinois v. Allen, 397 U.S. 337, 346, 90 S.Ct. 1057, 1062, 25 

L.Ed.2d 353 (1970). The premise of this power is that the defendant who knowingly and voluntarily chooses 

to so misbehave waives his right to be present at trial. When the defendant's misconduct is the result of a 

mental disease or defect, however, he cannot be said to have made an intelligent and voluntary choice. Cf. Pate 

v. 

Robinson, 383 U.S. 375, 384, 86 S.Ct. 836, 841, 15 L.Ed.2d 815 (1966) ("it is contradictory to argue that a 

defendant may be incompetent, and yet knowingly or intelligently `waive' his right to have the court 

determine his capacity to stand trial"). Thus, if the trial court were to conclude that the defendant's unduly 

disruptive behavior resulted from a mental disease or defect and was beyond his rational control, it would be 

forced to suspend or abort the trial. See Drope v. Missouri, 420 U.S. at 181-82, 95 S.Ct. at 908. These factors 

may properly be taken into account by the court in a pretrial competency hearing. 

In light of all the authorities, it is clear that the district court did not err in considering Hemsi's behavior 

during the competency hearing as a factor relevant to his ability to participate properly in his own defense. 
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We think it also clear that the court did not base its incompetency ruling solely on Hemsi's behavior. In 

issuing its oral ruling at the conclusion of the hearing, the court reviewed the evidence and made its 

competency finding on the basis of "what has been brought to me in the course of this hearing." It made clear 

that its finding that Hemsi was suffering from a mental disease or defect was based on the evidence from Dr. 

Goldstein. Thus, though the court explicitly considered Hemsi's conduct throughout the hearing, it relied on 

the other evidence 

as well. 
 

Finally, as to the merits, we conclude that the ruling that because of his mental disease or defect Hemsi was 

not able to assist properly in his defense was adequately supported by the record. As set forth in greater detail 

above, Dr. Goldstein opined that only on rare, nonthreatening occasions could Hemsi maintain his composure 

and that he was paranoid; she concluded that his major psychiatric disorder and his impaired sense of reality 

prevented him from focusing on his legal needs and from acting effectively on his intellectual understanding, 

and would prevent him from cooperating rationally in his defense. Even his own attorney, who testified 

in opposition to commitment, effectively disclaimed any view that Hemsi could make any rational 

decisions 

regarding the defense. Hemsi's own uncontrolled and irrational reactions at the hearing provided support for 

Dr. Goldstein's conclusion and for the court's finding. 

CONCLUSION 

We have considered all of Hemsi's arguments on this appeal and have found them to be without merit. The 

297 district court's order of commitment is affirmed. *297 
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 

 

No. 92-725 
 

Argued April 21, 1993 Decided June 24, 1993 
 

After respondent Moran pleaded not guilty to three counts of first-degree murder and two psychiatrists 

concluded that he was competent to stand trial, he informed the Nevada trial court that he wished to 

discharge his attorneys and change his pleas to guilty. The court found that Moran understood "the nature of 

the criminal charges against him" and was "able to assist in his defense"; that he was "knowingly and 

intelligently" waiving his right to the assistance of counsel; and that his guilty pleas were "freely and 

voluntarily" given. He was ultimately sentenced to death. When Moran subsequently sought state 

postconviction relief, the trial court held an evidentiary hearing before rejecting his claim that he was 

mentally incompetent to represent himself, and the State Supreme Court dismissed his appeal. A Federal 

District Court denied his petition for a writ of habeas corpus, but the Court of Appeals reversed. It concluded 

that due process required the trial court to hold a hearing to evaluate and determine Moran's competency 

before it accepted his decisions to waive counsel and plead guilty. It also found that the postconviction 

hearing did not cure the error, holding that the trial court's ruling was premised on the wrong legal standard 

because competency to waive constitutional rights requires a higher level of mental functioning than that 

required to stand trial. The court reasoned that, while a defendant is competent to stand trial if he has a 

rational and factual understanding of the proceedings and is capable of assisting his counsel, he is competent 

to waive counsel or plead guilty only if he has the capacity for reasoned 

choice among the available alternatives. 
 

Held: The competency standard for pleading guilty or waiving the right to counsel is the same as the 

competency standard for standing trial: whether the defendant has "sufficient present ability to consult with his 

lawyer with a reasonable degree of rational understanding" and a "rational as well as factual understanding of 

the proceedings against him," Dusky v. United States, 362 U.S. 402 ( per curiam). There is no reason for the 

competency standard for either of those decisions to be higher than that for standing trial. The decision to 

plead guilty, though profound, is no more complicated than the sum total of decisions that a defendant may 

have to 

390 make during the course of a trial, such as *390 whether to testify, whether to waive a jury trial, and whether 

to cross-examine witnesses for the prosecution. Nor does the decision to waive counsel require an 

appreciably higher level of mental functioning than the decision to waive other constitutional rights. A 

higher standard is not necessary in order to ensure that a defendant is competent to represent himself, 

because the ability to do so has no bearing upon his competence to choose self-representation, Faretta v. 

California, 422 U.S. 806, 836. When, in Westbrook v. Arizona, 384 U.S. 150 (per curiam), this Court vacated a 

lower court ruling because there had been no "hearing or inquiry into the issue of [the petitioner's] 

competence to waive his constitutional right to the assistance of counsel," it did not mean to suggest that the 

Dusky formulation is not a high enough 

 
 

 
 



Godinez v. Moran 509 U.S. 389 (1993) 

47 

 

 

 
 

 

standard in cases in which the defendant seeks to waive counsel. Rather, the "competence to waive" language 

was simply a shorthand for the "intelligent and competent waiver" requirement of Johnson v. Zerbst, 304 U.S. 

458. Thus, Westbrook stands only for the unremarkable proposition that, when a defendant seeks to waive 

his right  

intelligent and voluntary before it can be accepted. While States are free to adopt competency standards that 
are 

more elaborate than the Dusky formulation, the Due Process Clause does not impose them. Pp. 396-402. 

972 F.2d 263, reversed and remanded. 

THOMAS, J., delivered the opinion of the Court, in which REHNQUIST, C.J., and WHITE, O'CONNOR, 

and SOUTER, JJ., joined, and in Parts I, II-B, and III of which SCALIA and KENNEDY, JJ., joined. 

KENNEDY, J., filed an opinion concurring in part and concurring in the judgment, in which SCALIA, J., 

joined, post, p. 

402. BLACKMUN, J., filed a dissenting opinion, in which STEVENS, J., joined, post, p. 409. 
 

David F. Sarnowski, Chief Deputy Attorney General of Nevada, argued the cause for petitioner. With him on 

the brief were Frankie Sue Del Papa, Attorney General, and Brooke A. Nielsen, Assistant Attorney General. 

Amy L. Wax argued the cause for the United States as amicus curiae urging reversal. With her on the brief were 

391 Acting Solicitor General Bryson, Acting Assistant Attorney General Keeney, and Joel M. Gershowitz. *391 Cal 

J. Potter III, by appointment of the Court, 506 U.S. 1046 argued the cause for respondent. With him on 

the brief was Edward M. Chikofsky._ 

_ Page 391 Kent S. Scheidegger and Charles L. Hobson filed a brief for the Criminal Justice Legal Foundation as amicus 

curiae urging reversal. 

Briefs of amici curiae urging affirmance were filed for the American Civil Liberties Union et al. by Steven R. Shapiro, 

Diann Y. Rust-Tierney, John A. Powell, and Bruce J. Winick; for the American Psychiatric Association et al. by James 

W. Ellis and Barbara E. Bergman; and for the National Association of Criminal Defense Lawyers by Jon May. 
 

JUSTICE THOMAS delivered the opinion of the Court. 
 

This case presents the question whether the competency standard for pleading guilty or waiving the right to 

counsel is higher than the competency standard for standing trial. We hold that it is not. 

I 

On August 2, 1984, in the early hours of the morning, respondent entered the Red Pearl Saloon in Las Vegas, 

Nevada, and shot the bartender and a patron four times each with an automatic pistol. He then walked behind 

the bar and removed the cash register. Nine days later, respondent arrived at the apartment of his former 

wife and opened fire on her; five of his seven shots hit their target. Respondent then shot himself in the 

abdomen and attempted, without success, to slit his wrists. Of the four victims of respondent's gunshots, only 

respondent himself survived. On August 13, respondent summoned police to his hospital bed and confessed to 

the killings. 

After respondent pleaded not guilty to three counts of first-degree murder, the trial court ordered that he be 

examined by a pair of psychiatrists, both of whom concluded that he was competent to stand trial.1 The State 

392 thereafter *392 announced its intention to seek the death penalty. On November 28, 1984, 2 1/2 months after 

the psychiatric evaluations, respondent again appeared before the trial court. At this time, respondent 

informed the court that he wished to discharge his attorneys and change his pleas to guilty. The reason for 

the request, 

according to respondent, was to prevent the presentation of mitigating evidence at his sentencing. 

to counsel, a determination that he is competent to stand trial is not enough; the waiver must  also  be 
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1 One of the psychiatrists stated that there was "not the slightest doubt" that respondent was "in full control of his 

faculties" insofar as he had the "ability to aid counsel, assist in his own defense, recall evidence and . . . give testimony 

if called upon to do so." App. 8. The other psychiatrist believed that respondent was "knowledgeable of the charges 

being made against him"; that he had the ability to "assist his attorney, in his own defense, if he so desire[d]"; and 

that he was "fully cognizant of the penalties if convicted." Id., at 17. 

On the basis of the psychiatric reports, the trial court found that respondent 
 

"is competent in that he knew the nature and quality of his acts, had the capacity to determine right 

from wrong; that he understands the nature of the criminal charges against him and is able to assist in 

his defense of such charges, or against the pronouncement of the judgment thereafter; that he knows 

the consequences of entering a plea of guilty to the charges; and that he can intelligently and 

knowingly waive his constitutional right to assistance of an attorney." App. 21. 

The court advised respondent that he had a right both to the assistance of counsel and to self-representation, 

warned him of the "dangers and disadvantages" of self-representation, id., at 22, inquired into his 

understanding of the proceedings and his awareness of his rights, and asked why he had chosen to represent 

himself. It then accepted respondent's waiver of counsel. The court also accepted respondent's guilty pleas, 

but not before it had determined that respondent was not pleading guilty in response to threats or promises, 

that he understood the nature of the charges against him and the consequences of pleading guilty, that he was 

aware of 

393 the *393 rights he was giving up, and that there was a factual basis for the pleas. The trial court explicitly 

found that respondent was "knowingly and intelligently" waiving his right to the assistance of counsel, ibid., 

and that his guilty pleas were "freely and voluntarily" given, id., at 64.2 

2 During the course of this lengthy exchange, the trial court asked respondent whether he was under the influence of 

drugs or alcohol, and respondent answered as follows: "Just what they give me in, you know, medications." Id., at 33. 

The court made no further inquiry. The "medications" to which respondent referred had been prescribed to control 

his seizures, which were a byproduct of his cocaine use. See App. to Pet. for Cert. D-4. 

 

On January 21, 1985, a three-judge court sentenced respondent to death for each of the murders. The 

Supreme Court of Nevada affirmed respondent's sentences for the Red Pearl Saloon murders, but reversed his 

sentence for the murder of his ex-wife and remanded for imposition of a life sentence without the possibility 

of parole. Moran v. State, 103 Nev. 138, 734 P.2d 712 (1987). 

On July 30, 1987, respondent filed a petition for post-conviction relief in state court. Following an evidentiary 

hearing, the trial court rejected respondent's claim that he was "mentally incompetent to represent himself," 

concluding that "the record clearly shows that he was examined by two psychiatrists, both of whom declared 

[him] competent." App. to Pet. for Cert. D-8. The Supreme Court of Nevada dismissed respondent's appeal, 

Moran v. Warden, 105 Nev. 1041, 810 P.2d 335, and we denied certiorari, 493 U.S. 874 (1989). 

Respondent then filed a habeas petition in the United States District Court for the District of Nevada. The 

District Court denied the petition, but the Ninth Circuit reversed. 972 F.2d 263 (1992). The Court of Appeals 

concluded that the "record in this case" should have led the trial court to "entertai[n] a good faith doubt 

about 

394 [respondent's] competency to make a voluntary, knowing, and intelligent *394 waiver of constitutional 

rights," id., at 265,3 and that the Due Process Clause therefore "required the court to hold a hearing to 

evaluate and determine [respondent's] competency . . . before it accepted his decision to discharge counsel 

and change his pleas," ibid. Rejecting petitioner's argument that the trial court's error was "cured by the 

postconviction hearing," ibid., and that the competency determination that followed the hearing was entitled 

to deference under 28 U.S.C. § 2254(d), the Court of Appeals held that "the state court's postconviction ruling 

was premised
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on the wrong legal standard of competency," 972 F.2d, at 266. "Competency to waive constitutional rights," 

according to the Court of Appeals, "requires a higher level of mental functioning than that required to stand 

trial"; while a defendant is competent to stand trial if he has "a rational and factual understanding of the 

proceedings and is capable of assisting his counsel," a defendant is competent to waive counsel or plead 

guilty only if he has "the capacity for `reasoned choice' among the alternatives available to him." Ibid. The 

Court of Appeals determined that the trial court had "erroneously applied the standard for evaluating 

competency to stand trial, instead of the correct `reasoned choice' standard," id., at 266-267, and further 

concluded that, when examined "in light of the correct legal standard," the record did not support a finding 

that respondent was "mentally capable of the reasoned choice required for a valid waiver of constitutional 

rights," id., at 267.4 The 

395 Court of Appeals accordingly *395 instructed the District Court to issue the writ of habeas corpus within 60 

days, "unless the state court allows [respondent] to withdraw his guilty pleas, enter new pleas, and 

proceed to trial with the assistance of counsel." Id., at 268. 

3 The specific features of the record upon which the Court of Appeals relied were respondent's suicide attempt; his 

desire to discharge his attorneys so as to prevent the presentation of mitigating evidence at sentencing, his 

"monosyllabic" responses to the trial court's questions; and the fact that he was on medication at the time he sought 

to waive his right to counsel and plead guilty. 972 F.2d, at 265. 

4 In holding that respondent was not competent to waive his constitutional rights, the court placed heavy emphasis on 

the fact that respondent was on medication at the time he sought to discharge his attorneys and plead guilty. See id., 

at 268. 

 

Whether the competency standard for pleading guilty or waiving the right to counsel is higher than the 

competency standard for standing trial is a question that has divided the Federal Courts of Appeals5 and state 

396 courts of last *396 resort.6 We granted certiorari to resolve the conflict. 506 U.S. 1033 (1992). 
 

5 While the Ninth Circuit and the District of Columbia Circuit, see United States v. Masthers, 176 U.S.App.D.C. 242, 

247, 539 F.2d 721, 726 (1976), have employed the "reasoned choice" standard for guilty pleas, every other Circuit that 

has considered the issue has determined that the competency standard for pleading guilty is identical to the 

competency standard for standing trial. See Allard v. Helgemoe, 572 F.2d 1, 3-6 (CA1), cert. denied, 439 U.S. 858 

(1978); United States v. Valentino, 283 F.2d 634, 635 (CA2 1960) (per curiam); United States ex rel. McGough v. Hewitt, 

528 F.2d 339, 342, n. 2 (CA3 1975); Shaw v. Martin, 733 F.2d 304, 314 (CA4), cert. denied, 469 U.S. 873 (1984); 

Malinauskas 

v. United States, 505 F.2d 649, 654 (CA5 1974); United States v. Harlan, 480 F.2d 515, 517 (CA6), cert. denied, 414 

U.S. 1006 (1973); United States ex rel. Heral v. Franzen, 667 F.2d 633, 638 (CA7 1981); White Hawk v. Solem, 693 

F.2d 825, 829-830 n. 7 (CA8 1982), cert. denied, 460 U.S. 1054 (1983); Wolf v. United States, 430 F.2d 443, 444 (CA10 

1970); United States v. Simmons, 961 F.2d 183, 187 (CA11 1992), cert. denied, 507 U.S. 989 (1993). Three of those same 

Circuits, however, have indicated that the competency standard for waiving the right to counsel is "vaguely higher" 

than the competency standard for standing trial, see United States ex rel. Konigsberg v. Vincent, 526 F.2d 131, 133 (CA2 

1975), cert. denied, 426 U.S. 937 (1976), United States v. McDowell, 814 F.2d 245, 250 (CA6), cert. denied, 484 U.S. 980 

(1987); Blackmon v. Armontrout, 875 F.2d 164, 166 (CA8), cert. denied, 493 U.S. 939 (1989), and one of them has stated 

that the two standards "may not always be coterminous," United States v. Campbell, 874 F.2d 838, 846 (CA1 1989). 

Only the Ninth Circuit applies the "reasoned choice" standard to waivers of counsel, and only the Seventh Circuit, see 

United States v. Clark, 943 F.2d 775, 782 (CA7 1991), cert. pending, No. 92-6439, has held that the competency 

standard for waiving counsel is identical to the competency standard for standing trial. The Fourth Circuit has 

expressed the view that the two standards are "closely linked." United States v. McGinnis, 384 F.2d 875, 877 (CA4 

1967) (per curiam), cert. denied, 390 U.S. 990 (1968). 

6 Page 396 Compare, e.g., State v. Sims, 118 Ariz. 210, 215, 575 P.2d 1236, 1241 (1978) (heightened standard for guilty 

plea); and Pickens v. State, 96 Wis.2d 549, 567-568, 292 N.W.2d 601, 610-611 (1980) (heightened standard for waiver 

of counsel), with People v. Heral, 62 Ill.2d 329, 334, 342 N.E.2d 34, 37 (1976) (identical standard for pleading guilty
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and standing trial), and People v. Reason, 37 N.Y.2d 351, 353-354, 372 N.Y.S.2d 614, 616, 334 N.E.2d 572, 574 (1975) 

(identical standard for waiving counsel and standing trial). 

II 

A criminal defendant may not be tried unless he is competent. Pate v. Robinson, 383 U.S. 375, 378 (1966), and 

he may not waive his right to counsel or plead guilty unless he does so "competently and intelligently," 

Johnson v. Zerbst, 304 U.S. 458, 468 (1938); accord, Brady v. United States, 397 U.S. 742, 758 (1970). In Dusky v. 

United States, 362 U.S. 402 (1960) (per curiam), we held that the standard for competence to stand trial is 

whether the defendant has "sufficient present ability to consult with his lawyer with a reasonable degree of 

rational understanding" and has "a rational as well as factual understanding of the proceedings against him." 

Ibid. (internal quotation marks omitted). Accord, Drope v. Missouri, 420 U.S. 162, 171 (1975) ("[A] person 

whose mental condition is such that he lacks the capacity to understand the nature and object of the 

proceedings against him, to consult with counsel, and to assist in preparing his defense may not be subjected to 

a trial"). 

While we have described the standard for competence to stand trial, however, we have never 

expressly articulated a standard for competence to plead guilty or to waive the right to the assistance 

of counsel. 

Relying in large part upon our decision in Westbrook v. Arizona, 384 U.S. 150 (1966) (per curiam), the Ninth 

Circuit adheres to the view that the competency standard for pleading guilty or waiving the right to counsel 

is higher than the competency standard for standing trial. See Sieling v. Eyman, 478 F.2d 211, 214-215 (1973) 

397 (first Ninth Circuit *397 decision applying heightened standard). In Westbrook, a two-paragraph per curiam 

opinion, we vacated the lower court's judgment affirming the petitioner's conviction, because there had been 

"a hearing on the issue of [the petitioner's] competence to stand trial," but "no hearing or inquiry into the 

issue of his competence to waive his constitutional right to the assistance of counsel." 384 U.S., at 150. The 

Ninth 

Circuit has reasoned that the "clear implication" of Westbrook is that the Dusky formulation is not "a high 

enough standard" for determining whether a defendant is competent to waive a constitutional right. 

Sieling, supra, at 214.7 We think the Ninth Circuit has read too much into Westbrook, and we think it errs in 

applying two different competency standards.8 

7 A criminal defendant waives three constitutional rights when he pleads guilty: the privilege against self-

incrimination, the right to a jury trial, and the right to confront one's accusers. Boykin v. Alabama, 395 U.S. 238, 243 

(1969). 

8 Although this case comes to us by way of federal habeas corpus, we do not dispose of it on the ground that 

the heightened competency standard is a "new rule" for purposes of Teague v. Lane, 489 U.S. 288 (1989), 

because 

petitioner did not raise a Teague defense in the lower courts or in his petition for certiorari. See Parke v. Raley, 506 

U.S. 20, 26 (1992); Collins v. Youngblood, 497 U.S. 37, 41 (1990). 

A 

The standard adopted by the Ninth Circuit is whether a defendant who seeks to plead guilty or waive counsel 

has the capacity for "reasoned choice" among the alternatives available to him. How this standard is different 

from (much less higher than) the Dusky standard — whether the defendant has a "rational understanding" of 

the proceedings — is not readily apparent to us. In fact, respondent himself opposed certiorari on the ground 

that the difference between the two standards is merely one of "terminology," Brief in Opposition 4, and he 

devotes 

398 little space in his brief on the merits to a defense of the Ninth Circuit's standard, see, e.g., Brief for *398 

Respondent 17-18, 27, 32; see also Tr. of Oral Arg. 33 ("Due process does not require [a] higher standard, 

[it] requires a separate inquiry").9 But even assuming that there is some meaningful distinction between the 
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capacity for ["reasoned choice"] and a ["rational understanding"] of the proceedings, we reject the notion 

that competence to plead guilty or to waive the right to counsel must be measured by a standard that is 

higher than (or even different from) the Dusky standard. 

9 We have used the phrase "rational choice" in describing the competence necessary to withdraw a certiorari petition, 

Rees v. Peyton, 384 U.S. 312, 314 (1966) (per curiam), but there is no indication in that opinion that the phrase means 

something different from "rational understanding." 

We begin with the guilty plea. A defendant who stands trial is likely to be presented with choices that 

entail relinquishment of the same rights that are relinquished by a defendant who pleads guilty: he will 

ordinarily 

have to decide whether to waive his "privilege against compulsory self-incrimination," Boykin v. Alabama, 395 

U.S. 238, 243 (1969), by taking the witness stand; if the option is available, he may have to decide whether to 

waive his "right to trial by jury," ibid.; and, in consultation with counsel, he may have to decide whether to 

waive his "right to confront [his] accusers," ibid., by declining to cross-examine witnesses for the prosecution. 

A defendant who pleads not guilty, moreover, faces still other strategic choices: in consultation with his 

attorney, he may be called upon to decide, among other things, whether (and how) to put on a defense and 

whether to raise one or more affirmative defenses. In sum, all criminal defendants — not merely those who 

plead guilty — may be required to make important decisions once criminal proceedings have been initiated. 

And while the decision to plead guilty is undeniably a profound one, it is no more complicated than the sum 

total of decisions that a defendant may be called upon to make during the course of a trial. (The decision to 

399 plead guilty is also made over a shorter period of *399 time, without the distraction and burden of a trial.) 

This being so, we can conceive of no basis for demanding a higher level of competence for those defendants 

who 

choose to plead guilty. If the Dusky standard is adequate for defendants who plead not guilty, it is 

necessarily adequate for those who plead guilty. 

Nor do we think that a defendant who waives his right to the assistance of counsel must be more competent 

than a defendant who does not, since there is no reason to believe that the decision to waive counsel requires 

an appreciably higher level of mental functioning than the decision to waive other constitutional rights. 

Respondent suggests that a higher competency standard is necessary because a defendant who represents 

himself "`must have greater powers of comprehension, judgment, and reason than would be necessary to 

stand trial with the aid of an attorney.'" Brief for Respondent 26 (quoting Silten Tullis, Mental Competency in 

Criminal Proceedings, 28 Hastings L.J. 1053, 1068 (1977)). Accord, Brief for National Association of Criminal 

Defense Lawyers as Amicus Curiae 112. But this argument has a flawed premise; [the competence that is 

required of a defendant seeking to waive his right to counsel is the competence to waive the right, not the 

400 competence to represent himself.]10 In Faretta v. California, 422 U.S. 806 (1975), we *400 held that a 

defendant choosing self-representation must do so "competently and intelligently," id., at 835, but we made it 

clear that the defendant's "technical legal knowledge" is "not relevant" to the determination whether he is 

competent to waive his right to counsel, id., at 836, and we emphasized that, although the defendant "may 

conduct his own defense ultimately to his own detriment, his choice must be honored," id., at 834. Thus, 

while "[i]t is undeniable that in most criminal prosecutions defendants could better defend with counsel's 

guidance than by their own unskilled efforts," ibid., a criminal defendant's ability to represent himself has no 

bearing upon his competence to choose self-representation.11
 

10 It is for this reason that the dissent's reliance on Massey v. Moore, 348 U.S. 105 (1954), is misplaced. When we said in 

Massey that "[o]ne might not be insane in the sense of being incapable of standing trial, and yet lack the capacity 

to stand trial without benefit of counsel," id., at 108, we were answering a question that is quite different from the 

question presented in this case. Prior to our decision in Gideon v. Wainwright, 372 U.S. 335 (1963), the appointment of 
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counsel was required only in those state prosecutions in which "special circumstances" were present, see id., at 350-

351 (Harlan, J., concurring), and the question in Massey was whether a finding that a defendant is competent to stand 

trial compels a conclusion that there are no "special circumstances" justifying the appointment of counsel. The 

question here is not whether a defendant who is competent to stand trial has no right to have counsel appointed; it is 

whether such a defendant is competent to waive the right to counsel that (after Gideon) he under all circumstances 

has. 

11 We note also that the prohibition against the trial of incompetent defendants dates back at least to the time of 

Blackstone, see Medina v. California, 505 U.S. 437, 446 (1992); Drope v. Missouri, 420 U.S. 162, 171-172 (1975); 

Youtsey v. United States, 97 F. 937, 940 (CA6 1899) (collecting "common law authorities"), and that, "[b]y the common 

law of that time, it was not representation by counsel, but self-representation that was the practice in prosecutions 

for serious crime," Faretta v. California, 422 U.S. at 823; accord, id., at 850 (BLACKMUN, J., dissenting) ("self- 

representation was common, if not required, in 18th century English and American prosecutions"). It would 

therefore be "difficult to say that a standard which was designed to determine whether a defendant was capable of 

defending 

himself" is "inadequate when he chooses to conduct his own defense." People v. Reason, 37 N.Y.2d, at 354, 334 

N.E.2d, at 574. 

 

B 

A finding that a defendant is competent to stand trial, however, is not all that is necessary before he may be 

permitted to plead guilty or waive his right to counsel. In addition to determining that a defendant who seeks 

to plead guilty or waive counsel is competent, a trial court must satisfy itself that the waiver of his 

constitutional rights is knowing and voluntary. Parke v. Raley, 506 U.S. 20, 28-29 (1992) (guilty plea); Faretta, 

supra, at 835 

401 (waiver of counsel). In this *401 sense, there is a "heightened" standard for pleading guilty and for waiving the 

right to counsel, but it is not a heightened standard of competence.12
 

 
12 The focus of a competency inquiry is the defendant's mental capacity; the question is whether he has the ability to 

understand the proceedings. See Drope v. Missouri, supra, at 171 (defendant is incompetent if he "lacks the capacity to 

understand the nature and object of the proceedings against him") (emphasis added). The purpose of the "knowing and 

voluntary" inquiry, by contrast, is to determine whether the defendant actually does understand the significance and 

consequences of a particular decision and whether the decision is uncoerced See Faretta v. California, supra, at 835 

(defendant waiving counsel must be "made aware of the dangers and disadvantages of self-representation, so that the 

record will establish that `he knows what he is doing and his choice is made with eyes open'") (quoting Adams v. 

United States ex rel. McCann, 317 U.S. 269, 279 (1942)); Boykin v. Alabama, 395 U.S., at 244 (defendant pleading guilty 

must have "a full understanding of what the plea connotes and of its consequence"). 

This two-part inquiry13 is what we had in mind in Westbrook. When we distinguished between "competence to 

stand trial" and "competence to waive [the] constitutional right to the assistance of counsel," 384 U.S., at 

150, we were using "competence to waive" as a shorthand for the "intelligent and competent waiver" 

requirement of Johnson v. Zerbst. This much is clear from the fact that we quoted that very language from 

Zerbst immediately after noting that the trial court had not determined whether the petitioner was competent 

to waive his right to counsel. See 384 U.S., at 150 ("`This protecting duty imposes the serious and weighty 

responsibility upon the trial judge of determining whether there is an intelligent and competent waiver by the 

accused'") (quoting 

402 Johnson v. Zerbst, 304 U.S., at 465). Thus, Westbrook stands only for the unremarkable proposition *402 that, 

when a defendant seeks to waive his right to counsel, a determination that he is competent to stand trial is 

not enough; [the waiver must also be intelligent and voluntary before it can be accepted.]14
 

13 We do not mean to suggest, of course, that a court is required to make a competency determination in every case 

in which a defendant seeks to plead guilty or to waive his right to counsel. As in any criminal case, a competency 

determination is necessary only when a court has reason to doubt the defendant's competence. See Drope v. Missouri,
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supra, at 180-181; Pate v. Robinson, 383 U.S. 375, 385 (1966). 
 

14 In this case, the trial court explicitly found both that respondent was competent, and that his waivers were knowing 

and voluntary. See supra, at 392-393. 

III 

Requiring that a criminal defendant be competent has a modest aim: It seeks to ensure that he has the 

capacity to understand the proceedings and to assist counsel. While psychiatrists and scholars may find it 

useful to classify the various kinds and degrees of competence, and while States are free to adopt competency 

standard that are more elaborate than the Dusky formulation, the Due Process Clause does not impose these 

additional requirements. Cf. Medina v. California, 505 U.S. 437, 446-453 (1992). The judgment of the Court of 

Appeals is reversed, and the case is remanded for further proceedings consistent with this opinion. 

So ordered. 
 

JUSTICE KENNEDY, with whom JUSTICE SCALIA joins, concurring in part and concurring in 

the judgment. 

I am in full agreement with the Court's decision that the competency standard for pleading guilty and 

waiving the right to counsel is the same as the test of competency to stand trial. As I have some reservations 

about one part of the Court's opinion, and take a somewhat different path to reach my conclusion, it is 

appropriate to 

make some further observations. 
 

The Court compares the types of decisions made by one who goes to trial with the decisions required to plead 

guilty and waive the right to counsel. This comparison seems to suggest that there may have been a 

heightened 

403 standard of *403 competency required by the Due Process Clause if the decisions were not equivalent. I have 

serious doubts about that proposition. In discussing the standard for a criminal defendant's competency to 

make decisions affecting his case, we should not confuse the content of the standard with the occasions for its 

application. 

We must leave aside in this case any question whether a defendant is absolved of criminal responsibility due 

to his mental state at the time he committed criminal acts and any later question about whether the defendant 

has the minimum competence necessary to undergo his sentence. What is at issue here is whether the 

defendant has sufficient competence to take part in a criminal proceeding and to make the decisions 

throughout its course. 

This is not to imply that mental competence is the only aspect of a defendant's state of mind that is relevant 

during criminal proceedings. Whether the defendant has made a knowing, intelligent, and voluntary decision 

to make certain fundamental choices during the course of criminal proceedings is another subject of judicial 

inquiry. That both questions might be implicated at any given point, however, does not mean that the 

inquiries cease to be discrete. And as it comes to us, this case involves only the standard for determining 

competency. 

This Court set forth the standard for competency to stand trial in Dusky v. United States, 362 U.S. 402 (1960) 

(per curiam): "[T]he `test must be whether [the defendant] has sufficient present ability to consult with his 

lawyer with a reasonable degree of rational understanding — and whether he has a rational as well as factual 

understanding of the proceedings against him.'" Ibid. In my view, both the Court of Appeals and respondent 

read "competency to stand trial" in too narrow a fashion. We have not suggested that the Dusky competency 

standard applies during the course of, but not before, trial. Instead, that standard is applicable from the time 

of 

404 arraignment through the return of a verdict. Although the Dusky standard refers to "ability to consult *404 with 
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The Due Process Clause does not mandate different standards of competency at various stages of or for 

[a] lawyer," the crucial component of the inquiry is the defendant's possession of "a reasonable degree of 
 
 

 
 

rational understanding." In other words, the focus of the Dusky formulation is on a particular level of 

mental functioning, which the ability to consult counsel helps identify. The possibility that consultation 

will occur is not required for the standard to serve its purpose. If a defendant elects to stand trial and to 

take the foolish 

course of acting as his own counsel, the law does not, for that reason, require any added degree of 

competence. See ante, at 399-400, n. 10. 
 

different decisions made during the criminal proceedings. That was never the rule at common law, and it would 

take some extraordinary showing of the inadequacy of a single standard of competency for us to require 

States to employ heightened standards. See Medina v. California, 505 U.S. 437, 446-447 (1992). Indeed, we 

should only overturn Nevada's use of a single standard if it "`offends some principle of justice so rooted in the 

traditions and conscience of our people as to be ranked as fundamental.'" Ibid. (quoting Patterson v. New York, 

432 U.S. 197, 202 (1977)). 
 

The historical treatment of competency that supports Nevada's single standard has its roots in English 

common law. Writing in the 18th century, Blackstone described the effect of a defendant's incompetence on 

criminal proceedings: 

"[I]f a man in his sound memory commits a capital offence, and before arraignment for it, he becomes 

mad, he ought not to be arraigned for it; because he is not able to plead to it with that advice and 

caution that he ought. And if, after he has pleaded, the prisoner becomes mad, he shall not be tried; 

for how can he make his defence?" 4 W. Blackstone, Commentaries *24. 

405 Accord, 1 M. Hale, Pleas of the Crown *34-*35. *405 

 

Blackstone drew no distinction between madness for purposes of pleading and madness for purposes of going 

to trial. An English case arising in the Crown Court in 1865 indicates that a single standard was applied to 

assess competency at the time of arraignment, the time of pleading, and throughout the course of trial. See 

Regina v. Southey, 4 Fos. Fin. 864, 872, n. a, 176 Eng.Rep. 825, 828, n. a (N.P. 1865) ("Assuming the prisoner 

to be insane at the time of arraignment, he cannot be tried at all, with or without counsel, for, even assuming 

that he has appointed counsel at a time when he was sane, it is not fit that he should be tried, as he cannot 

understand the evidence, nor the proceedings, and so is unable to instruct counsel, or to withdraw his 

authority if he acts improperly, as a prisoner may always do"); id., at 877, n. a, 176 Eng.Rep., at 831, n. a ("If 

[the 

defendant] be so insane as not to understand the nature of the proceedings, he cannot plead"). 
 

A number of 19th-century American cases also referred to insanity in a manner that suggested there was a 

single standard by which competency was to be assessed throughout legal proceedings. See, e.g., Underwood v. 

People, 32 Mich. 1, 3 (1875) ("Insanity, when discovered, was held at common law to bar any further steps 

against a prisoner, at whatever stage of the proceedings"); Crocker v. State, 60 Wis. 553, 556, 19 N.W. 435, 436 

(1884) ("At common law, if a person, after committing a crime, became insane, he was not arraigned during 

his insanity, but was remitted to prison until such incapacity was removed. The same was true where he 

became insane after his plea of not guilty and before trial"); State v. Reed, 41 La. Ann. 581, 582, 7 So. 132 

(1889) ("It is elementary that a man cannot plead, or be tried, or convicted, or sentenced, while in a state of 

insanity"). See also 2 J. Bishop, Commentaries on Law of Criminal Procedure §§ 664, 667 (2d ed. 1872) ("A 

prisoner cannot 

406 be tried, sentenced, or punished" unless he is "mentally competent to make a rational defense"). *406 
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Other American cases describe the standard by which competency is to be measured in a way that supports 

the idea that a single standard, parallel to that articulated in Dusky, is applied no matter at what point during 

legal proceedings a competency question should arise. For example, in Freeman v. People, 4 Denio 2 (N.Y. 

1847), it was held; "If . . . a person arraigned for a crime is capable of understanding the nature and object of 

the proceedings going on against him; if he rightly comprehends his own condition in reference to such 

proceedings, and can conduct his defence in a rational manner, he is, for the purpose of being tried, to be 

deemed sane." Id., at 24-25. Because the competency question was posed in Freeman at the time the defendant 

was to be arraigned, id., at 19, the Freeman court's conception of competency to stand trial was that of a 

single standard to be applied throughout. 

An even more explicit recitation of this common-law principle is found in Hunt v. State, 248 Ala. 217, 27 So.2d 

186 (Ala. 1946). In the course of the opinion in that case, there was a discussion of the common-law rule 

regarding a defendant's competency to take part in legal proceedings: 

"The rule at common law . . . is that, if at any time while criminal proceedings are pending against 

a person accused of a crime, the trial court either from observation or upon suggestion of counsel 

has facts brought to his attention which raise a doubt of the sanity of defendant, the question 

should be settled before further steps are taken. The broad question to be determined then is 

whether the 

defendant is capable of understanding the proceedings and of making his defense, and whether he 

may have a full, fair and impartial trial." Id., at 191 (citation omitted). 

At common law, therefore, no attempt was made to apply different competency standards to different stages of 

407 criminal proceedings or to the variety of decisions that a defendant *407 must make during the course of those 

proceedings. See Commonwealth v. Woelfel, 121 Ky. 48, 88 S.W. 1061, 1062 (1905); Jordan v. State, 124 Tenn. 81, 

135 S.W. 327, 328-329 (1911); State v. Seminary, 165 La. 67, 115 So. 370, 371-372 (1927); State ex rel. 

Townsend v. Bushong, 146 Ohio St. 271, 272, 65 N.E.2d 407, 408 (1946) (per curiam); Moss v. Hunter, 167 F.2d 

683, 684-685 (CA10 1948). Commentators have agreed that the common-law standard of competency to 

stand trial, which parallels the Dusky standard, has been applied throughout criminal proceedings, not just to 

the formal trial. See H. Weihofen, Mental Disorder as a Criminal Defense 428-429, 431 (1954) ("It has long 

been the rule of the common law that a person cannot be required to plead to an indictment or be tried for a 

crime while he is so mentally disordered as to be incapable of making a rational defense"); Weiner, S. Brakel, 

J.. Parry, A. The Mentally Disabled and the Law 695-696 (3d ed. 1985) ("It has traditionally been presumed 

that competency to stand trial means competency to participate in all phases of the trial process, including 

such pretrial activities as deciding how to plead, participating in plea bargaining, and deciding whether to 

assert or waive the right to counsel"). 

That the common law did not adopt heightened competency standards is readily understood when one 

considers the difficulties that would be associated with more than one standard. The standard applicable at 

a given point in a trial could be difficult to ascertain. For instance, if a defendant decides to change his plea 

to guilty after a trial has commenced, one court might apply the competency standard for undergoing trial 

while another court might use the standard for pleading guilty. In addition, the subtle nuances among 

different standards are likely to be difficult to differentiate, as evidenced by the lack of any clear distinction 

between a 

408 "rational understanding" and a "reasoned choice" in this case. See ante, at 398. *408 

 

It is true, of course, that, if a defendant stands trial instead of pleading guilty, there will be more occasions for 

the trial court to observe the condition of the defendant to determine his mental competence. Trial courts 

have the obligation of conducting a hearing whenever there is sufficient doubt concerning a defendant's 

competence.
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See Drope v. Missouri, 420 U.S. 162, 180-181 (1975). The standard by which competency is assessed, however, 

does not change. Respondent's counsel conceded as much during oral argument, making no attempt to defend 

the contrary position of the Court of Appeals. See, e.g., Tr. of Oral Arg. 22 ("This is not a case of heightened 

standards"); id., at 31 ("We didn't argue a heightened standard. We did not argue a heightened standard to 

the Ninth Circuit, nor did we necessarily argue a heightened standard at any juncture in this case"); id., at 33 

("Due process does not require this higher standard, but requires a separate inquiry"). 

A single standard of competency to be applied throughout criminal proceedings does not offend any 

"`principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental.'" 

Medina, 505 U.S., at 446. Nothing in our case law compels a contrary conclusion, and adoption of a rule 

setting out varying competency standards for each decision and stage of a criminal proceeding would disrupt 

the orderly 

course of trial and, from the standpoint of all parties, prove unworkable both at trial and on appellate review. 
 

I would avoid the difficult comparisons engaged in by the Court. In my view, due process does not preclude 

Nevada's use of a single competency standard for all aspects of the criminal proceeding. Respondent's decision 

to plead guilty and his decision to waive counsel were grave choices for him to make, but as the Court 

demonstrates in Part II-B, there is a heightened standard, albeit not one concerned with competence, that 

must 

409 be met before a defendant is allowed to make those decisions. *409 

 

With these observations, I concur in the judgment and in Parts I, II-B, and III of the Court's opinion. 
 

JUSTICE BLACKMUN, with whom JUSTICE STEVENS joins, dissenting. 
 

Today, the majority holds that a standard of competence designed to measure a defendant's ability to consult 

with counsel and to assist in preparing his defense is constitutionally adequate to assess a defendant's 

competence to waive the right to counsel and represent himself. In so doing, the majority upholds the death 

sentence for a person whose decision to discharge counsel, plead guilty, and present no defense well may 

have been the product of medication or mental illness. I believe the majority's analysis is contrary to both 

common sense and longstanding case law. Therefore, I dissent. 

I 

As a preliminary matter, the circumstances under which respondent Richard Allan Moran waived his right to 

an attorney and pleaded guilty to capital murder bear elaboration. For, although the majority's exposition of 

the 

events is accurate, the most significant facts are omitted or relegated to footnotes. 
 

In August, 1984, after killing three people and wounding himself in an attempt to commit suicide, Moran 

was charged in a Nevada state court with three counts of capital murder. He pleaded not guilty to all 

charges, and the trial court ordered a psychiatric evaluation. At this stage, Moran's competence to represent 

himself was not at issue. 

The two psychiatrists who examined him therefore focused solely upon his capacity to stand trial with the 

assistance of counsel. Dr. Jack A. Jurasky found Moran to be "in full control of his faculties insofar as his 

ability to aid counsel, assist in his own defense, recall evidence and to give testimony if called upon to do so." 

410 App. 8. Dr. Jurasky, however, did express some reservations, observing: *410 "Psychologically, and perhaps 

legally speaking, this man, because he is expressing and feeling considerable remorse and guilt, may be 

inclined to exert less effort towards his own defense." Ibid. Nevertheless, under the circumstances, Dr. 

Jurasky felt that Moran's depressed state of mind was not "necessarily a major consideration." Ibid. Dr. 

William D. O'Gorman also characterized Moran as "very depressed," remarking that he "showed much 

tearing in talking 



Drope v. Missouri 420 U.S. 162 (1975) 

57 

 

 

 
 

about the episodes that led up to his present incarceration, particularly in talking about his ex-wife." Id., at 15- 

16. But Dr. O'Gorman ultimately concluded that Moran "is knowledgeable of the charges being made 

against him" and "can assist his attorney, in his own defense, if he so desires." Id., at 17. 

In November, 1984, just three months after his suicide attempt, Moran appeared in court seeking to 

discharge his public defender, waive his right to counsel, and plead guilty to all three charges of capital 

murder. When asked to explain the dramatic change in his chosen course of action, Moran responded that 

he wished to represent himself because he opposed all efforts to mount a defense. His purpose, specifically, 

was to prevent the presentation of any mitigating evidence on his behalf at the sentencing phase of the 

proceeding. The trial judge inquired whether Moran was "presently under the influence of any drug or 

alcohol," and Moran replied: "Just what they give me in, you know, medications." Id., at 33. Despite Moran's 

affirmative answer, the trial judge failed to question him further regarding the type, dosage, or effect of the 

"medications" to which he referred. Had the trial judge done so, he would have discovered that Moran was 

being administered simultaneously four different prescription drugs — phenobarbital, dilantin, inderal, and 

vistaril. Moran later testified to the numbing effect of these drugs, stating: "I guess I really didn't care about 

anything. ......................................................................................................................................................................... I wasn't 

411 very concerned about anything that *411 was going on ..... as far as the proceedings and everything were 

going." Id., at 92.1 

 
1 Moran's medical records, read in conjunction with the Physician's Desk Reference (46 ed. 1992), corroborate his 

testimony concerning the medications he received and their impact upon him. The records show that Moran was 

administered dilantin, an antiepileptic medication that may cause confusion; inderal, a beta-blocker antiarrhythmic 

that may cause light-headedness, mental depression, hallucinations, disorientation, and short-term memory loss; 

and vistaril, a depressant that may cause drowsiness, tremors, and convulsions. App. 97-98. 

Disregarding the mounting evidence of Moran's disturbed mental state, the trial judge accepted Moran's 

waiver of counsel and guilty pleas after posing a series of routine questions regarding his understanding of his 

legal rights and the offenses, to which Moran gave largely monosyllabic answers. In a string of affirmative 

responses, Moran purported to acknowledge that he knew the import of waiving his constitutional rights, 

that he understood the charges against him, and that he was, in fact, guilty of those charges. One part of this 

exchange, however, highlights the mechanical character of Moran's answers to the questions. When the trial 

judge asked him whether he killed his ex-wife "deliberately, with premeditation and malice aforethought," 

Moran unexpectedly responded: "No. I didn't do it — I mean, I wasn't looking to kill her, but she ended up 

dead." Id., at 58. Instead of probing further, the trial judge simply repeated the question, inquiring again 

whether Moran had acted deliberately. Once again, Moran replied: "I don't know. I mean, I don't know what 

you mean by deliberately. I mean, I pulled the trigger on purpose, but I didn't plan on doing it; you know 

what I mean?" Id., at 59. Ignoring the ambiguity of Moran's responses, the trial judge reframed the question to 

elicit an affirmative answer, stating: "Well, I've previously explained to you what is meant by deliberation and 

premeditation. Deliberate means that you arrived at or determined as a result of careful thought and weighing 

412 the consideration *412 for and against the proposed action. Did you do that?" This time, Moran 

responded: "Yes." Ibid. 

It was only after prodding Moran through the plea colloquy in this manner that the trial judge concluded that 

he was competent to stand trial and that he voluntarily and intelligently had waived his right to counsel. 

Accordingly, Moran was allowed to plead guilty and appear without counsel at his sentencing hearing. 

Moran presented no defense, called no witness, and offered no mitigating evidence on his own behalf. Not 

surprisingly, he was sentenced to death. 

 

 

 

 

 



Drope v. Missouri 420 U.S. 162 (1975) 

58 

 

 

II 

It is axiomatic by now that criminal prosecution of an incompetent defendant offends the Due Process Clause 

of the Fourteenth Amendment. See Medina v. California, 505 U.S. 437 (1992); Riggins v. Nevada, 504 U.S. 

127, 138 (1992) (KENNEDY, J., concurring); Drope v. Missouri, 420 U.S. 162, 171 (1975); Pate v. Robinson, 

383 U.S. 375, 378 (1966). The majority does not deny this principle, nor does it dispute the standard that has 

been set for competence to stand trial with the assistance of counsel: whether the accused possesses "the 

capacity to understand the nature and object of the proceedings against him, to consult with counsel, and to 

assist in preparing his defense." Drope, 420 U.S., at 171. Accord, Dusky v. United States, 362 U.S. 402 (1960). 

My disagreement with the majority turns, then, upon another standard — the one for assessing a defendant's 

competence to waive counsel and represent himself. 

The majority "reject[s] the notion that competence to plead guilty or to waive the right to counsel must be 

measured by a standard that is higher than (or even different from)" the standard for competence to stand 

trial articulated in Dusky and Drope. Ante, at 398. But the standard for competence to stand trial is 

specifically designed to measure a defendant's ability to "consult with counsel" and to "assist in preparing 

his defense." A 

413 finding that a defendant is *413 competent to stand trial establishes only that he is capable of aiding his 

attorney in making the critical decisions required at trial or in plea negotiations. The reliability or even 

relevance of such a finding vanishes when its basic premise — that counsel will be present — ceases to exist. 

The question is no longer whether the defendant can proceed with an attorney, but whether he can proceed 

alone and uncounseled. I do not believe we place an excessive burden upon a trial court by requiring it to 

conduct a specific inquiry into that question at the juncture when a defendant whose competency already has 

been questioned seeks to waive counsel and represent himself. 

The majority concludes that there is no need for such a hearing, because a defendant who is found competent 

to stand trial with the assistance of counsel is, ipso facto, competent to discharge counsel and represent himself. 

But the majority cannot isolate the term "competent" and apply it in a vacuum, divorced from its specific 

context. A person who is "competent" to play basketball is not thereby "competent" to play the violin. The 

majority's monolithic approach to competency is true to neither life nor the law. Competency for one purpose 

does not necessarily translate to competency for another purpose. See Bonnie, The Competence of Criminal 

Defendants: A Theoretical Reformulation, 10 Behav. Sci. L. 291, 299 (1992); R. Roesch S. Golding, 

Competency to Stand Trial 10-13 (1980). Consistent with this common sense notion, our cases always have 

recognized that "a defendant's mental condition may be relevant to more than one legal issue, each governed 

by distinct rules reflecting quite different policies." Drope, 420 U.S., at 176. See Jackson v. Indiana, 406 U.S. 

715, 739 (1972). To this end, this Court has required competency evaluations to be specifically tailored to the 

context and purpose of a proceeding. See Rees v. Peyton, 384 U.S. 312, 314 (1966) (directing court "to 

414 determine [petitioner's] mental competence in the present posture of things"). *414 

 

In Massey v. Moore, 348 U.S. 105, 108 (1954), for example, the Court ruled that a defendant who had been 

found competent to stand trial with the assistance of counsel should have been given a hearing as to his 

competency to represent himself because "[o]ne might not be insane in the sense of being incapable of 

standing trial and yet lack the capacity to stand trial without benefit of counsel."2 And in Westbrook v. Arizona, 

384 U.S. 150 (1966), the Court reiterated the requirement that the determination of a defendant's competency 

be tailored to the particular capacity in question, observing: "Although petitioner received a hearing on the 

issue of his competence to stand trial, there appears to have been no hearing or inquiry into the issue of his 

competence to waive his constitutional right to the assistance of counsel and proceed, as he did, to conduct his 

own defense." 
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See also Medina, 505 U.S., at 446-448, (distinguishing between a claim of incompetence and a plea of not 

guilty by reason of insanity); Riggins, 504 U.S., at 140-144, (KENNEDY, J., concurring) (distinguishing 

between functional competence and competence to stand trial). 

2 The majority's attempt to distinguish Massey as a pre- Gideon v. Wainwright, 372 U.S. 335 (1963), case, ante, at 399- 

400, n. 10, is simply irrelevant. For, as the majority itself concedes, Massey stands only for the proposition that the 

two inquiries are different — competency to stand trial with the assistance of counsel is not equivalent to 

competency to proceed alone. 

 

Although the Court never has articulated explicitly the standard for determining competency to represent 

oneself, it has hinted at its contours. In Rees v. Peyton, supra, it required an evaluation of competence that was 

designed to measure the abilities necessary for a defendant to make a decision under analogous 

circumstances. In that case, a capital defendant who had filed a petition for certiorari ordered his attorney to 

withdraw the petition and forgo further legal proceedings. The petitioner's counsel advised the Court that he 

could not 

415 conscientiously do so without a psychiatric examination of his client, because there was some doubt as to *415 

his client's mental competency. Under those circumstances, this Court directed the lower court to conduct an 

inquiry as to whether the defendant possessed the "capacity to appreciate his position and make a rational 

choice with respect to continuing or abandoning further litigation or, on the other hand, whether he is 

suffering from a mental disease, disorder, or defect which may substantially affect his capacity in the 

premises." 384 U.S., at 314 (emphasis added). Certainly the competency required for a capital defendant to 

proceed without the advice of counsel at trial or in plea negotiations should be no less than the competency 

required for a capital defendant to proceed against the advice of counsel to withdraw a petition for certiorari. 

The standard applied by the Ninth Circuit in this case — the "reasoned choice" standard — closely 

approximates the "rational choice" standard set forth in Rees.3 

3 According to the majority, "there is no indication . . . that the phrase [`rational choice'] means something different from 

`rational understanding.'" Ante, at 398, n. 9. What the majority fails to recognize is that, in the distinction between a 

defendant who possesses a "rational understanding" of the proceedings and one who is able to make a "rational 

choice" lies the difference between the capacity for passive and active involvement in the proceedings. 

 

Disregarding the plain language of Westbrook and Massey, the majority in effect overrules those cases sub 

silentio.4 From the constitutional right of self-representation established in Faretta v. California, 422 U.S. 806 

(1975), the majority extrapolates that "a criminal defendant's ability to represent himself has no bearing upon 

416 his competence to choose *416 self-representation." Ante, at 400. But Faretta does not confer upon an 

incompetent defendant a constitutional right to conduct his own defense. Indeed, Faretta himself was 

"literate, competent, and understanding," and the record showed that "he was voluntarily exercising his 

informed free will." 422 U.S., at 835. "Although a defendant need not himself have the skill and experience 

of a lawyer," Faretta's right of self-representation is confined to those who are able to choose it 

"competently and intelligently." Ibid. The Faretta Court was careful to emphasize that the record must 

establish that the defendant "`knows what he is doing and his choice is made with eyes open.'" Ibid., quoting 

Adams v. United States ex rel. McCann, 317 U.S. 269, 279 (1942). 

4 According to the majority, " Westbrook stands only for the unremarkable proposition" that a determination of 

competence to stand trial is not sufficient to waive the right to counsel; "the waiver must also be intelligent and 

voluntary before it can be accepted." Ante, at 401-402. But the majority's attempt to transform a case about the 

competency to waive counsel into a case about the voluntariness of a waiver needlessly complicates this area of the 

law. Perhaps competence to waive rights is incorporated into a voluntariness inquiry, but there is no necessary link 

between the two concepts. 
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The majority asserts that "the competence that is required of a defendant seeking to waive his right to counsel 

is the competence to waive the right, not the competence to represent himself." Ante, at 399. But this assertion is 

simply incorrect. The majority's attempt to extricate the competence to waive the right to counsel from the 

competence to represent oneself is unavailing, because the former decision necessarily entails the latter. It 

is obvious that a defendant who waives counsel must represent himself. Even Moran, who pleaded guilty, 

was required to defend himself during the penalty phase of the proceedings. And a defendant who is utterly 

incapable of conducting his own defense cannot be considered "competent" to make such a decision, any 

more than a person who chooses to leap out of a window in the belief that he can fly can be considered 

"competent" to make such a choice. 

The record in this case gives rise to grave doubts regarding respondent Moran's ability to discharge counsel 

and represent himself. Just a few months after he attempted to commit suicide, Moran essentially volunteered 

himself for execution: He sought to waive the right to counsel, to plead guilty to capital murder, and to 

prevent 

417 the presentation of any mitigating evidence on his behalf. The psychiatrists' *417 reports supplied one 

explanation for Moran's self-destructive behavior: his deep depression. And Moran's own testimony 

suggested another: the fact that he was being administered simultaneously four different prescription 

medications. It has been recognized that such drugs often possess side effects that may "compromise the 

right of a medicated criminal defendant to receive a fair trial . . . by rendering him unable or unwilling to 

assist counsel." Riggins, 504 U.S., at 142 (KENNEDY, J., concurring). Moran's plea colloquy only augments 

the manifold causes for concern by suggesting that his waivers and his assent to the charges against him 

were not rendered in a truly voluntary and intelligent fashion. Upon this evidence, there can be no doubt 

that the trial judge should have conducted another competency evaluation to determine Moran's capacity to 

waive the right to counsel and represent himself, instead of relying upon the psychiatrists' reports that he 

was able to stand trial with the 

assistance of counsel.5 

 
5 Whether this same evidence implies that Moran's waiver of counsel and guilty pleas were also involuntary remains 

to be seen. Cf. Miller v. Fenton, 474 U.S. 104 (1985) (voluntariness is a mixed question of law and fact entitled to 

independent federal review). 

 

To try, convict, and punish one so helpless to defend himself contravenes fundamental principles of 

fairness and impugns the integrity of our criminal justice system. I cannot condone the decision to accept, 

without further inquiry, the self-destructive "choice" of a person who was so deeply medicated and who 

might well have been severely mentally ill. I dissent. 

418 *418 
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In 1969 petitioner was indicted, with two others, for rape of petitioner's wife. Following severance of 

petitioner's case, he filed a motion for a continuance so that he might be further examined and receive 

psychiatric treatment, attaching thereto the report of a psychiatrist who had examined him at his counsel's 

request and had suggested such treatment. The motion was denied and the case proceeded to trial. 

Petitioner's wife testified, repeating and confirming information concerning petitioner's "strange behavior" 

which was contained in the report and stating that she had changed her mind about not wanting to prosecute 

petitioner because he had tried to kill her on the Sunday prior to trial. On the second day of the trial 

petitioner shot himself in a suicide attempt and was hospitalized, but despite his absence the trial court denied 

a motion for a mistrial on the ground that his absence was voluntary, and the trial continued. The jury 

returned a guilty verdict and petitioner was sentenced to life imprisonment. His motion for a new trial, 

asserting that the trial court had erred in proceeding with the trial when no evidence was produced that his 

absence was voluntary, was denied, the trial court finding again that his absence was voluntary. The Missouri 

Supreme Court affirmed, sustaining that finding and also holding that the trial court's denial of the 

continuance motion was not an abuse of discretion. Subsequently, petitioner's motion to vacate the conviction 

and sentence, alleging, inter alia, that his constitutional rights had been violated by the failure to order a 

pretrial psychiatric examination and by completing the trial in his absence, was denied. The Missouri Court 

of Appeals affirmed, holding that neither the psychiatric report attached to petitioner's motion for a 

continuance nor his wife's testimony raised a reasonable doubt of his fitness to proceed, that petitioner's 

suicide attempt did not create a reasonable doubt of his competence as a matter of law, and that he had failed 

to demonstrate the inadequacy of the procedures 

163 employed for protecting his rights. The court also held that the *163 trial court's finding as to voluntary 

absence was not clearly erroneous. Held: 

1. The Missouri courts failed to accord proper weight to the evidence suggesting petitioner's 

incompetence. When considered together with the information available prior to trial and the 

testimony of petitioner's wife at trial, the information concerning petitioner's suicide attempt created a 

sufficient doubt of his competence to stand trial to require further inquiry. Pp. 178-181. 

2. Whatever the relationship between mental illness and incompetence to stand trial, in this case the 

bearing of the former on the latter was sufficiently likely that, in light of the evidence of petitioner's 

behavior including his suicide attempt, and there being no opportunity without his presence to 

evaluate that bearing in fact, the correct course was to suspend the trial until such an evaluation could 

be made. Pp. 181-182. 

 

 
 

 
 

3. Assuming petitioner's right to be present at the trial was one that could be waived, there was 
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an insufficient inquiry to afford a basis for deciding the issue of waiver. P. 182. 

4. Petitioner's due process rights would not be adequately protected by remanding the case for a 

psychiatric examination to determine whether he was in fact competent to stand trial in 1969, but 

the State is free to retry him, assuming that at the time of such trial he is competent to be tried. P. 

183. 

498 S.W.2d 838, reversed and remanded. 
 

BURGER, C.J., delivered the opinion for a unanimous Court. 
 

Thomas C. Walsh argued the cause for petitioner. With him on the briefs was Charles A. Weiss. 
 

Neil MacFarlane, Assistant Attorney General of Missouri, argued the cause for respondent. With him on 

the brief were John C. Danforth, Attorney General, and David Robards, Assistant Attorney General. 

MR. CHIEF JUSTICE BURGER delivered the opinion of the Court. 
 

We granted certiorari in this case to consider petitioner's claims that he was deprived of due process of law by 

164 the failure of the trial court to order a psychiatric *164 examination with respect to his competence to stand 
trial 

and by the conduct in his absence of a portion of his trial on an indictment charging a capital offense. 

I 

In February 1969 an indictment was returned in the Circuit Court of St. Louis, Mo., charging petitioner and 

two others with the forcible rape of petitioner's wife. Following severance of petitioner's case from those of the 

other defendants and a continuance, on May 27 his counsel filed a motion for a continuance until September, 

in order that petitioner might be examined and receive psychiatric treatment. Treatment had been suggested 

by a psychiatrist who had examined petitioner at his counsel's request and whose report was attached to the 

motion.1 

165 On the same date respondent, through the *165 Assistant Circuit Attorney, filed a document stating that the 

State did not oppose the motion for a psychiatric examination. Apparently no action was taken on the 

motion, and petitioner's case was continued until June 23, at which time his counsel objected to proceeding 

with the trial on the ground that he had understood the case would be continued until September and 

consequently was not prepared. He objected further "for the reason that the defendant is not a person of 

sound mind and should have a further psychiatric examination before the case should be forced to trial." App. 

19. The trial judge noted that the motion for a continuance was not in proper form and that, although 

petitioner's counsel had agreed to file another, he had failed to do so, and he overruled his objections and 

directed that the case proceed to trial. 

1 The motion recites: "Comes now the Defendant, JAMES E. DROPE, and states to the court that he has had a 

psychiatric examination made by Dr. Joseph F. Shuman, M. D., a copy of which report is attached hereto. 

"Defendant moves the court to continue his case until September, 1969 in order that he might receive an 

Examination, Evaluation and psychiatric treatment, as suggested by Dr. Shuman, at the Malcomb Bliss Hospital in 

the City of St. Louis, Missouri." App. 7. 

The report, in the form of a letter to petitioner's attorney, states that the psychiatrist examined petitioner on February 

20, 1969. In a section entitled "Past Medical History" it describes petitioner as "markedly agitated and upset," 

noting that he "appeared to be cooperative in this examination, but he had difficulty in participating well." The 

report continues: "The patient had a difficult time relating. He was markedly circumstantial and irrelevant in his 

speech. .............................................................................................................................................................................. There was 

no sign as to the presence of any delusions, illusions, hallucinations, obsessions, ideas of reference, compulsions or 

phobias at this time. 
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"In a simple IQ exam Mr. Drope was able to achieve a score in the low normal range ....... Mr. Drope was well oriented 

in all spheres. With much difficulty he was able to Page 165 explain a few abstractions ........ He was able, without 

trouble, to answer questions testing judgment. He had much difficulty even doing the simple counting and 

calculation problems." The report then recounts the details of a conversation between the psychiatrist and 

petitioner's wife. The latter admitted that she had left petitioner on a number of occasions because of his sexual 

perversions and described the "strange behavior" of petitioner, including falling down flights of stairs, as an attempt 

to gain sympathy from her. In a section entitled "Impression," the report states that petitioner had "always led a 

marginal existence," that he had a "history of anti-social conduct," but that there were no "strong sings of psychosis 

at this time." It concludes that 

petitioner "certainly needs the aid of a psychiatrist," and that he "is a very neurotic individual who is also depressed and 

perhaps he is depressed for most of the time," and it offers as diagnoses: "(1) Sociopathic personality disorder, sexual 

perversion. (2) Borderline mental deficiency. (3) Chronic Anxiety reaction with depression." Id., at 11-12. 

 
On June 24 a jury was empaneled, and the prosecution called petitioner's wife as its first witness. She testified 

that petitioner participated with four of his acquaintances in forcibly raping her and subjecting her to other 

166 bizarre abuse and indignities, but that she had resumed living *166 with him after the incident on the advice of 

petitioner's psychiatrist and so that their children would be taken care of. On cross-examination, she testified 

that she had told petitioner's attorney of her belief that her husband was sick and needed psychiatric care and 

that for these reasons she had signed a statement disavowing a desire to prosecute. She related that on several 

occasions when petitioner did not "get his way or [was] worried about something," he would roll down the 

stairs. She could explain such behavior only by relating "what they told him many times at City Hospital, that 

is something he does upon himself [ sic]." Id., at 47. However, she also stated that she was not convinced 

petitioner was sick after talking to his psychiatrist, and that she had changed her mind about not wanting to 

prosecute petitioner because, as she testified, he had "tried to choke me, tried to kill me" on the Sunday 

evening prior to trial. Id., at 52. 

The prosecution called three more witnesses, but did not conclude its case, before adjournment on June 24. 

The following morning, petitioner did not appear. When the trial judge directed counsel to proceed, 

petitioner's attorney moved for a mistrial "in view of the fact that the defendant, I am informed, shot himself 

this morning." App. 63. The trial judge denied the motion, stating that he had already decided the matter 

would proceed for trial, and when petitioner's counsel complained of the difficulty of proceeding without a 

client, the trial judge replied that the difficulty was brought about by petitioner, who was on bond and had a 

responsibility to be present. The prosecution then called four more witnesses and, after producing proof of a 

prior conviction,2 

167 rested its case. Petitioner's "Motion for Verdict of Acquittal," including *167 in effect a renewal of the motion 

for a mistrial, was denied, and his counsel stated that he had "no evidence to produce at this time under the 

circumstances." Id., at 64. The jury returned a verdict of guilty, and on July 21, 1969, petitioner, who had 

been in the hospital for three weeks recovering from a bullet wound in the abdomen, appeared, and the trial 

court fixed the penalty at life imprisonment. 

2 Petitioner was tried as a second offender under Mo. Rev. Stat. § 556.280 (1969), having been convicted in 1958 of 

second-degree burglary and "stealing." 

 

Petitioner filed a motion for a new trial, the burden of which was that the trial court had erred in proceeding 

with the trial when no evidence had been produced that his absence from the trial was voluntary. A hearing 

was held before the judge who had presided at trial. Petitioner testified that on June 25 he had gone to his 

brother's house and that he remembered nothing concerning the shooting except that he felt a burning pain 

in his stomach and later woke up in the hospital. He testified he did not remember talking to anyone at the 

hospital. 

The State presented evidence that upon admission to the hospital petitioner stated that he had shot himself 
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because of "`some problem with the law,'" id., at 90, and that he had told a policeman he had shot himself 
because "he was supposed to go to court for rape, and he didn't do it; he rather be [ sic] dead than to go to trial 
for something he didn't do." Id., at 97. The trial judge denied the motion. Stating that on the morning of 
petitioner's failure to appear he had received information on the telephone which was checked with the hospital, 
the judge concluded that petitioner had the burden of showing that his absence was not voluntary and found on 
the basis of the evidence that his absence "`was due to his own voluntary act in shooting himself; done for the 
very purpose of avoiding trial.'" Id., at 103. 

The Missouri Supreme Court affirmed, accepting the trial court's finding, in ruling on petitioner's motion for a 

168 *168 new trial, that his absence was voluntary,3 and holding that there was "no logical basis" for positing a 

different rule with respect to waiver of the right to be present in capital cases4 than that which applies in 

felony cases generally. 462 S.W.2d 677, 683-684. The Missouri Supreme Court also held that the denial of 

petitioner's motion for a continuance of the trial in order to procure further psychiatric evaluation was not an 

abuse of discretion, noting that petitioner did not contend that he lacked the mental capacity to proceed with 

the trial. 

3 As to the situation at trial, the Missouri Supreme Court stated: "We disagree with defendant's contention that there is 

`no evidence upon the record' that he voluntarily absented himself. The court made such a determination before 

proceeding with the trial, although the basis for that determination is not fully disclosed. However, when defendant 

is free on bond, and he does not appear at the appointed time, it is presumed that the absence is voluntary until 

established otherwise." 462 S.W.2d 677, 681 (1971). 

4 At the time of petitioner's trial, rape was punishable by death under Mo. Rev. Stat. § 559.260 (1969), and 

respondent had not waived the death penalty. 

 

In April 1971 petitioner filed a motion to vacate the judgment of conviction and sentence in the court where 

sentence had been imposed, pursuant to Missouri Supreme Court Rule 27.26.5 He alleged that his rights under 

169 Mo. Rev. Stat. § 552.020(2) (1969)6 and his *169 constitutional rights had been violated by the failure to order 

a psychiatric examination prior to trial and by conducting the trial to conclusion in his absence. Petitioner 

also asserted that he had been denied the effective assistance of counsel, a claim which is not before us. 

5 A petition for a writ of habeas corpus previously filed in the United States District Court for the Eastern District of 

Missouri had been dismissed without prejudice on April 1, 1971, for failure to exhaust available state remedies. See 

28 

U.S.C. § 2254 (b), (c). 

 
6 Subdivision 2 of § 552.020 provides in pertinent part: "Whenever any judge or magistrate has reasonable cause to 

believe that the accused has a mental disease or defect excluding fitness to proceed he shall, upon his own motion 

or upon motion filed by the state or by or on behalf of the accused, by order of record, appoint one or more private 

physicians to make a psychiatric examination of the accused or shall direct the superintendent of a facility of the 

division of mental diseases to have the accused so examined by one or more physicians Page 169 whom the 

superintendent shall designate." Subdivision 3 delineates the requirements for reports of psychiatric examinations, 

and subdivision 6 requires the court to hold a hearing if the opinion relative to fitness to proceed which is required 

to be included in the report is contested. 

 

In July 1971 a hearing was held on the motion; petitioner called two psychiatrists as witnesses. The 

psychiatrist who had examined petitioner prior to his trial testified that in his opinion there was reasonable 

cause to believe that a person who attempted to commit suicide in the midst of a trial might not be mentally 

competent to understand the proceedings against him. Another psychiatrist, whose duties included the 

examination of accused persons under Mo. Rev. Stat. c. 552, testified that in his opinion a man who was 

charged with raping his wife and attempted suicide during his trial was in need of a psychiatric evaluation to 

find out his mental condition, and that there should be an evaluation to determine whether the person was 

competent to assist in his
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own defense and whether he was "malingering or did it intentionally or if it was due to a true psychiatric 

disorder." App. 156. The same psychiatrist stated that he had examined petitioner at City Hospital in 1965 

and had found that he had psychiatric problems and was in need of care. Petitioner took the stand, repeating 

his previous testimony with respect to the shooting. 

In June 1972 the sentencing judge denied petitioner's Rule 27.26 motion, and the Missouri Court of Appeals 

affirmed. The Court of Appeals concluded that the provisions for psychiatric examinations and hearings under 

170 Mo. Rev. Stat. § 552.020 (1969) comported with the requirements *170 of Pate v. Robinson, 383 U.S. 375 

(1966), and that the test of incompetence to stand trial was that stated in Dusky v. United States, 362 U.S. 402 

(1960).7 It reasoned that it was necessary to examine the indicia of petitioner's incompetence "at three 

different times — before the trial, during the trial after the suicide attempt, and at the time of the motion for 

new trial." 498 S.W.2d 838, 842. 

7 "[T]he `test must be whether he has sufficient present ability to consult with his lawyer with a reasonable 

degree of rational understanding — and whether he has a rational as well as factual understanding of the 

proceedings against him.'" See also Mo. Rev. Stat. § 552.020(1) (1969). 

 

As to the situation before trial, the court held that the psychiatric report attached to petitioner's motion for a 

continuance did not raise a reasonable doubt of his fitness to proceed. Turning to the second time period, 

"during the trial after the suicide attempt," the court held that Pate v. Robinson, supra, which involved a 

competence hearing rather than a competence examination followed by a hearing, did not require that the 

examination and hearing be held during the trial rather than immediately thereafter. With regard to the 

period after trial, and accepting petitioner's contention that his was a "bona fide attempt at suicide," the 

court was of the view that the legal significance of the attempt under Robinson should be evaluated without 

resort to the psychiatric testimony presented at the Rule 27.26 hearing, which was not before the trial 

judge. It held that petitioner's suicide attempt did not create a reasonable doubt of his competence as a 

matter of law, that petitioner had failed to demonstrate the inadequacy of the procedures employed for 

protecting his rights, and 

171 that the finding of the trial court was not clearly erroneous.8 *171 

 
8 Under Missouri Supreme Court Rule 27.26(f) (1969), the "prisoner has the burden of establishing his grounds for 

relief by a Page 171 preponderance of the evidence." Appellate review is limited under Rule 27.26(j) "to a 

determination of whether the findings, conclusions and judgment of the trial court are clearly erroneous." 

 

Finally, the Missouri Court of Appeals rejected petitioner's claim that he was deprived of due process of law 

by the conduct of a portion of his trial in his absence; it noted that the State Supreme Court had upheld a 

finding of voluntary absence on petitioner's direct appeal and concluded that the psychiatrists' testimony at the 

Rule 27.26 hearing did not meet the burden of proof placed on petitioner. "Again we cannot hold the trial 

court's finding to be clearly erroneous." 498 S.W.2d, at 843. We granted certiorari, and we now reverse. 

II 

It has long been accepted that a person whose mental condition is such that he lacks the capacity to 

understand the nature and object of the proceedings against him, to consult with counsel, and to assist in 

preparing his defense may not be subjected to a trial. Thus, Blackstone wrote that one who became "mad" 

after the 

commission of an offense should not be arraigned for it "because he is not able to plead to it with that advice 

and caution that he ought." Similarly, if he became "mad" after pleading, he should not be tried, "for how can 

he make his defense?" 4 W. Blackstone, Commentaries *24. See Youtsey v. United States, 97 F. 937, 940-946 

(CA6 1899). Some have viewed the common-law prohibition "as a by-product of the ban against trials in 

absentia; the mentally incompetent defendant, though physically present in the courtroom, is in reality 

afforded
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no opportunity to defend himself." Foote, A Comment on Pre-Trial Commitment of Criminal Defendants, 108 

U. Pa. L. Rev. 832, 834 (1960). See Thomas v. Cunningham, 313 F.2d 934, 938 (CA4 1963). For our purposes, 

172 it suffices *172 to note that the prohibition is fundamental to an adversary system of justice. See generally 

Note, Incompetency to Stand Trial, 81 Harv. L. Rev. 455, 457-459 (1967). Accordingly, as to federal cases, we 

have approved a test of incompetence which seeks to ascertain whether a criminal defendant "`has sufficient 

presen ability to consult with his lawyer with a reasonable degree of rational understanding — and whether 

he has a 

rational as well as factual understanding of the proceedings against him.'" Dusky v. United States, 362 U.S., at 

402. 
 

In Pate v. Robinson, 383 U.S. 375 (1966), we held that the failure to observe procedures adequate to protect a 

defendant's right not to be tried or convicted while incompetent to stand trial deprives him of his due process 

right to a fair trial. Although in Robinson we noted that Illinois "jealously guard[ed] this right," id., at 385, 

we held that the failure of the state courts to invoke the statutory procedures deprived Robinson of the 

inquiry into the issue of his competence to stand trial to which, on the facts of the case, we concluded he was 

constitutionally entitled. The Court did not hold that the procedure prescribed by Ill. Rev. Stat., c. 38, § 104-2 

(1963), was constitutionally mandated, although central to its discussion was the conclusion that the statutory 

procedure, if followed, was constitutionally adequate. See, e.g., United States v. Knohl, 379 F.2d 427, 434-435 

(CA2), cert. denied, 389 U.S. 973 (1967); United States ex rel. Evans v. LaVallee, 446 F.2d 782, 785-786 (CA2 

1971), cert. denied, 404 U.S. 1020 (1972). Nor did the Court prescribe a general standard with respect to the 

173 nature or quantum of evidence necessary to require resort to an adequate procedure.9 Rather, it noted that 

*173 under the Illinois statute a hearing was required where the evidence raised a "` bona fide doubt'" as to a 

defendant's competence, and the Court concluded "that the evidence introduced on Robinson's behalf entitled 

him to a hearing on this issue." 383 U.S., at 385. See United States v. Marshall, 458 F.2d 446, 450 (CA2 1972). 

9 In discussing the evidence adduced at Robinson's trial, the Court did, however, indicate that a history of 

irrational behavior is a relevant Page 173 factor which, on the record before it, was sufficient to require further 

inquiry 

notwithstanding Robinson's demeanor at trial and the stipulated opinion of a psychiatrist that Robinson knew the 

nature of the charges against him and could cooperate with counsel when the psychiatrist examined him two or 

three months before. See infra, at 180-181. 

As was true of Illinois in Robinson, Missouri's statutory scheme "jealously guards" a defendant's right to a fair 

trial. Missouri Rev. Stat. § 552.020(1) (1969) provides: "No person who as a result of mental disease or defect 

lacks capacity to understand the proceedings against him or to assist in his own defense shall be tried, 

convicted or sentenced for the commission of an offense so long as the incapacity endures." Section 

552.020(2), see n. 6, provides that a judge or magistrate shall, "upon his own motion or upon motion filed by 

the state or by or on behalf of the accused," order a psychiatric examination whenever he "has reasonable 

cause to believe that the accused has a mental disease or defect excluding fitness to proceed." Section 

552.020(3) prescribes the contents of a report of the psychiatric examination, and § 552.030 (6) requires the 

court to hold a hearing if the opinion relative to fitness to proceed which is required to be included in the 

report is contested. In addition, the trial court may conduct a hearing on its won motion. Such a procedure is, 

on its face, constitutionally adequate to protect a defendant's right not to be tried while legally incompetent. 

Our task is to 

174 determine whether the proceedings in this case were consistent with petitioner's right to a fair trial. *174 

 

At the outset we are met by respondent's argument that the Court is bound by "limitations placed on 

proceedings under" Missouri Supreme Court Rule 27.26. Brief for Respondent 23. Specifically, respondent 

notes that under Rule 27.26(f) petitioner had "the burden of establishing his grounds for relief by a 

preponderance of the evidence," and that the appellate-review function of the Missouri Court of Appeals was 
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inquiry 

in light of what was then known 

 
 

limited by Rule 27.26(j) "to a determination of whether the findings, conclusions and judgment of the trial 

court [were] clearly erroneous." It urges that the Rule was "designed . . . to provide a valuable post-

conviction remedy and not to provide another direct appeal . . .," and expresses concern that "the state-federal 

relationship 

. . . remain in proper balance." Brief for Respondent 22. 
 

We share respondent's concern for this necessary balance, and we do not question the State's power, in post- 

conviction proceedings, to reallocate the respective burdens of the individual and the State and to delimit the 

scope of state appellate review. Cf. Hawk v. Olson, 326 U.S. 271, 279 (1945); Conner v. Wingo, 429 F.2d 630, 

637-639 (CA6 1970). At the same time we note that while proceedings under the Rule "ordinarily cannot be 

used as a substitute for direct appeal involving mere trial errors or as a substitute for a second appeal," 

nevertheless "trial errors affecting constitutional rights may be raised even though the error could have 

been raised on appeal." Mo. Sup.Ct. Rule 27.26(b)(3). 

In the present case there is no dispute as to the evidence possibly relevant to petitioner's mental condition 

that was before the trial court prior to trial    d thereafter. Rather, the dispute concerns the inferences that 

were to be 

drawn from the undisputed evidence and whether, , the failure to make furthe 

175   into petitioner's competence to *175 stand trial, denied him a fair trial. In such circumstances we 

believe it is "incumbent upon us to analyze the facts in order that the appropriate enforcement of the federal 

right may be assured." Norris v. Alabama, 294 U.S. 587, 590 (1935).10 "When the corrective process is 

provided by the state but error, in relation to the federal question of constitutional violation, creeps into the 

record, we have the responsibility to review the state proceedings." Hawk v. Olson, supra, at 276. 

10 "But `issue of fact' is a coat of many colors. It does not cover a conclusion drawn from uncontroverted happenings, 

when that conclusion incorporates standards of conduct or criteria for judgment which in themselves are decisive of 

constitutional rights. Such standards and criteria, measured against the requirements drawn from constitutional 

provisions, and their proper applications, are issues for this Court's adjudication ...... Especially in cases arising under 

the Due Process Clause is it important to distinguish between issues of fact that are here foreclosed and issues which, 

though cast in the form of determinations of fact, are the very issues to review which this Court sits." Watts v. Indiana, 

338 U.S. 49, 51 (1949) (opinion of Frankfurter, J.). See also Culombe v. Connecticut, 367 U.S. 568, 605 (1961) (opinion 

of Frankfurter, J.). 

III 

The sentencing judge and the Missouri Court of Appeals concluded that the psychiatric evaluation of 

petitioner attached to his pretrial motion for a continuance did not contain sufficient indicia of incompetence 

to stand trial to require further inquiry. Both courts mentioned aspects of the report suggesting competence, 

such as the impressions that petitioner did not have "any delusions, illusions, hallucinations . . .," was "well 

oriented in all spheres," and "was able, without trouble, to answer questions testing judgment," but neither 

court mentioned the contrary data. The report also showed that petitioner, although cooperative in the 

examination, "had 

176 difficulty in participating well," "had a difficult *176 time relating," and that he "was markedly circumstantial 

and irrelevant in his speech." In addition, neither court felt that petitioner's episodic irrational acts described 

in the report or the psychiatrist's diagnoses of "[b]orderline mental deficiency" and "[c]hronic [a]nxiety 

reaction with depression" created a sufficient doubt of competence to require further inquiry.11
 

11 See n. 1, supra. The Court of Appeals determined that the other diagnosis offered, "[s]ociopathic personality disorder, 

sexual perversion," was excluded as a "mental disease or defect" under Missouri law. See Mo. Rev. Stat. § 552.010 

(1969). 
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It does not appear that the examining psychiatrist was asked to address himself to medical facts bearing 

specifically on the issue of petitioner's competence to stand trial, as distinguished from his mental and 

emotional condition generally. Thus, it is not surprising that before this Court the dispute centers on the 

inferences that could or should properly have been drawn from the report. Even where the issue is in focus 

we have recognized "the uncertainty of diagnosis in this field and the tentativeness of professional judgment." 

Greenwood v. United States, 350 U.S. 366, 375 (1956). Here the inquiry is rendered more difficult by the fact 

that a defendant's mental condition may be relevant to more than one legal issue, each governed by distinct 

rules reflecting quite different policies. See Jackson v. Indiana, 406 U.S. 715, 739 (1972); Pate v. Robinson, 383 

U.S., at 388-389 (Harlan, J., dissenting); Weihofen, The Definition of Mental Illness, 21 Ohio St. L. J. 1 

(1960). 

Like the report itself, the motion for a continuance did not clearly suggest that petitioner's competence to 

stand trial was the question sought to be resolved. While we have expressed doubt that the right to further 

inquiry upon the question can be waived, see Pate v. Robinson, 383 U.S., at 384, it is nevertheless true that 

judges must 

177 *177 depend to some extent on counsel to bring issues into focus. Petitioner's somewhat inartfully drawn 

motion for a continuance probably fell short of appropriate assistance to the trial court in that regard. 

However, we are constrained to disagree with the sentencing judge that counsel's pretrial contention that "the 

defendant is not a person of sound mind and should have a further psychiatric examination before the case 

should be forced to trial," did not raise the issue of petitioner's competence to stand trial.12 This statement 

also may have tended to blur the aspect of petitioner's mental condition which would bear on his criminal 

responsibility and that which would bear on his competence to stand trial. However, at that stage, and with 

the obvious advantages of hindsight, it seems to us that it would have been, at the very least, the better 

practice to order an immediate 

178 examination under Mo. Rev. Code § 552.020(2) (1969).13 It *178  is unnecessary for us to decide whether 

such examination was constitutionally required on the basis of what was then known to the trial court since 

in our view the question was settled by later events. 

12 In a colloquy with the trial judge, petitioner's counsel noted that the examination and evaluation "could be done 

during the summer months and be ready for trial or else the examination would eliminate trial by September." App. 17. 

(Emphasis added.) 

13 The sentencing judge observed that "motions for psychiatric examinations have often been made merely for 

the purpose of delay," and "estimated that almost seventy-five percent of those sent for psychiatric 

examinations are returned mentally competent." App. 202. Although we do not, of course, suggest that courts 

must accept without 

 
 

Pate v. Robinson, 383 U.S. 375, 391 (1966) (Harlan, J., dissenting), is unquestionably a factor which should be 

considered. Moreover, resolution of the issue of competence to stand trial at an early date best serves both the 

interests of fairness, see Peyton v. Rowe, 391 U.S. 54, 62 (1968), and of sound judicial administration. See Panel on 

Recognizing and Determining Mental Competency to Stand Trial — Insanity as a Defense, in Institutes on 

Sentencing. 37 F.R.D. 111, 155, 161 (1964). Realization of those facts may have prompted the practice, noted by the 

sentencing Page 178 court, "of the Circuit Attorney at the time to consent in all cases to a psychiatric examination 

whether with or without merit and without looking into the matter further." App. 206. 

IV 

Turning to the situation at petitioner's trial, the state courts viewed the evidence as failing to show that 

during trial petitioner had acted in a manner that would cause the trial court to doubt his competence. The 

367 F.2d 559, 561 (CA2 1966), an expressed doubt in that regard by one with "the closest contact with the defendant," 

question a lawyer's representations concerning the competence of his client, see United States ex rel. Rizzi v. Follette, 
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testimony of petitioner's wife, some of which repeated and confirmed information contained in the psychiatric 

evaluation 

 

 

 

attached to petitioner's motion for a continuance, was given little weight.14 Finally, the sentencing judge, 

relying on his finding on petitioner's motion for a new trial and although stating "that it does not take a 

psychiatrist to know that such a man has a problem and indicates poor judgment," App. 203, concluded that the 

179 "fact that Mr. Drope shot himself to avoid trial suggests very *179 strongly an awareness of what was going 

on." Id., at 208. The Missouri Court of Appeals, accepting arguendo petitioner's contention that his was "a 

bona fide attempt at suicide," refused to conclude "that as a matter of law an attempt at suicide creates a 

reasonable doubt as to the movant's competency to stand trial." Id., at 222. 

14 See n. 1, supra. The sentencing court noted: "She did testify in answer to the question `And at that time didn't you 

tell me that you felt your husband was sick and needed psychiatric care?' The answer ̀ Yes.' There was also some 

evidence of disputes and trouble accompanied by some physical force between husband and wife but not to the extent 

to indicate inability to understand the proceedings. There was no recitation of facts upon which a layman could base 

the opinion that the defendant was insane except the testimony perhaps that he rolled down the steps but this 

occurred only two or three times over a period of eight or nine or ten years." App. 201. The Court of Appeals dealt 

with her testimony only insofar as it repeated information in the psychiatric evaluation. It concluded that her feelings 

that petitioner had mental problems "bore on his sexual perversions — not his competency," and that the stairs 

episodes "demonstrate[d] pique more than anything." 498 S.W.2d, at 842. 

Notwithstanding the difficulty of making evaluations of the kind required in these circumstances, we conclude 

that the record reveals a failure to give proper weight to the information suggesting incompetence which 

came 

to light  during 
trial. 

 this is particularly so when viewed in the context of the events surrounding 
petitioner's 

suicide attempt and against the background of the pretrial showing. Although a defendant's demeanor 

during trial may be such as to obviate "the need for extensive reliance on psychiatric prediction concerning 

his capabilities," Note, 81 Harv.L.Rev., at 469, we concluded in Pate v. Robinson, 383 U.S., at 385-386, that 

"this reasoning offers no justification for ignoring the uncontradicted testimony of . . . [a] history of 

pronounced irrational behavior." We do not mean to suggest that the indicia of such behavior in this case 

approximated those in Robinson, but we believe the Missouri courts failed to consider and give proper weight 

to the record evidence. Too little weight was given to the testimony of petitioner's wife that on the Sunday 

prior to trial he 

tried to choke her to death. For a man whose fate depended in large measure on the indulgence of his wife, who 

had hesitated about pressing the prosecution, this hardly could be regarded as rational conduct.15 Moreover, in 

180 considering the indicia of petitioner's *180 incompetence separately, the state courts gave insufficient 

attention to the aggregate of those indicia in applying the objective standard of Mo. Rev. Stat. § 552.020(2). 

We need not address the Court of Appeals' conclusion that an attempt to commit suicide does not create a 

reasonable doubt of competence to stand trial as a matter of law. As was true of the psychiatric evaluation, 

petitioner's attempt to commit suicide "did not stand alone." Moore v. United States, 464 F.2d 663, 666 (CA9 

1972). We conclude that when considered together with the information available prior to trial and the 

testimony of petitioner's wife at trial, the information concerning petitioner's suicide attempt created a 

sufficient doubt of his competence to stand trial to require further inquiry on the question. 

15 It appears that under Mo. Rev. Stat. § 546.260 (1969) petitioner's wife could not be compelled to testify against him. 

See State v. Dunbar, 360 Mo. 788, 230 S.W.2d 845 (1950). Similarly, neither court mentioned Mrs. Drope's testimony 

concerning petitioner's consultations at City Hospital. At the Rule 27.26 hearing, it will be recalled, a psychiatrist 

testified that he had examined petitioner Page 180 at City Hospital in 1965 and had determined that he was in need of 

psychiatric care. 
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The import of our decision in Pate v. Robinson is that evidence of a defendant's irrational behavior, his 

demeanor at trial, and any prior medical opinion on competence to stand trial are all relevant in determining 

whether further inquiry is required, but that even one of these factors standing alone may, in some 

circumstances, be sufficient. There are, of course, no fixed or immutable signs which invariably indicate the 

need for further inquiry to determine fitness to proceed; the question is often a difficult one in which a wide 

range of manifestations and subtle nuances are implicated. That they are difficult to evaluate is suggested by 

the varying opinions trained psychiatrists can entertain on the same facts. 

Here, the evidence of irrational behavior prior to trial was weaker than in Robinson, but there was no opinion 

evidence as to petitioner's competence to stand trial. See n. 9, supra. Moreover, Robinson was present 

181 throughout his trial; petitioner was absent for a crucial portion of his *181 trial. Petitioner's absence bears on 

the analysis in two ways: first, it was due to an act which suggests a rather substantial degree of mental 

instability contemporaneous with the trial, see Pate v. Robinson, 383 U.S. at 389 (Harlan, J., dissenting);16 

second, as a result of petitioner's absence the trial judge and defense counsel were no longer able to observe 

him in the 

context of the trial and to gauge from his demeanor whether he was able to cooperate with his attorney and to 

understand the nature and object of the proceedings against him. 

16 We assume, as did the Missouri Court of Appeals, that petitioner's was a "bona fide" suicide attempt, rather than, as 

respondent contends, malingering. In that regard, the hearsay information in the possession of the trial judge when 

he denied the motion for a mistrial suggested an intent on the part of petitioner to kill himself, and a self-inflicted 

wound near vital organs does not suggest malingering. Of course we also recognize that "the empirical relationship 

between mental illness and suicide" or suicide attempts is uncertain and that a suicide attempt need not always 

signal "an inability to perceive reality accurately, to reason logically and to make plans and carry them out in an 

organized 

fashion." Greenberg, Involuntary Psychiatric Commitments to Prevent Suicide, 49 N.Y. U. L. Rev. 227, 234, 236 

(1974). See also Pokorny, Myths about Suicide, in Suicidal Behaviors 64-65 (H. Resnik ed. 1968). 

 

Even when a defendant is competent at the commencement of his trial, a trial court must always be alert to 

circumstances suggesting a change that would render the accused unable to meet the standards of 

competence to stand trial. Whatever the relationship between mental illness and incompetence to stand trial, 

in this case the bearing of the former on the latter was sufficiently likely that, in light of the evidence of 

petitioner's behavior 

including his suicide attempt, and there being no opportunity without his presence to evaluate that bearing in 

fact, the correct course was to suspend the trial until such an evaluation could be made.17 That this might 

have 

182 *182 aborted the trial is a hard reality, but we cannot fail to note that such a result might have been avoided 

by prompt psychiatric examination before trial, when it was sought by petitioner. 

17 In reaching this conclusion we have not relied on the testimony of the psychiatrists at the Rule 27.26 hearing, which 

we agree with Page 182 the Missouri Court of Appeals, is not relevant to the question before us. 

V 

Our resolution of the first issue raised by petitioner makes it unnecessary to decide whether, as he contends, it 

was constitutionally impermissible to conduct the remainder of his trial on a capital offense in his enforced 

absence from a self-inflicted wound. See Diaz v. United States, 223 U.S. 442, 445 (1912). However, even 

assuming the right to be present was one that could be waived, what we have already said makes it clear that 

there was an insufficient inquiry to afford a basis for deciding the issue of waiver. Cf. Westbrook v. Arizona, 384 

U.S. 150 (1966); United States v. Silva, 418 F.2d 328 (CA2 1969). 

The Missouri Court of Appeals concluded that, had further inquiry into petitioner's competence to stand trial 

been constitutionally mandated in this case, it would have been permissible to defer it until the trial had been 
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completed. Such a procedure may have advantages, at least where the defendant is present at the trial and the 

appropriate inquiry is implemented with dispatch. See Note, 81 Harv. L. Rev., at 469; Hansford v. United 

States, 127 U.S.App.D.C. 359, 360, 384 F.2d 311, 312 (1966) (rehearing en banc denied) (statement of 

Leventhal, J.); Jackson v. Indiana, 406 U.S., at 741. However, because of petitioner's absence during a critical 

stage of his trial, neither the judge nor counsel was able to observe him, and the hearing on his motion for a 

new trial, held approximately three months after the trial, was not informed by an inquiry into either his 

183 competence to stand *183 trial or his capacity effectively to waive his right to be present . 
 

The question remains whether petitioner's due process rights would be adequately protected by remanding 

the case now for a psychiatric examination aimed at establishing whether petitioner was in fact competent to 

stand trial in 1969. Given the inherent difficulties of such a nunc pro tunc determination under the most 

favorable 

circumstances, see Pate v. Robinson, 383 U.S., at 386-387; Dusky v. United States, 362 U.S., at 403, we cannot 

conclude that such a procedure would be 
adequate  

here . Cf. Conner v. Wingo, 429 F.2d, at 639-640. The State 

is free to retry petitioner, assuming, of course, 
that  

at the time of such trial he is competent to be tried. 

The judgment is reversed, and the cause is remanded for proceedings not inconsistent with this opinion. 
 

Reversed and remanded. 

 
184 *184 
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Respondent was convicted in 1959 of murdering his common-law wife and given a life sentence. It was 

conceded at trial that he had shot and killed her but counsel claimed that respondent was insane at the time 

of the incident and also not competent to stand trial. It was uncontradicted that respondent had a long 

history of disturbed behavior, had been confined as a psychopathic patient, and had committed acts of 

violence including the killing of his infant son and an attempted suicide. Four defense witnesses testified that 

respondent was insane. The trial court declined rebuttal medical testimony as to respondent's sanity, 

deeming sufficient a stipulation that a doctor would testify that when respondent was examined a few 

months before trial he knew the nature of the charges and could cooperate with his counsel. The trial court's 

rejection of contentions as to respondent's sanity was challenged on appeal as a deprivation of due process of 

law under the Fourteenth Amendment. The State Supreme Court affirmed the conviction on the grounds 

that no hearing on mental capacity to stand trial had been requested and that the evidence was insufficient to 

require the trial court to conduct a sanity hearing sua sponte or to raise a "reasonable doubt" as to 

respondent's sanity at the time of the homicide. This Court denied certiorari. The District Court denied 

respondent's subsequently filed petition for writ of habeas corpus. The Court of Appeals reversed, holding 

that the unduly hurried trial did not provide a fair opportunity for development of facts on the insanity 

issues and remanded the case to the District Court for a limited hearing as to the sanity of respondent at the 

time of the homicide and as to whether he was constitutionally entitled to a hearing upon his competence to 

stand trial. Held: 

1. The evidence raised a sufficient doubt as to respondent's competence to stand trial so that 

respondent was deprived of due process of law under the Fourteenth Amendment by the trial court's 

failure to afford him a hearing on that issue. Pp. 378-386. 

(a) The conviction of a legally incompetent defendant violates due process. Bishop v. United States, 350 

U.S. 961. P. 378. 
 

376 *376 

 
 
(b) The record shows that respondent did not waive the defense of incompetence to stand trial. P. 384. 
 

(c) In view of evidence raising a doubt on the competence issue, the court was required to impanel a jury and 

conduct a sanity hearing and could not rely in lieu thereof on respondent's demeanor at trial or on the stipulated 

medical testimony. Pp. 385-386. 
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2. In view of the difficulty of retrospectively determining the issue of an accused's competence to 

stand trial (particularly where, as here, the time lapse is over six years), a hearing limited to that issue 

will not suffice; respondent must therefore be discharged unless the State gives him a new trial within 

a 

reasonable time. P. 387. 
 

345 F.2d 691, affirmed in part and remanded. 
 

Richard A. Michael, Assistant Attorney General of Illinois, argued the cause for petitioner. With him on 

the brief were William G. Clark, Attorney General, and Philip J. Rock, Assistant Attorney General. 

John C. Tucker argued the cause for respondent. With him on the brief was Albert E. Jenner, Jr. 
 

MR. JUSTICE CLARK delivered the opinion of the Court. 
 

In 1959 respondent Robinson was convicted of the murder of his common-law wife, Flossie May Ward, and 

was sentenced to imprisonment for life. Being an indigent he was defended by court-appointed counsel. It was 

conceded at trial that Robinson shot and killed Flossie May, but his counsel claimed that he was insane at the 

time of the shooting and raised the issue of his incompetence to stand trial. On writ of error to the Supreme 

Court of Illinois it was asserted that the trial court's rejection of these contentions deprived Robinson of due 

process of law under the Fourteenth Amendment. His conviction was affirmed, the court finding that no 

hearing on mental capacity to stand trial had been requested, that the evidence failed to raise sufficient doubt 

as 

377 to his competence to require the trial court to *377 conduct a hearing on its own motion, and further that the 

evidence did not raise a "reasonable doubt" as to his sanity at the time of the offense. 22 Ill.2d 162, 174 N.E.2d 

820 (1961). We denied certiorari. 368 U.S. 995 (1962). Thereupon, Robinson filed this petition for habeas 

corpus, which was denied without a hearing by the United States District Court for the Northern District of 

Illinois. The Court of Appeals reversed, 345 F.2d 691 (1965), on the ground that Robinson was convicted in 

an unduly hurried trial without a fair opportunity to obtain expert psychiatric testimony, and without 

sufficient development of the facts on the issues of Robinson's insanity when he committed the homicide and 

his present incompetence. It remanded the case to the District Court with directions to appoint counsel for 

Robinson; to hold a hearing as to his sanity when he committed the alleged offense; and, if it found him to 

have been insane at that time, to order his release, subject to an examination into his present mental 

condition. The Court of Appeals directed that the District Court should also determine upon the hearing 

whether Robinson was denied due process by the state court's failure to conduct a hearing upon his 

competence to stand trial; and, if it were found his rights had been violated in this respect, that Robinson 

"should be ordered released, but such release may be delayed for a reasonable time . . . to permit the State of 

Illinois to grant Robinson a new trial." 345 F.2d, at 698. We granted certiorari to resolve the difficult 

questions of state-federal relations posed by these rulings. 382 U.S. 890 (1965). We have concluded that 

Robinson was constitutionally entitled to a hearing on the issue of his competence to stand trial. Since we do 

not think there could be a meaningful hearing on that issue at this late date, we direct that the District Court, 

after affording the State another opportunity to put Robinson to trial 

378 on its charges within a reasonable time, order him *378 discharged. Accordingly, we affirm the decision of the 

Court of Appeals in this respect, except insofar as it contemplated a hearing in the District Court on 

Robinson's competence. Our disposition makes it unnecessary to reach the other reasons given by the Court of 

Appeals for reversal.1 

1 Nor do we pass on the contention that Robinson was denied his Sixth Amendment rights by the trial judge's refusal to 

issue summonses for material witnesses. 
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must be adequate 

conviction 

I. 

The State concedes that the of an accused person while he is legally incompetent violates due 

process, Bishop v. United States, 350 U.S. 961 (1956), and that state procedures to protect 

this right. It insists, however, that Robinson intelligently waived this issue by his failure to request a hearing 

on his competence at the trial; and, further, that on the basis of the evidence before the trial judge no duty 

rested upon him to order a hearing sua sponte. A determination of these claims necessitates a detailed 

discussion of the conduct of the trial and the evidence touching upon the question of Robinson's competence 

at that time. 

The uncontradicted testimony of four witnesses2 called by the defense revealed that Robinson had a long 

history of disturbed behavior. His mother testified that when he was between seven and eight years of age 

a brick dropped from a third floor hit Robinson on the head. "He blacked out and the blood run from his 

head like a faucet." Thereafter "he acted a little peculiar." The blow knocked him "cockeyed" and his 

mother took him to a specialist "to correct the crossness of his eyes." He also suffered headaches during his 

childhood, 

379 apparently stemming from the same event. His conduct became *379 noticeably erratic about 1946 or 1947 

when he was visiting his mother on a furlough from the Army. While Robinson was sitting and talking with a 

guest, "he jumped up and run to a bar and kicked a hole in the bar and he run up in the front." His mother 

asked "what on earth was wrong with him and he just stared at [her], and paced the floor with both hands in 

his pockets." On other occasions he appeared in a daze, with a "glare in his eyes," and would not speak or 

respond to questions. In 1951, a few years after his discharge from the service, he "lost his mind and was 

pacing the floor saying something was after him." This incident occurred at the home of his aunt, Helen 

Calhoun. Disturbed by Robinson's conduct, Mrs. Calhoun called his mother about six o'clock in the morning, 

and she "went to see about him." Robinson tried to prevent Mrs. Calhoun from opening the door, saying "that 

someone was going to shoot him or someone was going to come in after him." His mother testified that, after 

gaining 

admittance, "I went to him and hugged him to ask him what was wrong and he went to pushing me back, 

telling me to get back, somebody was going to shoot him, somebody was going to shoot him." Upon being 

questioned as to Robinson's facial expression at the time, the mother stated that he "had that starey look and 

seemed to be just a little foamy at the mouth." A policeman was finally called. He put Robinson, his mother 

and aunt in a cab which drove them to Hines Hospital. On the way Robinson tried to jump from the cab, and 

upon arrival at the hospital he was so violent that he had to be strapped in a wheel chair. He then was taken in 

an ambulance to the County Psychopathic Hospital, from which he was transferred to the Kankakee State 

Hospital. The medical 

records there recited: 

2 These witnesses were Miss Willie Ceola Peterson, Robinson's mother; Mr. William H. Langham, his grandfather; Mrs. 

Helen Calhoun, his aunt; and Mrs. Alice Moore, a family friend. 

 
380 "The reason for admission: The patient was admitted to this hospital on the 5th day of June, 1952, *380 

from the Hines Hospital. Patient began presenting symptoms of mental illness about a year ago at 

which time he came to his mother's house. He requested money and when it was refused, he suddenly 

kicked a hole in her bar. 

. . . . . 
"Was drinking and went to the Psychopathic Hospital. He imagined he heard voices, voices of men and 

women and he also saw things. He saw a little bit of everything. He saw animals, snakes and elephants 

and this lasted for about two days. He went to Hines. They sent him to the Psychopathic Hospital. The 

voices threatened him. He imagined someone was outside with a pistol aimed at him. He was very, very 

scared and he tried to call the police and his aunt then called the police. He thought he was going to be 

harmed. And he says this all seems very foolish to him now. Patient is friendly and tries to cooperate. 
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"He went through an acute toxic episode from which he has some insight. He had been drinking 

heavily. I am wondering possibly he isn't schizophrenic. I think he has recovered from this condition. 

I have seen the wife and she is in a pathetic state. I have no objection to giving him a try." 

After his release from the state hospital Robinson's irrational episodes became more serious. His grandfather 

testified that while Robinson was working with him as a painter's assistant, "all at once, he would come down 

[from the ladder] and walk on out and never say where he is going and whatnot and he would be out two or 

three hours, and at times he would be in a daze and when he comes out, he comes back just as fresh. He just 

381 *381 says he didn't do anything. I noticed that he wasn't at all himself." The grandfather also related that one 

night when Robinson was staying at his house Robinson and his wife had a "ruckus," which caused his wife 

to flee to the grandfather's bedroom. Robinson first tried to kick down the door. He then grabbed all of his 

wife's clothes from their room and threw them out in the yard, intending to set them on fire. Robinson got 

so unruly that the grandfather called the police to lock him up. 

In 1953 Robinson, then separated from his wife, brought their 18-month-old son to Mrs. Calhoun's home and 

asked permission to stay there for a couple of days. She observed that he was highly nervous, prancing about 

and staring wildly. While she was at work the next day Robinson shot and killed his son and attempted 

suicide by shooting himself in the head. It appeared that after Robinson shot his son, he went to a nearby park 

and tried to take his life again by jumping into a lagoon. By his mother's description, he "was wandering 

around" the park, and walked up to a policeman and "asked him for a cigarette." It was stipulated that he 

went to the South Park Station on March 10, 1953, and said that he wanted to confess to a crime. When he 

removed his hat the police saw that he had shot himself in the head. They took him to the hospital for 

treatment of his wound. 

Robinson served almost four years in prison for killing his son, being released in September 1956. A few 

months thereafter he began to live with Flossie May Ward at her home. In the summer of 1957 or 1958 

Robinson "jumped on" his mother's brother-in-law and "beat him up terrible." She went to the police station 

and swore out a warrant for his arrest. She described his abnormalities and told the officers that Robinson 

"seemed to have a disturbed mind." She asked the police "to pick him up so I can have him put away." Later 

382 she went *382 back to see why they had not taken him into custody because of "the way he was fighting 

around in the streets, people were beating him up." She made another complaint a month or so before 

Robinson killed Flossie May Ward. However, no warrant was ever served on him. 

The killing occurred about 10:30 p. m. at a small barbecue house where Flossie May Ward worked. At that 

time there were 10 customers in the restaurant, six of them sitting at the counter. It appears from the record 

that Robinson entered the restaurant with a gun in his hand. As he approached the counter, Flossie May said, 

"Don't start nothing tonight." After staring at her for about a minute, he walked to the rear of the room and, 

with the use of his hand, leaped over the counter. He then rushed back toward the front of the restaurant, past 

two other employees working behind the counter, and fired once or twice at Flossie May. She jumped over 

the counter and ran out the front door with Robinson in pursuit. She was found dead on the sidewalk.3 

Robinson never 

spoke a word during the three-to-four-minute episode. 

3 The Reverend Elmer Clemons was also shot and killed in the fracas. The indictment covering that offense was 

dismissed at the close of the trial in question. 
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Subsequently Robinson went to the apartment of a friend, Mr. Moore, who summoned the police. When three 

officers, two in uniform, arrived, Robinson was standing in the hall approximately half way between the 

elevator and the apartment. Unaware of his identity, the officers walked past him and went to the door of the 

apartment. Mrs. Moore answered the door and told them that Robinson had left a short time earlier. As the 

officers turned around they saw Robinson still standing where they had first observed him. Robinson made no 

383 attempt to avoid being arrested. When asked his address *383 he gave several evasive answers. He also denied 

knowing anything about the killing.4 

 
4 According to the testimony of an arresting officer the following exchange took place: "I asked him what his name was 

and he said, ̀ My name is Ted.' I said, ̀ What is your real name?' And he said, `Theodore Robinson.' Then I asked him 

— I told him he was under arrest and he said, `For what?' I said, `Well, you are supposed to be wanted for killing 

two people on the south side.' I asked him did he know anything about it. He said, `No, I don't know what you are 

talking about.' So then I asked him where he lived and he said, `I don't live no place.' "I said, `What do you mean you 

don't live no place?' He said, `That's what I said.' "So then pretty soon asked him again and he said, `Sometimes I 

stay with my mother.' And I said, ̀ Where does she live?' He said, ̀ Some address on East 44th Street.' "So then we 

took him on to the 27th District and while we were making the arrest slip, asked him again his address and he said 

he lived at 7320 South Parkway. That's about all he said. He didn't know anything about any killing or anything." 

Four defense witnesses expressed the opinion that Robinson was insane.5 In rebuttal the State introduced 

only a stipulation that Dr. William H. Haines, Director of the Behavior Clinic of the Criminal Court of Cook 

County would, if present, testify that in his opinion Robinson knew the nature of the charges against him and 

was able to cooperate with counsel when he examined him two or three months before trial. However, since 

the 

384 stipulation did not include a finding of sanity the prosecutor advised the court that "we should have *384 

Dr. Haines' testimony as to his opinion whether this man is sane or insane. It is possible that the man 

might be insane and know the nature of the charge or be able to cooperate with his counsel. I think it 

should be in evidence, your Honor, that Dr. Haines' opinion is that this defendant was sane when he was 

examined." However, the court told the prosecutor, "You have enough in the record now. I don't think 

you need Dr. Haines." In his summation defense counsel emphasized "our defense is clear It is as to 

the sanity of the 

defendant at the time of the crime and also as to the present time." The court, after closing argument by the 

defense, found Robinson guilty and sentenced him to prison for his natural life. 

5 His mother stated: "I think he is insane." Mrs. Calhoun testified as follows: "Q. Do you have an opinion as to 

whether or not presently he is sane or insane? "A. He is sick. He is insane. "Q. First of all, do you have an opinion? "A. 

Yes. "Q. What is your opinion as to his present sanity? "A. He is mentally sick." 

II. 
 

The State insists that Robinson deliberately waived the defense of his competence to stand trial by failing 
to 

demand a sanity hearing as provided by Illinois law. But it is contradictory to argue that a defendant may 
be 

incompetent, and yet knowingly or intelligently "waive" his right to have the court determine his capacity 
to 

stand trial. See Taylor v. United States, 282 F.2d 16, 23 (C.A. 8th Cir. 1960). In any event, the record shows 

that counsel throughout the proceedings insisted that Robinson's present sanity was very much in issue. 
He 

made a point to elicit Mrs. Robinson's opinion of Robinson's "present sanity." And in his argument to the 

judge, he asserted that Robinson "should be found not guilty and presently insane on the basis of the 

testimony that we have heard." Moreover, the prosecutor himself suggested at trial that "we should have Dr. 

Haines' testimony as to his opinion whether this man is sane or insane." With this record we cannot say that 

Robinson waived the 
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must 

385 defense of incompetence to stand trial.6 *385 

 

6 Although defense counsel phrased his questions and argument in terms of Robinson's present insanity, we interpret his 

language as necessarily placing in issue the question of Robinson's mental competence to stand trial. Counsel was 

simply borrowing the terminology of the relevant Illinois statutes and decisions. The state law in effect at the time 

of Robinson's trial differentiated between lack of criminal responsibility and competence to stand trial, but used 

"insanity" to describe both concepts. Ill. Rev. Stat., c. 38, §§ 592, 593 (1963). The judges likewise phrased their 

decisions only in terms of sanity and insanity. See, e. g., People v. Baker, 26 Ill.2d 484, 187 N.E.2d 227 (1962). The 

statutory provisions and terminology in this field have now been clarified by the enactment of an article dealing 

with the "competency of accused." Ill. Rev. Stat., c. 38, §§ 104-1 to 104-3 (1963), as amended by the Code of Criminal 

Procedure of 1963. Even if counsel may also have meant to refer to the statutory provisions dealing with 

commitment for present insanity, Ill. Rev. Stat., c. 38, § 592 (1963), this fact would not affect the determination that 

counsel's words raised a question as to competence that the trial judge should have considered. 

 

We believe that the evidence introduced on Robinson's behalf entitled him to a hearing on this issue. 

The court's failure to make such inquiry thus deprived Robinson of his constitutional right to a fair 

trial.7 See Thomas v. Cunningham, 313 F.2d 934 (C.A. 4th Cir. 1963). Illinois jealously guards this right. 

Where the 

evidence raises a " bona fide doubt" as to a defendant's competence to stand trial, the judge on his own motion 

 impanel a jury and conduct a sanity hearing pursuant to Ill. Rev. Stat., c. 38, § 104-2 (1963). People v. 

Shrake, 25 Ill.2d 141, 182 N.E.2d 754 (1962). The Supreme Court of Illinois held that the evidence here wa 

not sufficient to require a hearing in light of the mental alertness and understanding displayed in Robinson's 

"colloquies" with the trial judge. 22 Ill.2d, at 168, 174 N.E.2d, at 823. But this reasoning offers no 

justification 

386 for ignoring the uncontradicted testimony *386 of Robinson's history of pronounced irrational behavior. While 

Robinson's demeanor at trial might be relevant to the ultimate decision as to his sanity, it cannot be relied 

upon to dispense with a hearing on that very issue. Cf. Bishop v. United States, 350 U.S. 961 (1956), reversing 

96 U.S.App.D.C. 117, 120, 223 F.2d 582, 585 (1955). Likewise, the stipulation of Dr. Haines' testimony was 

some evidence of Robinson's ability to assist in his defense. But, as the state prosecutor seemingly admitted, on 

the facts presented to the trial court it could not properly have been deemed dispositive on the issue of 

Robinson's competence.8 

7 Moreover, as the Court of Appeals stressed, the trial judge did not give Robinson an opportunity to introduce 

expert testimony on the question of his sanity. The judge denied counsel's request for a continuance of several hours 

in order to secure the appearance of a psychiatrist from the Illinois Psychiatric Institute. 

8 As defense counsel insisted in his closing argument: "In this case, which is a very serious case, the defendant has been 

able to cooperate with counsel with some reservations. . . . However, I do not feel that this present . . . lucidity bears 

on the issue of his sanity at the time of the crime and his sanity at the present time. I think the words sanity and 

insanity, the words are legal terms. I think that presently Mr. Theodore Robinson is in a lucid interval. I believe 

that from the witness stand you have heard testimony to indicate and prove that Mr. Theodore Robinson is presently 

insane ........................................................................................................................................................................................... " 

III. 

Having determined that Robinson's constitutional rights were abridged by his failure to receive an adequate 

hearing on his competence to stand trial, we direct that the writ of habeas corpus must issue and Robinson be 

discharged, unless the State gives him a new trial within a reasonable time. This disposition accords with the 

procedure adopted in Rogers v. Richmond, 365 U.S. 534 (1961). We there determined that since the state court 

had applied an erroneous standard to judge the admissibility of a confession, the "defendant should have the 

opportunity to have all issues which may be determinative of his guilt tried by a state judge or a state jury 

under appropriate state procedures which conform to the requirements of the Fourteenth Amendment." At 547-

548. 

387 *387 
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The Court appears to hold that a defendant's present incompetence may become sufficiently manifest during a 

trial that it denies him due process for the trial court to fail to conduct a hearing on that question on its own 

initiative. I do not dissent from this very general proposition, and I agree also that such an error is not "waived" 

by failure to raise it and that it may entitle the defendant to a new trial without further proof. Waiver is not an 

apposite concept where we premise a defendant so deranged that he cannot oversee his lawyers. Since our 

It has been pressed upon us that it would be sufficient for the state court to hold a limited hearing as to 
 

Robinson's mental competence at the time he was tried in 1959. If he were found competent, the judgment 

against him would stand. But we have previously emphasized the difficulty of retrospectively determining an 

accused's competence to stand trial. Dusky v. United States, 362 U.S. 402 (1960). The jury would not be able to 

observe the subject of their inquiry, and expert witnesses would have to testify solely from information 

contained in the printed record. That Robinson's hearing would be held six years after the fact aggravates 

these difficulties. This need for concurrent determination distinguishes the present case from Jackson v. 

Denno, 378 U.S. 368 (1964), where we held that on remand the State could discharge its constitutional 

obligation by giving the accused a separate hearing on the voluntariness of his confession. 

If the State elects to retry Robinson, it will of course be open to him to raise the question of his competence o 

stand trial at that time and to request a special hearing thereon. In the event a sufficient doubt exists as to his 

present competence such a hearing must be held. If found competent to stand trial, Robinson would have the 

usual defenses available to an accused. 

The case is remanded to the District Court for action consistent with this opinion. 
 

It is so ordered. 
 

MR. JUSTICE HARLAN, whom MR. JUSTICE BLACK joins, dissenting. 
 

The facts now canvassed by this Court to support its constitutional holding were fully sifted by the Illinois 

Supreme Court. I cannot agree that the state court's unanimous appraisal was erroneous and still less that it 

was 

388 error of constitutional proportions. *388 
 

further premise is that the trial judge should and could have avoided the error, a new trial seems not too 

drastic an exaction in view of the proof problems arising after a significant lapse of time.1 However, I do not 

believe the facts known to the trial judge in this case suggested Robinson's incompetence at time of trial with 

anything like the force necessary to make out a violation of due process in the failure to pursue the question. 

1 The constitutional violation alleged is the failure to make an inquiry. In the more usual case, the simple claim that 

a defendant was convicted while incompetent during the trial, there is of course no proof of a constitutional 

violation until that incompetence is established in appropriate proceedings. 

Before turning to the facts, it is pertinent to consider the quality of the incompetence they are supposed to 

indicate. In federal courts — and I assume no more is asked of state courts — the test of incompetence that 

warrants postponing the trial is reasonably well settled. In language this Court adopted on the one occasion it 

faced the issue, "the `test must be whether . . . [the defendant] has sufficient present ability to consult with 

his lawyer with a reasonable degree of rational understanding — and whether he has a rational as well as 

factual understanding of the proceedings against him.'" Dusky v. United States, 362 U.S. 402. In short, emphasis 

is on 

389 capacity to consult with counsel and to comprehend the proceedings, *389 and lower courts have recognized 

that this is by no means the same test as those which determine criminal responsibility at the time of the 

crime.2 The question, then, is not whether the facts before the trial judge suggested that Robinson's crime was 

an insane act but whether they suggested he was incompetent to stand trial 
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2 See James v. Boles, 339 F.2d 431; United States v. Kendrick, 331 F.2d 110; Lyles v. United States, 103 U.S.App.D.C. 22, 

254 F.2d 725. 

 

The Court's affirmative answer seemingly rests on two kinds of evidence, principally adduced by Robinson to 

prove an insanity defense after the State rested its main case. First, there was evidence of a number of 

episodes of severe irrationality in Robinson's past. Among them were the slaying of his infant son, his 

attempted suicide, his efforts to burn his wife's clothing, his fits of temper and of abstraction, and his seven-

week incarceration in a state hospital eight years before the trial. This evidence may be tempered by the 

State's counterarguments, for example, that Robinson was found guilty of his son's killing and that alcoholism 

may explain his hospitalization, but it cannot be written off entirely. The difficulty remains that while this 

testimony may suggest that Flossie May Ward's killing was just one more irrational act, I cannot say as a 

matter of common knowledge that it evidences incapacity during the trial. Indeed, the pattern revealed may 

best indicate that Robinson did function adequately during most of his life interrupted by periods of severe 

derangement that would have been quite apparent had they occurred at trial. The second class of data 

pertinent to the Court's theory, remarks by witnesses and counsel that Robinson was "presently insane," 

deserves little comment. I 

390 think it apparent that these statements were addressed to Robinson's responsibility *390 for the killing, that 

is, his ability to do insane acts, and not to his general competency to stand trial.3 

3 At the time Robinson's mother and Mrs. Calhoun made the statements noted in the Court's opinion, p. 383, n. 5, ante, 

they also stated Robinson did not know the difference between right and wrong. Counsel's statement, too, quoted by 

the Court at p. 386, n. 8, ante, was directed to acquittal, not postponement. See, n. 5, infra, Mrs. Moore, a family 

friend, responded to the question on Robinson's sanity by saying: "When he is in those moods, I think he is insane; 

when he is in those moods, because he is terrible." 

Whatever mild doubts this evidence may stir are surely allayed by positive indications of Robinson's 

competence at the trial. Foremost is his own behavior in the courtroom. The record reveals colloquies 

between Robinson and the trial judge which undoubtedly permitted a reasonable inference that Robinson was 

quite cognizant of the proceedings and able to assist counsel in his defense.4 Turning from lay impressions to 

those of an expert, it was stipulated at trial that a Dr. Haines, Director of the Behavior Clinic of the Criminal 

Court of Cook County, had examined Robinson several months earlier and, if called, would testify that 

Robinson 

391 "knows *391 the nature of the charge and is able to cooperate with his counsel." The conclusive factor is that 

Robinson's own lawyers, the two men who apparently had the closest contact with the defendant during the 

proceedings, never suggested he was incompetent to stand trial and never moved to have him examined on 

incompetency grounds during trial;5 indeed, counsel's remarks to the jury seem best read as an affirmation of 

Robinson's present "lucidity" which would be highly peculiar if Robinson had been unable to assist properly 

in his defense. See p. 386, n. 8, ante, of the Court's opinion. 

4 The Illinois Supreme Court stated in its opinion: "[T]he record reflects several instances where defendant displayed 

his ability to assist in the conduct of his defense in a reasonable and rational manner. Typical instances of when 

defendant displayed mental alertness, as well as understanding and knowledge of the proceeding, appear in his 

remarks to the court as follows: ̀ Your honor, they were on the State's witness list and the State said they have several 

witnesses. They produced two. For what reason, I don't know, but I am on trial here and I would like to be given 

every consideration, and I would like that the court be adjourned until tomorrow morning — to give me time to 

confer with counsel for the calling of witnesses.' Again, when discussing witnesses with the court, defendant said: 

`Well, the police are contending that the clothes they have found in Moore's apartment was mine. That is the reason 

at the beginning of trial, I asked the attorney to have a pre-trial preliminary to determine the admissibility and 

validity of the evidence that the State was intending to use against me.'" 22 Ill.2d, at 168, 174 N.E.2d, at 823. 
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5 The record in my view does not bear out any suggestion that Robinson's counsel apprised the trial judge that he 

believed Robinson incompetent to stand trial, even granting that "insane" was a synonym for "incompetent" under 

then- existing state law (pp. 384-385, n. 6, ante). Under Illinois law, as one would naturally expect, incompetence at 

the time of trial has been a ground not for acquitting the defendant but for postponing his trial; and nowhere in the 

record does Robinson's counsel even hint to the judge that he believes the trial should be deferred or abated because 

his client is not fit to continue. The ready explanation for counsel's references to "present insanity," apart from 

emphasizing Robinson's general lack of criminal responsibility, is that Illinois law provided that one acquitted on 

grounds of insanity at the time of the crime shall by the same verdict be found cured of or still afflicted with "such 

insanity" and committed in the 

latter instance. Ill. Rev. Stat., c. 38, § 592 (1959). 

 
Thus, I cannot agree with the Court that the requirements of due process were violated by the failure of the 

trial judge, who had opportunities for personal observation of the defendant that we do not possess, to halt the 

trial and hold a competency hearing on his own motion. 

Several other grounds have been urged as a basis for habeas corpus relief for Robinson. These other grounds 

are understandably not discussed in the Court's opinion, and I think it is sufficient for me to say I do not 

believe that they warrant further proceedings. In my view, the Court of Appeals should be reversed and the 

District Court's dismissal of the petition reinstated. 

392 *392 
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Before CAMPBELL, Chief Judge, and BREYER and SELYA, Circuit Judges. 

SELYA, Circuit Judge. 
 

Some three dozen individuals, including appellants Hector Rivera-Martinez and Giuseppe Pellerito, were 

charged in a multicount indictment as members of a huge drug ring allegedly headed by Rivera-Martinez. As 

trial approached, the district court entertained a steady stream of guilty pleas from various defendants. Trial 

began on June 6, 1988 and ended abruptly when the remaining defendants admitted their culpability. 

Appellants were among the last holdouts: Pellerito pled guilty to the sole count in which he was charged on 

June 7 and Rivera-Martinez pled to four counts the next day.1 

 
1 Although Rivera-Martinez was charged in a total of seven counts, the government dismissed three of them. 

 
The jury was discharged and the trial dismantled, but the matter was far from finished. Prior to sentencing, 

appellants filed motions seeking to withdraw their pleas. The district court held separate evidentiary hearings 

and denied each motion by written opinion. United States v. Pellerito, 701 F. Supp. 279 (D.P.R. 1988); United 

States v. Rivera-Martinez, 693 F. Supp. 1358 (D.P.R. 1988). The court also denied certain further motions filed 

by Rivera-Martinez. Defendants' ensuing appeals were consolidated for briefing and argument. 

We begin our analysis by rehearsing certain legal principles applicable to both appeals. Then, we discuss 

separately the defendants' reasons for plea withdrawal and the lower court's rulings. Finally, we deal with 

the denial of Rivera-Martinez's last round of motions. 
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I. APPLICABLE LAW 

The plea-withdrawal test, the yardstick for measuring claims of ineffective legal assistance, and the standard 

of appellate review are relevant to both of these appeals. We summarize the applicable law. 

A. Plea Withdrawal. 

Having chosen to plead guilty, a defendant possesses no absolute right to retract his plea. See United States v. 

Buckley, 847 F.2d 991, 998 (1st Cir. 1988), cert. denied, U.S. , 109 S.Ct. 808, 102 L.Ed.2d 798 (1989); 

United States v. Kobrosky, 711 F.2d 449, 454 (1st Cir. 1983). When he tries to do so, the rule of decision 

depends upon the timing of the attempt. When, as here, a defendant asks to annul his plea prior to 

sentencing, the court should permit withdrawal if there is a "fair and just reason" for doing so. Fed.R.Crim.P. 

32(d); Buckley, 847 F.2d at 998; Kobrosky, 711 F.2d at 454. In determining whether a fair and just reason has 

been proffered, a number of factors figure in the equation, including (1) the force and plausibility of the 

reason; (2) the timing of defendant's change of heart; (3) whether defendant has asserted his legal innocence; 

(4) whether the parties had reached (or breached) a plea bargain; and (5) most importantly, whether the 

defendant's guilty plea can, in light of the proffered reason and the disclosed circumstances, still be regarded 

as voluntary, intelligent, and otherwise in conformity with Fed.R.Crim.P. 11. See generally Buckley, 847 F.2d at 

999; United States v. Daniels, 821 F.2d 76, 79-80 (1st Cir. 1987); United States v. Ramos, 810 F.2d 308, 312-13 

(1st Cir. 

1987); Kobrosky, 711 F.2d at 455. If a defendant advances a plausible reason, the court should also weigh the 

prejudice, if any, to the government. Ramos, 810 F.2d at 313; Kobrosky, 711 F.2d at 455. 

B. Ineffective Assistance. 

In this case, both appellants — albeit on different facts — charge that deficient legal representation 

contributed to their "mistaken" guilty pleas. Even prior to sentencing, defendants who maintain such a 

position must meet 

1538the accepted tests for *1538 ineffective assistance before being allowed to withdraw pleas on this basis. Ramos, 

810 F.2d at 314. Specifically, a defendant must demonstrate both that counsel's representation "fell below an 

objective level of reasonableness," and that cognizable prejudice flowed therefrom, i.e., that he "would not 

have pleaded guilty and would have insisted on going to trial" if not for counsel's shortcomings. Hill v. 

Lockhart, 474 U.S. 52, 57-59, 106 S.Ct. 366, 370, 88 L.Ed. 2d 203 (1985). See also Strickland v. Washington, 

466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674 (1984). 

C. Appellate Review. 

In cases of this genre, courts of appeals should accord district courts' decisionmaking considerable respect. 

Confronted with an attempt at plea retraction, the trial judge must make an idiocratic, particularistic, 

factbound assessment — an assessment which is facilitated because the judge has overseen pretrial 

proceedings, conducted the Rule 11 inquiries, accepted the original guilty plea, and heard at first hand the 

reasons bearing upon its withdrawal. Appellate courts, being less directly familiar with the circumstances and 

lacking the district judge's "feel" for the case, ought ordinarily to defer to the decision reached on the front 

lines. It follows that, other than for errors of law, we will disturb the trial judge's refusal to allow plea 

withdrawals only for demonstrable abuse of discretion. See Buckley, 847 F.2d at 998; Kobrosky, 711 F.2d at 454; 

see generally Independent Oil Chemical Workers v. Procter Gamble Mfg. Co., 864 F.2d 927, 929 (1st Cir. 1988) 

(describing test for abuse of judicial discretion); United States v. Hastings, 847 F.2d 920, 924 (1st Cir.) (same), 

cert. denied, 

  U.S. , 109 S.Ct. 308, 102 L.Ed.2d 327 (1988). The trial court's subsidiary factfinding in connection 

with plea-withdrawal motions can be set aside only for clear error. As in kindred contexts, "[w]here there 

are two permissible views of the evidence, the factfinder's choice between them cannot be clearly 

erroneous." Anderson v. Bessemer City, 470 U.S. 564, 574, 105 S.Ct. 1504, 1511, 84 L.Ed.2d 518 (1985). 
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With this short prelude, we turn to the first of the appeals. 
 
 

 

II. PELLERITO'S REASONS 

The district court concluded that Pellerito's guilty plea was fully informed and competently made; that 

his claims of ineffective assistance were meritless; and consequently, that he had failed to evince a fair and 

just reason for retraction. See Pellerito, 701 F. Supp. at 296. We treat independently with two issues which 

appellant hawks with especial fervor, and then assay the balance of relevant situational factors. 

A. The "Misunderstood" Plea Bargain. 

Pellerito claims that his trial attorney, Emanuel Moore, led him to believe that, as part of the plea agreement, 

he would receive immunity from threatened prosecutions in New York and Florida. He contends alternatively 

that, for whatever reason, he thought (erroneously) that further prosecutions in other jurisdictions would be 

barred, thus rendering his guilty plea involuntary.2 The district court found defendant's claim that Moore 

misled him to be "not credible." Id. at 294. Among other things, the court pointed to testimony by Pellerito's 

local counsel, attorney Julio Morales-Sanchez, that it had been explained to Pellerito "that the plea agreement 

was not binding on other jurisdictions." Id. The decision to believe Morales-Sanchez on this point, rather than 

appellant, was the trial judge's to make and should not be disturbed. 

2 We note in passing that Pellerito's claims embody a hypothetical element. To date, there is no suggestion that 

charges have been brought against Pellerito elsewhere, and when queried at oral argument, his appellate counsel 

could identify none. 

 

Defendant's professed belief that, regardless of what he was told, he would be held harmless from 

prosecutions in other jurisdictions, is material only to the extent it was objectively reasonable. United States v. 

Hogan, 862 

1539F.2d 386, 388 (1st Cir. 1988). Here, it was not. First, Pellerito *1539 had ample incentive to plead wholly 

apart from fear of mushrooming prosecutions. Because the Anti-Drug Abuse Act of 1986, 21 U.S.C. § 960, 

did not apply to the plea as structured, and the plea agreement obligated the prosecutor to recommend a 

maximum sentence of 18 years (a recommendation that the trial court followed), appellant's potential 

exposure was lowered materially.3 

3 For a fuller explication of this point, see Pellerito, 701 F. Supp. at 289-90. 

 
Second, during the change-of-plea hearing, defendant assured the district judge that no other promises had 

been made, no other terms negotiated. There was no suggestion that immunity from prosecution elsewhere 

had been considered, let alone guaranteed. As the court below perspicaciously observed, "it strains credibility 

to suggest that [defendant's supposed] misconception as to the grant of immunity would not have come to 

light" in the lengthy, detailed Rule 11 colloquy. Pellerito, 701 F. Supp. at 295. We will not permit a defendant 

to turn his back on his own representations to the court merely because it would suit his convenience to do so. 

It is true that, at one point during the Rule 11 proceedings, defendant stated that he was pleading to 

"conspiracy enterprise in Puerto Rico, New York, New Jersey and Florida." Counsel seizes upon this single 

locution and claims it proves that Pellerito believed his plea was intended to foreclose prosecution in other 

venues. It is possible that such an inference might be drawn from Pellerito's response — but it is certainly 

not the only permissible inference, nor even the most plausible one. The defendant was pleading guilty to 

participation in a multistate conspiracy. He could simply have been describing the places where, in his view, 

the drug-trafficking combine operated. At any rate, we are reluctant to place the weight of decision on an 

isolated reference in a long and thorough Rule 11 inquiry, in the process overruling the contrary 

determination of the judge who presided at both the plea-tendering and plea-withdrawal hearings, and who 

saw and heard the principals. 



U.S. v. Pellerito 878 F.2d 1535 (1st Cir. 1989) 

84 

 

 

Having read the entire record, we believe there was ample support for the district court's finding that 

defendant's claimed failure to understand the terms of his plea agreement was imaginary rather than real.4 

Pellerito, 701 F. Supp. at 295. 

4 Counsel's suggestion, contained in appellant's brief and repeated at oral argument, that Pellerito had a 

"language problem" and was "fumbling" in his efforts to speak and comprehend English, borders on the 

unprofessional. The district judge commented upon Pellerito's fluent use of English in court and in recorded 

conversations, elicited from several witnesses testimony that Pellerito spoke English competently, and took a 

series of prophylactic measures designed to level any possible language barrier. Indeed, the court's solicitude and 

concern were sufficiently marked that, at the plea-withdrawal hearing, appellant's present counsel set the matter 

to rest, stating: 

 
Nowhere in my motion do I raise a language issue. And I will be happy to say [to] this Court and any 

appellate court, language is not, and I repeat, N-O-T, the issue we are here about today. 

 

 
Counsel may have forgotten his vow, but we are mindful of it. We reject this argument summarily, reminding the 

attorney that this court does, and we repeat, D-O-E-S, read the record on appeal. 

B. Ineffective Assistance. 

Pellerito shuttled lawyers in and out as he readied his defense. He was represented initially by attorney 

Segal, then by attorneys Fisher and Bronson, then by attorney Moore, and finally by his present counsel. He 

was also represented by local counsel in the person of Morales-Sanchez, a former United States Attorney. At 

the time of the plea-withdrawal hearing, Pellerito asserted that the majority of these lawyers represented him 

inexpertly. 

Most of these claims were so conclusively resolved by the district court, e.g., id. at 291-92 (discussing 

allegedly ineffective assistance of Messrs. Fisher, Bronson, and Morales-Sanchez) that adding an 

appellate gloss would be carrying coals to Newcastle. In our view, only two aspects of the jeremiad 

warrant further comment. 

15401. The Tapes. Telephone interceptions formed a centerpiece of the prosecution's *1540 case against many of 

the defendants, Pellerito included. Appellant now says that his attorneys should have tried to suppress the 

tape recordings commemorating these conversations. The argument, tonitruously phrased in emphatic 

terms, contains abundant sound and fury, but signifies precious little. In the first place, Pellerito has shown 

no prejudice attributable to the absence of a suppression motion. Although present counsel, in a rote recital, 

lists numerous ways in which the fruits of electronic surveillance can be challenged, he offers not a scintilla 

of evidence to indicate that the particular tapes which incriminated Pellerito were vulnerable in any respect. 

In the second place, reality debunks the suggestion. The record on appeal does not reflect that any of the 

other defendants in this thirty-five defendant case were successful in quashing the telephone intercepts. 

Attorney Fisher testified that he and his staff expended enormous time and effort searching for a plausible 

way to block the tapes (and the damning evidence they contained). Fisher ultimately concluded that there 

was no "legitimate shot" at achieving suppression. The district court credited this evidence. Pellerito, 701 F. 

Supp. at 287. It was entitled to do so. Fisher's decision not to seek suppression was reasonable. 

"Effectiveness" does not require that counsel jump through every conceivable hoop, or engage in futile 

exercises. See United States v. Cronic, 466 U.S. 648, 656 n. 19, 104 S.Ct. 2039, 2045 n. 19, 80 L.Ed.2d 657 

(1984) ("useless charade" not required); United States v. Levy, 870 F.2d 37, 38 (1st Cir. 1989) (counsel need not 

advocate "meritless defense") (citing Cronic). That another lawyer might have taken a different slant is beside 

the point; as the Court has taught, "strategic choices made after thorough investigation of law and facts 

relevant to plausible options are virtually unchallengeable" in ineffective assistance litigation. Strickland, 466 

U.S. at 690, 104 S.Ct. at 2066. 
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2. Preparation Time. Pellerito also asserted that Moore, his trial counsel, did not have adequate time to 

prepare a solid defense. Pellerito discharged Fisher and hired Moore on Thursday, June 2, knowing that trial 

was scheduled to start on June 6. The district court found that, notwithstanding his late entry into the case, 

Moore was ready for trial. Pellerito, 701 F. Supp. at 292-93. The finding, we think, is sustainable. 

Moore had been an attorney for 22 years, specializing for much of that time in criminal defense. Earlier in his 

career, he had been both a federal and state prosecutor. He had tried hundreds of matters. And, he was a 

stranger neither to the client nor to the cause: Moore had known Pellerito for six years and was familiar 

with many details of the case by reason of his association with Mario Malerba, a codefendant's lawyer. In 

addition, Moore had, and diligently utilized, many resources. Attorney Gonzalez, an associate, worked with 

him. Fisher, Bronson, Malerba, and Morales-Sanchez made themselves available and briefed Moore on 

various aspects of the case. Bronson and Fisher provided all the discovery material obtained from the 

government (including transcripts of the taped telephone calls). The district judge allowed Moore, Pellerito, 

Malerba, and Morales- Sanchez to listen to the tapes before trial began. 

Certainly, available preparation time was in relatively short supply and the timing less than ideal. Yet Moore, 

at least, harbored no doubt that by Monday he was fully prepared. He testified: 

I came ready to go to trial. There was no doubt about that...... I felt very comfortable with going to trial 

on that day. 
 

When a trial date has been set, a defendant who elects to change counsel at the eleventh hour is deemed to be 

aware of the need for, and rigors of, proper preparation. Counsel who chooses to accept the engagement is 

equally on notice. Lawyers with different backgrounds, work habits, experience, and skill require differing 

amounts of time properly to ready a case for trial. In this instance, Moore appears to have responded to the 

exigencies of the moment in a thoroughly professional manner. Particularly given the lawyer's long 

experience 

1541*1541 and unquestioned expertise in criminal law, the district court was entitled to conclude that Moore's 

trial preparation, though pressured, fell comfortably within the boundaries of reasonably effective 

representation. See Strickland, 466 U.S. at 687, 104 S.Ct. at 2064; see also Cronic, 466 U.S. at 665-66, 104 

S.Ct. at 2050-51 (absent showing of some specific error, ineffective assistance cannot be presumed from, 

inter alia, brevity of preparation period). 

C. Calibrating the Scales. 

Having determined that Pellerito's principal points lack merit, review of the district court's handling of 

relevant situational factors need not detain us long. The opinion below is a model of the careful, balanced 

inquiry that plea-withdrawal attempts demand: it limns the circumstances of the plea; fully addresses 

defendant's arguments; sets out explicit findings of fact; and meticulously documents those findings. We 

endorse the findings and conclusions unreservedly. 

In Pellerito's case, when the record is read fully and in context, the scales tip markedly in the prosecution's 

favor. For one thing, Pellerito never asserted that he was innocent of the charges to which he pled. For 

another thing, even though one of his current lawyers was present at the Rule 11 hearing, he did not move 

for withdrawal until approximately eight weeks had elapsed. The prosecution, laboriously assembled over 

time, was by then dismantled. Third, the plea was part of a quid pro quo, explicitly articulated and fully 

achieved. In light of the totality of the circumstances, including the facts to which we have referred, the 

district court cannot be said to have misused its discretion in concluding that Pellerito's plea was voluntary, 

sentient, and intelligently given, and in discerning no fair and just reason for retraction. 
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III. RIVERA-MARTINEZ'S REASONS 

Rivera-Martinez also advances a host of grounds for granting his plea-withdrawal motion. Mindful of the 

district court's detailed discussion of the matter, Rivera-Martinez, 693 F. Supp. at 1363-65, we can be 

correspondingly brief. We nevertheless consider each of the three main pillars upon which assigned error 

rests, as well as scrutinizing the district court's balancing of relevant factors. 

A. Family Pressure. 

Rivera-Martinez contends that his change of plea was the product of "duress" in that he was "coerced by the 

stressful situation" to plead guilty. Specifically, defendant claims to have tendered his plea while in an 

agitated emotional state brought on by telephone conversations with his hospitalized mother (who was also 

under indictment). Defendant says that he yielded to his mother's urging, and calls attention to his statement 

during the Rule 11 hearing that his "family has suffered too much." 

Rivera-Martinez misperceives the focus of the plea-retraction inquiry: while evidence of this stripe is 

probative of an accused's motivation for pleading guilty, it does not necessarily show coercion, duress, or 

involuntariness. Criminal prosecutions are stressful experiences for nearly all concerned — particularly 

defendants and their families. It is to be expected that feelings will run strong within a family unit and that 

loved ones will advise, counsel, implore, beseech, and exhort defendants to take — or abjure — myriad 

courses of action. The relevant question for plea withdrawal is not whether the accused was sensitive to 

external considerations — many defendants are — but instead whether the decision to plead was voluntary, 

i.e., a product of free will. See Ramos, 810 F.2d at 314; see also Buckley, 847 F.2d at 1000 n. 6 (threat that brother 

otherwise might be indicted "did not make [defendant's] plea involuntary as a matter of law"); Wojtowicz v. 

United States, 550 F.2d 786, 792 (2d Cir.) (rejecting intra-familial "coercion" as basis for plea retraction), cert. 

denied, 431 U.S. 972, 97 S.Ct. 

2938, 53 L.Ed.2d 1071 (1977). 
 

In this case, the district court found that defendant's plea was not the product of coercive or debilitating 

1542emotional strain. Rivera-Martinez, 693 F. Supp. at 1364. *1542 That finding derives abundant record support. 

The Rule 11 inquiry was searching, a circumstance of some importance. See Buckley, 847 F.2d at 999 (thorough 

dialogue with defendant at Rule 11 hearing bolsters district court's findings); Ramos, 810 F.2d at 312 (similar). 

The likelihood that the change of plea was studied, rather than the product of an emotional outburst, is 

strengthened by a medley of other circumstances: defendant has not claimed to be innocent of the charges to 

which he pled guilty; he waited a full seven weeks before moving to withdraw his guilty plea; he produced no 

evidence of distraction apart from his naked assertion; and his responses during the Rule 11 hearing, in the 

aggregate, demonstrate a grasp of the issues and a high probability that the plea was volitional and considered. 

See United States v. Crosby, 714 F.2d 185, 192 (1st Cir. 1983), cert. denied, 464 U.S. 1045, 104 S.Ct. 716, 79 

L.Ed.2d 178 (1984). 

B. Prescription Drugs. 

When Rivera-Martinez pled guilty, the district court asked whether he had taken any medication that might 

impair his ability to understand the proceedings. Defendant replied in the negative. He did not tell the judge 

that while in prison awaiting trial he had been taking an extensive regimen of prescription drugs. According 

to defendant's physician, these were for the most part sedatives and anti-anxiety agents. Rivera-Martinez 

disclosed the truth at the plea-withdrawal hearing, asking to be relieved of his plea because of this 

circumstance. Finding "no corroboration as to the claimed effect of the medication on the voluntariness" of 

the plea, the district court rejected the request. Rivera-Martinez, 693 F. Supp. at 1364. There was no error. 
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The mere fact that Rivera-Martinez took potentially mood-altering medication is not sufficient to vitiate his 

plea. There must be some evidence that the medication affected his rationality. See Buckley, 847 F.2d at 999- 

1000; United States v. Benavides, 793 F.2d 612, 617 (5th Cir.), cert. denied, 479 U.S. 868, 107 S.Ct. 232, 93 

L.Ed.2d 158 (1986); see also United States v. Press, 384 F.2d 955, 956 n. 3 (3d Cir. 1967) (per curiam) (denial of 

plea-retraction motion upheld because defendant produced no evidence confirming that he suffered claimed 

"fit of depression"). Here, the only medical evidence — the testimony of the treating physician, Dr. Prieto — 

conclusively refuted defendant's theorem, making manifest that the medications had no effect on Rivera- 

Martinez's alertness or powers of concentration. Considering that Dr. Prieto treated defendant frequently, 

saw him on the day of the guilty plea, and testified that he seemed "competent" and "sure of what he was 

saying" at the time, the court below was amply justified in determining that the medicine worked no 

impairment of defendant's cognitive processes.5 

5 The district court's finding was likewise supported by Noriega's testimony that his client was competent to plead, 

and by the judge's personal recollection that the defendant "was alert and oriented, and participated in the [Rule 

11] proceedings. . . in a manner similar to his behavior observed at the recent withdrawal hearing." Rivera-Martinez, 

693 F. Supp. at 1364. Although perhaps supererogatory, we list these items for the sake of completeness. 

C. Ineffective Assistance. 

Defendant argues vociferously that one of his attorneys, Carlos Noriega, was ineffectual. He claims, among 

other things, that Noriega led him down a primrose path, lulling him into a false sense of security while 

doing nothing to arm his defense. Rivera-Martinez also complains that Noriega failed to follow instructions. 

These accusations reduce to a swearing match: Noriega testified at the plea-withdrawal hearing, specifically 

addressing and firmly rebutting each charge. The district court, we think, was entitled to believe the lawyer 

rather than the client. 

Noriega, a veteran practitioner and criminal-law professor, said that he spent more than 200 hours reviewing 

the evidence. His trial preparation, as he described it, touched all the customary bases. To be sure, Noriega's 

narrative leaves little question but that he had a difficult client. Rivera-Martinez frequently made requests 

that 

1543were extraordinary, irregular, or impossible *1543 to fulfill. But, a defendant is entitled to the lawyerly 

exercise of reasonable skill and diligence — not to a unquestioning slave in a three-piece suit who will do 

whatever the client bids, no matter how farfetched. Here, we see no indication that Noriega failed to take any 

action fairly necessitated by the demands of the case. We have searched the record as to each incident of 

which appellant complains. Most of the complaints are little more than carping born of the disappointment 

understandably attendant to a stiff, though lawful, sentence. We need not review specific remonstrances in 

any detail.6 Suffice 

it to say that appellant has not established that these incidents, or any other action or inaction on Noriega's 

part, taken singly or collectively, materially prejudiced the defense. 

6 We mention but two examples. When Noriega was asked to locate an accountant who defendant professed could 

exculpate him, Noriega found that the accountant was a prosecution witness and the books which he kept for 

appellant had been seized by the government. When defendant instructed the lawyer to travel to New York in an 

effort to obtain evidence of Rivera-Martinez's treatment for drug addiction in 1968, Noriega declined. No funds were 

made available to defray the cost of the trip, and the evidentiary relevance of treatment so long ago was extremely 

dubious. 

 

Rivera-Martinez also assails Noriega's pretrial "assurances" that the defense would prevail. Noriega testified 

that he made no such representations, branding Rivera-Martinez's account "absolutely false." Rivera-

Martinez himself during the Rule 11 colloquy, assured the court that he was satisfied with Noriega's work on 

his behalf 

— an improbable response for someone who, as he would now have it, had been "demoralized" by counsel's 
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egregious shortcomings. When an accused seeks to withdraw a guilty plea, the court is not obliged to treat 

self- serving accounts as gospel. In this instance, the judge was well within his rights in refusing to accept 

defendant's recollection of the assurances given to him. 

To cap the bottle, Rivera-Martinez's contention that Noriega euchred him into entering the guilty plea is so 

insubstantial as to make quicksand seem like granite. Noriega testified that his client had sought a plea 

bargain from the very beginning of the case. No agreement could be reached. Trial began. Rivera-Martinez, 

on his own initiative, decided at that time to plead guilty, without informing his lawyer (who first found out 

about the impending change of plea from a prosecutor). Although Noriega cautioned defendant that, absent a 

plea agreement, he would be "submitting [himself] to the mercy of the Court," Rivera-Martinez persisted in 

pleading guilty. The Rule 11 colloquy bears out Noriega's version. When asked by the district judge if 

counsel had advised him to plead guilty, Rivera-Martinez responded: "I was the one who asked him to plead 

guilty." If counsel was ineffective in any sense, it was only because the client rendered him so, first by keeping 

Noriega in the dark, and then, by refusing to heed his advice. That is not the sort of "ineffectiveness" for which 

relief can be granted. 

In fine, the record shows clearly that, facing a prosecution case so strong as to be overwhelming, and forced 

to cope with a cross-grained client, Noriega represented Rivera-Martinez as effectively as the circumstances 

would allow. Defendant's allegations to the contrary are altogether bootless. 

D. Calibrating the Scales. 

Once Rivera-Martinez's flagship assertions are set to rest, there is scant question as to the supportability of 

the result reached below. Virtually all the variables in the plea-withdrawal calculus cut against the defendant. 

We have already alluded to many of the pertinent factors, e.g., lack of any plausible reason to justify 

retraction, absence of any assertion of innocence, delay in seeking relief. Nothing more need be added. The 

district court's discussion is comprehensive, see Rivera-Martinez, 693 F. Supp. at 1363-65, and its 

determination that appellant advanced no fair and just reason for disclaiming his guilty plea is beyond reproof. 

IV. THE LAST-DITCH MOTIONS 

1544Rivera-Martinez has yet another string to his bow. After the district court refused *1544  to allow retraction 

of his guilty plea,7 Rivera-Martinez filed a motion (Motion No. 1) requesting (a) psychiatric and psychological 

examinations, and (b) a competency hearing. The judge denied Motion No. 1, stating that there was "ample 

evidence. . . on the subject of competency," and "no reasonable cause to believe that the defendant is suffering 

from mental disease or a defect rendering him incapable to understand the nature and consequences of these 

proceedings." On September 9, defendant moved for reconsideration (Motion No. 2) and simultaneously filed 

a further motion (Motion No. 3) informing the court that he had retained Dr. Carol Romey, a clinical 

psychologist. Motion No. 3 requested that Dr. Romey be provided with Rivera-Martinez's medical records 

and permitted to conduct an evaluative interview.8 Motions No. 2 and 3 were summarily denied. 

7 Initially, the court denied the plea-withdrawal motion in an ore tenus decision on August 18, 1988. The court filed 

its written opinion on September 2, fleshing out its earlier bench decision. Motion No. 1 was docketed on August 

25, 1988. 

8 The judge's permission was necessary because, without a court order, prison officials would not allow the 

psychologist to interview Rivera-Martinez (who was then in custody). 
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A. The Applicable Standard. 
 

Our consideration of these orders begins with 18 U.S.C. § 4241,9 a statute designed to reflect the deeply-

rooted idea that a person "whose mental condition is such that he lacks the capacity to understand the nature 

and object of the proceedings against him, to consult with counsel, and to assist in preparing his defense may 

not be subjected to a trial." Drope v. Missouri, 420 U.S. 162, 171, 95 S.Ct. 896, 903, 43 L.Ed.2d 103 (1975). The 

need for competency survives trial and extends through the sentencing phase of a criminal proceeding. See, e.g., 

Hall 

v. United States, 410 F.2d 653, 658 n. 2 (4th Cir.) (incompetent defendant may not be "effectively present" at 

sentencing; passing sentence under such conditions might violate due process), cert. denied, 396 U.S. 970, 90 

S.Ct. 455, 24 L.Ed.2d 436 (1969). As sentencing approaches and occurs, the defendant's best interest — and, 

indeed, the public interest — requires that he be capable of assisting his counsel and his cause. The Criminal 

Rules explicitly provide for a convicted defendant's continued participation in the adversary process, for 

example, through critical evaluation of the presentence investigation report, see Fed.R.Crim.P. 32(a)(1)(A), 

and allocution at time of sentencing, see Fed.R.Crim.P. 32(a)(1)(C). These activities are of considerable import. 

As Justice Frankfurter wrote anent allocution: "The most persuasive counsel may not be able to speak for a 

defendant as the defendant might, with halting eloquence, speak for himself." Green v. United States, 365 U.S. 

301, 304, 81 S.Ct. 653, 655, 5 L.Ed.2d 670 (1961) (plurality opinion). Surely, the sentencing process 

necessitates that the defendant possess both a "present ability to consult with [a] lawyer with a reasonable 

degree of rational understanding," and a "rational as well as factual understanding of the proceedings." Dusky 

v. United States, 362 U.S. 402, 402, 80 S.Ct. 788, 789, 4 L.Ed.2d 824 (1960) (per curiam) (defining competence 

to stand trial). 

9 The statute provides in pertinent part: 

 
(a) Motion to determine competency of defendant. — At any time after the commencement of a prosecution for 

an offense and prior to the sentencing of the defendant, the defendant or the attorney for the Government 

may file a motion for a hearing to determine the mental competency of the defendant. The court shall 

grant the motion, or shall order such a hearing on its own motion, if there is reasonable cause to believe 

that the defendant may presently be suffering from a mental disease or defect rendering him mentally 

incompetent to the extent that he is unable to understand the nature and consequences of the proceedings 

against him or to assist properly in his defense. 

 

 
(b) Psychiatric or psychological examination and report. — Prior to the date of the hearing, the court may 

order that a psychiatric or psychological examination of the defendant be conducted, and that a psychiatric 

or psychological report be filed with the court, pursuant to [other provisions of the law]. 

 

 
18 U.S.C. § 4241. 

 
Notwithstanding the salience of this principle, a trial judge is not required to grant every motion questioning 
an 

1545accused's competency. *1545 The governing statute operates on two levels: 18 U.S.C. § 4241(a) authorizes the 

court to hold evidentiary hearings in which competency may be fully explored, and section 4241(b) permits 

examinations to be undertaken. There is no automatic entitlement to a competency hearing at any stage; to 

invoke the anodyne of section 4241(a), a threshold showing must first be made. See, e.g., Wojtowicz, 550 F.2d 

at 790 (hearing necessary if defendant furnishes "sufficiently detailed and controverted factual allegations" 

which, if true, would indicate incompetency). Motions under section 4241(b) serve several purposes, one 

being to ascertain whether there is enough reason to warrant inquiry into the facts, that is, to justify holding 

an evidentiary hearing under section 4241(a). We believe that such exploratory motions should be allowed 

with some liberality. 
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When there has been no previous competency hearing, appellate courts should review denial of an 

examination request scrupulously in order to ensure that the defendant's rights are safeguarded. See United 

States v. Johns, 728 F.2d 953, 956 (7th Cir. 1984) ("when there has been no psychiatric examination or judicial 

determination, our review is comprehensive"); see also United States v. Renfroe, 825 F.2d 763, 766 (3d Cir. 1987) 

(similar). 

Where, as here, the defense has engaged a qualified expert and is willing and able to defray the expense, 

there will typically be little reason to deny an initial request for psychiatric evaluation, if timely. After all, 

the public has a vital stake in assuring the evenhanded availability of adequate procedural safeguards and 

thereby preventing incompetent persons from being held to the same standards as other criminal defendants. 

See generally United States v. Auen, 846 F.2d 872, 877 (2d Cir. 1988). 

B. Discussion. 

Applying these principles, we think it rather clear that the court below erred in denying Motion No. 3.10 In 

essence, that motion requested only that defendant, at his own expense, be allowed to have a qualified 

psychologist conduct a mental examination. Given the timing, honoring the motion would have worked little 

discernible prejudice to either court or prosecution. Sentencing took place on October 11, 1988. There is no 

indication that Dr. Romey could not have performed her examination and filed her report prior thereto. 

Conversely, the defendant's interest was great. He was sentenced to life imprisonment and fined $100,000. 

10 We need not consider — and offer no opinion on — the propriety of the court's rulings on Motions No. 1 and 2. 

Because Motion No. 3 should have been allowed, and the error requires vacation of sentence and further 

proceedings below, see infra, any views which we might express as to the district court's rulings on the earlier 

motions would be solely of academic interest. 

 

Then, too, the request seems to have been not entirely a shot in the dark. Defendant alleged in Motion No. 1 

that he was a long-time drug abuser; that he had been treated previously for mental illness; and that one of 

his former attorneys had stated under oath that the "imbalance in [defendant's] personality" affected his 

cooperation with counsel. Rivera-Martinez's medicinal regimen was at that point a matter of record. See 

supra Part III(B). Under the circumstances, there was no sound basis for preventing appellant from pursuing 

further inquiry on the subject of competency.11 Motion No. 3 should have been granted. 

11 Inexplicably, the government — which was of scant assistance to us on any issue in this case — chose to ignore the 

district court's rulings on the three competency-related motions. Its brief on appeal avoids the matter entirely. 

Lawyers who try to slide by with a lick and a promise, or who bury their heads in the sand and refuse to address 

issues squarely raised on appeal, cast their profession into disrepute. Such struthious conduct disserves both the 

appellate court and the client. When, as in this instance, the government is the client, the conduct also disserves the 

public interest. 

 

To be sure, defendant cannot now revivify his plea-withdrawal motion. Rivera-Martinez previously raised the 

issue of competency to plead (vis-a-vis ingestion of prescription drugs), yet he made no request for either a 

competency determination or a mental examination while that motion was pending. Nor did he offer 

psychiatric testimony at the plea-withdrawal hearing, even though he bore the devoir of persuasion. Having 

opted to forgo 

1546such evidence as a *1546 basis for plea retraction, defendant is foreclosed from belatedly questioning 

competency at the time of the plea. See Ramos, 810 F.2d at 314 ("eleventh-hour" claim that depression affected 

voluntariness of defendant's plea was rejected without hearing when defendant's attorneys "did not raise any 

concern as to his competence until the motion to withdraw was filed"). 

Be that as it may, remand can still serve a purpose. The final round of motions did not address Rivera- 

Martinez's competency at the time he pled; rather, as Motion No. 1 spelled out in some detail, defendant 

argued the existence of "reasonable cause to believe that [he] . . . may be presently incompetent to understand 

the 
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proceedings" (emphasis supplied). If defendant was incompetent at the time of sentencing, the proceedings 

should not have continued. See Wojtowicz, 550 F.2d at 790-91 (while defendant's allegations merited 

evidentiary hearing on competency at sentencing, he adduced no evidence warranting reopening issue of 

competency to plead). 
 

We rule, therefore, that the district court erred in denying Motion No. 3. We consequently vacate 

defendant's sentence; remand so that Dr. Romey may conduct her evaluation; and direct the district court to 

convene a hearing if Dr. Romey's examination, together with the other facts of record, yields reasonable 

cause to question Rivera-Martinez's competency. The district court may proceed to resentence defendant only 

when and if the 

competency issue is resolved in the government's favor. 

V. CONCLUSION 

We need go no further. For the reasons stated, defendants' requests to retract their respective guilty pleas 

were altogether groundless.12 Rivera-Martinez, however, was improperly prevented from litigating an issue 

anent his competency to be sentenced. His sentence must, therefore, be annulled and the case remanded for 

further proceedings. Because of his great familiarity with the case, we direct that the district judge who 

originally presided keep the case on remand, at least for the purpose of supervising the further proceedings 

envisioned in this opinion. See Anderson v. Cryovac, Inc., 862 F.2d 910, 933 (1st Cir. 1988). 

12 Both defendants took a shotgun approach to appeal. To the extent that we have failed to mention any specific pellets, 

it is because they fell so wide of any meaningful mark as not to deserve discussion. 

 

In Appeal No. 88-2068, the order denying the plea-withdrawal motion is affirmed, as are the ensuing judgment and 

sentence. 

In Appeal No. 88-2091, the order denying the plea-withdrawal motion is affirmed, the order denying Motion No. 3 

is reversed, the sentence is vacated, and the cause is remanded for further proceedings in accordance with this opinion. 
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Appeal from the United States District Court for the Eastern District of Arkansas. 
 

Before GIBSON, Chief Judge, BRIGHT, Circuit Judge, and HANSON, Chief District Judge._ 

 
_ The Honorable William C. Hanson, Chief Judge of the United States District Court for the Southern District of Iowa, 

sitting by designation. 

PER CURIAM. 
 

John Edward Nichelson was convicted by a jury on October 6, 1976 of mailing a letter containing a threat 

to the life of the President of the United States in violation of 18 U.S.C. § 871 (1970). Prior to trial, 

Nichelson's court-appointed attorney filed a written motion pursuant to 18 U.S.C. § 4244 (1970) requesting 

a psychiatric 

examination to determine his client's competency to stand trial. After a brief pretrial hearing, the District Court 

denied the § 4244 motion. Nichelson's jury trial proceeded. He was convicted and appeals, contending that the 

504 trial court erred in denying his § 4244 motion for a psychiatric examination. *504 

 

18 U.S.C. § 4244 provides, inter alia, that a District Court shall order a psychiatric examination when a 

motion filed thereunder recites "reasonable cause" to believe that a person charged with an offense against the 

United States may be "so mentally incompetent as to be unable to understand the proceedings against him or 

properly to assist in his own defense" and sets forth the ground for this belief. The purpose of psychiatric 

examination under § 4244 is to establish competency to stand trial. United States v. Maret, 433 F.2d 1064, 1067 

(8th Cir. 

1970), cert denied, 402 U.S. 989, 91 S.Ct. 1678, 29 L.Ed.2d 155 (1971). A defendant is deemed competent if he 

has sufficient ability as of the time of trial to consult with his lawyer with a reasonable degree of 

understanding and possesses rational as well as factual understanding of the proceedings against him. Dusky v. 

United States, 362 U.S. 402, 80 S.Ct. 788, 4 L.Ed.2d 824 (1960); United States v. Mills, 430 F.2d 526, 530 (8th 

Cir. 1970), cert. denied, 400 U.S. 1023, 91 S.Ct. 589, 27 L.Ed.2d 636 (1971). 
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United States v. Nichelson 550 F.2d 502 (8th Cir. 1977) 

 
The law in this circuit has long been settled that a trial court must grant a properly submitted request for a § 

4244 examination unless the motion is frivolous or has not been made in good faith. Rose v. United States, 513 

F.2d 1251, 1255 (8th Cir. 1975); Kenner v. United States, 286 F.2d 208, 211 (8th Cir. 1960); Krupnick v. United 

States, 264 F.2d 213, 216 (8th Cir. 1959). The ordering of a § 4244 examination is not a perfunctory or 

ministerial act on the district court's part, Rose v. United States, supra at 1255, but the permissible reasons for 

denying a § 4244 motion are narrowly circumscribed to lack of reasonable cause, frivolity or lack of good 

faith. A district court may make an initial inquiry to determine if the § 4244 motion is made in good faith, 

adequately shows reasonable cause and is not frivolous, United States v. Varner, 467 F.2d 659, 661-62 (5th Cir. 

1972), but a preliminary hearing is not to become a preliminary determination of competency. Rose v. United 

States, supra at 1255 n. 4. Thus, when a court makes an inquiry prior to ruling a § 4244 motion, it must take 

great care to 

eschew the ultimate issue of competency. 
 

The motion filed by defendant's counsel here comported with § 4244. The movant stated that he had 

"reasonable cause to believe [his] client may be presently insane or otherwise so mentally incompetent as to 

be unable to understand the proceedings against him or to properly assist in his own defense." As grounds for 

this belief, counsel cited his own personal impression, gained during the course of preparation for trial, that 

Nichelson was unable "intelligently to discuss the facts concerning the case." The motion also made 

reference to a history of mental disturbance in defendant's family and to defendant's having sustained a very 

severe blow to the head approximately six years previously. Nothing in this motion suggested frivolity, lack 

of reasonable cause or a lack of good faith on the movant's part. Thus, the motion was sufficient under § 4244 

and the trial 

court erred in refusing to order a psychiatric examination of defendant thereunder. 
 

Defendant urges that his conviction should be set aside because of the trial court's erroneous denial of his § 

4244 motion. However, defendant's conviction would be rendered invalid by the denial of this motion only 

in the event that he was tried when he was in fact mentally incompetent to stand trial. Krupnick v. United 

States, supra at 218. Less than four months has passed since defendant's trial and conviction. The grounds 

cited in support of movant's belief that the defendant was incompetent to stand trial in October, 1976 are of 

a 

continuing rather than temporary nature. Thus, we believe that circumstances now are sufficiently similar to 

those in October, 1976 to permit a nunc pro tunc determination of defendant's mental competency to stand 

trial. Accordingly, we remand to the District Court with directions to order a psychiatric examination of 

defendant under § 4244. If, following this examination, the District Court finds defendant competent to stand 

trial, his 

505 conviction *505 is valid and it must stand. Krupnick v. United States, supra at 218. If, on the other hand, the 

District Court finds the defendant incompetent to stand trial, the conviction is invalid. 

551 Remanded for proceedings consistent with this opinion. *551 
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Before CAMPBELL, SELYA and CYR, Circuit Judges. 
 

25 *25 
 

PER CURIAM. 
 

The appellant, Roland L. Huguenin, was convicted by a jury on three counts of attempting to evade and 

defeat the federal income tax in violation of 26 U.S.C. § 7201. On appeal, Huguenin raises eleven arguments, 

of which we will discuss only three: (1) that the indictment was duplicitous, (2) that Huguenin was 

wrongfully subjected to a competency examination, and (3) that he was wrongfully denied an opportunity to 

obtain information about the prospective jurors pursuant to 26 U.S.C. § 6103(h)(5). The other eight 

arguments range from the discarded1 to the frivolous;2 as none is of any substance, we need comment no 

further. 

1 Huguenin says that the trial judge could not exercise Article III powers over him since the judge would not tell 

Huguenin whether he (that is, the judge) pays his income taxes. A judge who pays the income tax, Huguenin argues, 

is subject to a diminution of salary in violation of Article III. Although this view once held some currency, see Evans 

v. Gore, 253 U.S. 245, 255, 40 S.Ct. 550, 553, 64 L.Ed. 887 (1920), it has long been superseded by the more sensible 

notion that to "subject [judges] to a general tax is merely to recognize that judges are also citizens, and that their 

particular function in government does not generate an immunity from sharing with their fellow citizens the 

material burden of the government whose Constitution and laws they are charged with administering." O'Malley v. 

Woodrough, 307 U.S. 277, 282, 59 S.Ct. 838, 840, 83 L.Ed. 1289 (1939). 

2 For example, Huguenin argues that the district court lacked jurisdiction over both him and his crime because 

Huguenin was not arrested on property owned by the United States and because the crime of tax evasion is not 

codified in Title 18 of the United States Code. Termed a "silly claim" by one court, this argument has been rejected 

by a number of courts. See United States v. Koliboski, 732 F.2d 1328, 1329 (7th Cir. 1984) and cases cited therein. 
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1. Duplicity 
 

Huguenin contends that the indictment was defective because it was duplicitous, that is, because it 

charged more than one offense in a single count. 8 Moore's Federal Practice ¶ 8.04[1] (2d ed.). Count 

one of the indictment alleged: 

 

That during the calendar year 1984, ROLAND LEON HUGUENIN, a resident of Burrillville, Rhode 

Island, had and received adjusted gross income in the sum of $30,567.17; that upon said adjusted gross 

income there was owing to the United States of America an income tax of $4,459.00; that well-

knowing and believing the foregoing facts, ROLAND LEON HUGUENIN, on or about April 16, 

1985, in the District of Rhode Island, did willfully attempt to evade and defeat the said income tax 

due and owing by him to the United States for said calendar year by failing to make an income tax 

return on or about April 16, 1985, as required by law, to any proper officer of the Internal Revenue 

Service, by failing to pay to the Internal Revenue Service said income tax, and by filing a false W-4 

form (Withholding Allowance Certificate) on or about March 6, 1984, with his employer, in which he 

stated that in both the previous year (1983) and the current year (1984) he did not owe any tax and 

had a right to a full tax refund, and filing an affidavit on or about September 30, 1987, with his 

employer, in which he swore that he was exempt from withholding with respect to income taxes 

because he had no income tax liability for the preceding year and he anticipated no income tax liability 

for the current year. 

26 The other two counts are virtually identical to count one except for some of the *26 allegations about dates 

and the amounts of money involved. 

Pointing to Sansone v. United States, 380 U.S. 343, 354, 85 S.Ct. 1004, 1011, 13 L.Ed.2d 882 (1965), Huguenin 

contends that his indictment is duplicitous because it contains allegations that could be interpreted to charge 

him with both evasion-of-payment and evasion-of-assessment.3 We see no merit to this contention, since we 

can, as we recently did with respect to a similar indictment in United States v. Waldeck, 909 F.2d 555, 558 (1st 

Cir. 1990), characterize Huguenin's indictment as one in which the elements of evasion-of-payment are 

"overborne" by the "clear and unequivocal" evasion-of-assessment charges. No matter how one resolves the 

semantic question, moreover, it is beyond reasonable dispute that the indictment charged Huguenin with a 

single, cognizable crime, and that the jury convicted him of the same crime. See United States v. Dunkel, 900 

F.2d 105, 107 (7th Cir. 1990). This case therefore raises none of the concerns underlying the prohibition 

against duplicitous indictments. See United States v. Saleh, 875 F.2d 535, 537 (6th Cir. 1989) (vice of duplicity is 

that a jury may find defendant guilty on the count without having reached a unanimous verdict on the 

commission of any particular offense). See also 8 Moore's Federal Practice ¶ 8.03[1] (other concerns 

underlying prohibition against duplicity include protection of defendant's right to notice of the nature and 

cause of the proceedings against him, so that he may effectively prepare a defense). 

3 In Sansone the Court said that " § 7201 includes the offense of willfully attempting to evade or defeat the assessment of a 

tax as well as the offense of willfully attempting to evade or defeat the payment of a tax." Id. (emphasis in original). 

Thus, the fact that Sansone had "stated to a revenue agent that he intended to report his 1957 income in some later 

year, even if taken at face value, would not detract from the criminality of his willful act defeating the 1957 

assessment." Id. 

2. Competency 

On October 13, 1989 the district court held a hearing on Huguenin's appeal of a magistrate's denial of his 

motion to vacate the arraignment order. At the hearing, Huguenin refused to acknowledge his presence or 

to identify himself, and challenged the court's jurisdiction over him and his case. After denying the appeal 

as 



United States v. Downs 123 F.3d 637 (7th Cir. 1997) 

96 

 

 

 

frivolous, the court noted for the record that it had "serious doubts as to [Huguenin's] competency to 

represent himself, and also serious doubt as to his full understanding of these charges, the seriousness of these 

charges, and what is about to occur." More specifically, the court said: 

. . . I've read all the papers and all the filings that have been made by this defendant, and it raises 

serious doubts in my mind as to the competency of this defendant to stand trial. It seems to me that 

this defendant is engaged in a process that psychiatrists and psychologists call denial. He is out of 

touch with reality in this case. He seems to avoid the reality of these charges and these proceedings, 

and persists in a bizarre form of behavior, rejecting anything that occurs in these proceedings. 

The district court did not immediately commit Huguenin to a federal facility for examination, but attempted 

first to arrange an evaluation by a psychiatrist located in Boston. Huguenin, however, showed up at the 

scheduled examination accompanied by several "witnesses," and refused to submit to the examination unless 

his companions were allowed to observe or he was allowed to tape record the session. After receiving the 

psychiatrist's report of this aborted encounter, the district court held a hearing and, on December 12, 1989, 

granted the government's motion to revoke bail and committed Huguenin for a determination of his 

competency to stand trial, pursuant to 18 U.S.C. §§ 4241 and 4247. 

Some 77 days later, on February 26, 1990, Huguenin returned to court for a competency hearing. He 

represented himself, but was accompanied by stand-by counsel, who had been appointed by the court. The 

district court had by then received a competency report from federal psychiatric authorities which concluded, 

in 

27 the court's paraphrase, that "Mr. Huguenin *27 is competent to stand trial and to defend himself." Neither 

Huguenin nor the government objected to the report or its conclusion; consequently, the district court 

reinstated bail. Responding to a request from Huguenin for a thirty-day extension "so I can put my material 

together and view it, consult with my standby counsel", the court put the case on its trial calendar for the end 

of March. The calendar call did not, in fact, come until April 11. 

Huguenin raises several challenges to the manner in which the court conducted the proceedings to determine 

his competency, of which we think only two bear comment. First, he claims that the district court had no 

right to subject him to a competency examination without his consent. This is incorrect. The statute provides 

that the district court may order a competency examination — either on the government's motion or sua 

sponte, as well as at the defendant's request — when it has "reasonable cause" to believe that the defendant 

may not be competent to "understand the nature and consequences of the proceedings against him or to assist 

properly in his defense." 18 U.S.C. § 4241(a). Requiring the defendant's consent (particularly where the 

defendant has chosen to represent himself) could very well defeat the purpose of the statute, since if the 

defendant is in fact incompetent, his decision to give or withhold consent to an examination cannot be 

considered valid. See United States v. Muncaster, 345 F. Supp. 970 (M.D.Ala. 1972), aff'd 472 F.2d 1407 (5th 

Cir.), cert. denied, 412 U.S. 

963, 93 S.Ct. 3021, 37 L.Ed.2d 1011 (1973) (if defendant "is competent, [he] needs no examination, and the 

examination will not help [him] . . .", while if he "is incompetent, [he] cannot make the decision, and [his] 

agreement thereto is void"). We think that Huguenin's sometimes bizarre behavior, which included a demand 

that the prosecutor and magistrate both be arrested, and his contention (in response to a direction that he 

obtain licensed rather than lay counsel) that there were no licensed lawyers in the State of Rhode Island, gave 

the court "reasonable cause" to invoke § 4241(a) and assure itself of Huguenin's competency before 

proceeding to trial. 
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Huguenin's second argument is that the court erred in allowing his commitment to extend to seventy-seven 

days. 18 U.S.C. § 4247(b) authorizes the court to commit a defendant for a competency examination under § 

4241 for "a reasonable period, but not to exceed thirty days," and to extend the commitment for fifteen more 

days, upon application of the director of the facility to which the defendant is committed, "upon a showing of 

good cause that the additional time is necessary to observe and evaluate the defendant." 

Huguenin's prolonged detention thus does appear to have violated the time limits prescribed in the statute. 

The record discloses no request for an extension, and the total period of detention, in any case, exceeds the 

maximum statutory period by more than one month. The violation, however, does not require reversal or a 

new trial, for it in no way affected the fairness or reliability of the ensuing trial. Cf. Gerstein v. Pugh, 420 U.S. 

103, 119, 95 S.Ct. 854, 865, 43 L.Ed.2d 54 (1975) (reiterating "established rule" that illegal arrest or 

detention does not void a subsequent conviction); United States v. Causey, 835 F.2d 1527, 1529 (5th Cir. 1988) 

(delay in bringing defendant before magistrate may have violated Fed.R.Crim.P. 5(a) but did not affect 

validity of conviction where defendant did not show that he was prejudiced by delay); United States v. Studley, 

783 F.2d 934, 937 n. 2 (9th Cir. 1986) (same). Huguenin has no claim that the detention denied him his right 

to a speedy trial, since (a) it appears from the record that (once properly excludable delays are figured into the 

calculation) his trial began within the seventy-day period required by the Speedy Trial Act, 18 U.S.C. § 

3161(c)(1) and (h),4 

28 and (b) Huguenin *28 failed to raise a timely speedy trial objection, which unless it is raised before trial by a 

motion to dismiss, is deemed to be waived. 18 U.S.C. § 3162(a)(2). See also United States v. Paradis, 802 F.2d 

553, 556 (1st Cir. 1986). Nor can Huguenin contend that his extended commitment deprived him of adequate 

time to prepare for trial: as noted above, the district court granted Huguenin's request for a thirty-day 

continuance at the hearing on February 26. This gave him ample time to prepare his defense. 

4 Huguenin was arraigned on July 26, 1989. His trial began, for purposes of the Speedy Trial Act, when the jury was 

empaneled on April 11, 1990 — 259 days later. See United States v. Zayas, 876 F.2d 1057, 1058 (1st Cir. 1989). Of 

those 259 days, however, 191 were excludable. One hundred and one were taken up with the pendency of various 

pre- trial motions, and sixty more were devoted to arranging the psychiatric examination in Boston and dealing 

with Huguenin's refusal to participate in it. Finally, thirty of the seventy-seven days of Huguenin's commitment 

were properly excludable, since Huguenin could legitimately have been detained for at least that much time. See 

United States v. Jones, 887 F.2d 492, 493 and n. 1 (4th Cir. 1989) (where defendant was committed for sixty-six days, 

district court excluded thirty days for purposes of speedy trial calculation). 

Finally, the record contains no suggestion that the competency examination and hearing process, however 

extended, may have produced an incorrect result — that is to say, that Huguenin was tried even though he 

was in fact incompetent.5 Although the conviction of an accused while he is mentally incompetent would be a 

deprivation of due process, Drope v. Missouri, 420 U.S. 162, 95 S.Ct. 896, 43 L.Ed.2d 103 (1975), which can 

never be harmless error, United States ex. rel. Lewis v. Lane, 822 F.2d 703, 706 (7th Cir. 1987), procedural 

glitches during the competency determination may be deemed harmless error where there is no reasonable 

probability that different procedures would have produced a finding of incompetency. Id. See also Sturgis v. 

Goldsmith, 796 F.2d 1103, 1109 (9th Cir. 1986); Hayes v. United States, 468 F. Supp. 179, 184 (S.D.Tex. 1979). 

5 The transcript shows that Huguenin (who largely conducted his own defense) was inexperienced at trial 

procedures, and obstinate and occasionally obstreperous in his attitude toward the court, but gives no hint that 

he was mentally incompetent at the time of trial. 
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3. Jury Information 

On March 8, 1990, six weeks before his trial began, Huguenin asked the district court to give him a list of 

the names, addresses and Social Security numbers of all prospective jurors at least one month in advance of 

trial, so that he could ask the Internal Revenue Service for information about the venire members under 26 

U.S.C. § 6103(h)(5). The statute provides: 

In connection with any judicial proceeding described in paragraph (4) to which the United States is a 

party, the Secretary shall respond to a written inquiry from an attorney of the Department of Justice 

(including a United States Attorney) involved in such proceeding or any person (or his legal 

representative) who is a party to such proceeding as to whether an individual who is a prospective 

juror in such proceeding has or has not been the subject of any audit or other tax investigation by the 

Internal Revenue Service. The Secretary shall limit such response to an affirmative or negative reply to 

such inquiry. 

The district court denied Huguenin's motion. However, immediately prior to trial, at the prosecutor's 

suggestion, the court initiated a two-step procedure of its own to obtain the information covered by 

Section 6103(h)(5). 

When the court empaneled the jury on April 12, 1990, the prosecutor collectively asked the first twelve 

jurors called whether they or anyone in their immediate families had ever been audited or investigated by the 

IRS. Only one juror spoke up, saying that he had worked for a company that had been audited many times. 

This juror, along with several others, was excused as the parties exercised their peremptory challenges. 

As the court called new jurors to replace those excused, the prosecutor asked each of them the same question: 

Have you, or any member of your immediate family, ever been audited or investigated by the Internal 

Revenue 

29 Service? At length, a panel of twelve jurors and two alternates was selected. Eleven of the jurors and one *29 

of the alternates had answered "No" to the prosecutor's question concerning IRS audits or investigations, but 

two of the panel members had answered "Yes." John Gomes, who participated in the jury's deliberations and 

verdict, said that he had been audited twelve or thirteen years earlier. Patricia Gilbert, who sat only as an 

alternate, said that she had been audited fifteen years earlier. Huguenin did not object to the empanelment of 

either Gomes or Gilbert. 

As a second step, the district court directed the prosecutor to submit the empaneled jurors' names and Social 

Security numbers to the IRS and to request a response under § 6103(h)(5). Several days later, the IRS 

responded that none of the fourteen jurors had been audited or investigated by the IRS. This response 

conflicted with the recollections of jurors Gomes and Gilbert, but neither Huguenin nor the government 

brought the inconsistency to the court's attention, and the trial began on April 23. 

The government eventually disclosed the source of the discrepancy. After Huguenin's appeal had been 

briefed, the government advised us that the IRS' response in this case "covered only the period from 1985 

through 1990." The IRS had so limited its search because it could conduct a rapid computerized search for § 

6103(h)(5) information only for the current year and the five preceding tax years. A more complete search 

would require a time-consuming, manual review of the files "by year and by region of filing." 

We remanded the matter to the district court with instructions, among other things, to obtain a complete § 

6103(h)(5) response from the IRS and to determine whether the response revealed any other discrepancies 

between the jurors' voir dire answers and their tax records. The complete response verified the "Yes" 

answers given on voir dire by jurors Gomes and Gilbert, but contradicted the "No" answers given by jurors 

Henry and McGowan. According to the IRS records, Henry had been audited in 1978, McGowan in 1975. 

 

 



United States v. Downs 123 F.3d 637 (7th Cir. 1997) 

99 

 

 

 

 

We find no reversible error in this record. By its terms, the statute imposes a duty to provide information 

about prospective jurors only on the Secretary of the Treasury, not on the district court. We do not subscribe 

to the Ninth Circuit decisions which say that Section 6103(h)(5) gives tax defendants an "absolute right" not 

to proceed to trial without IRS record information about prospective jurors. See United States v. Sinigaglio, 

925 F.2d 339, 341 (9th Cir. 1991); United States v. Hashimoto, 878 F.2d 1126, 1130 (9th Cir. 1989). Nothing in 

the statute or in its legislative history suggests that Congress intended the statute to override the district 

court's authority to control its docket and its public duty to offer prompt and efficient administration of 

justice. United States v. Spine, 945 F.2d 143, 147-148 (6th Cir. 1991). The district court has an implicit 

responsibility to promote compliance with § 6103(h)(5), but we must define this responsibility, and the 

district judge must discharge it, in a manner that takes into account those competing, and we think 

paramount, concerns. See United States v. Lussier, 929 F.2d 25, 30 (1st Cir. 1991) (statute makes no provision 

for extreme alteration of normal trial arrangements). 

We turn, then, to an evaluation of the procedures used in this case. The procedure that the district court 

sought to use was entirely proper; we have already held that the district court can "adequately enforce both 

the letter and spirit of the statute" by "winnowing the juror pool through questions on voir dire, directing 

the prosecutor to verify the empaneled jurors' answers to § 6103(h)(5) information about them from the IRS, 

and in fact obtaining such verification " United States v. Lussier, 929 F.2d at 30. 

It is true that the IRS' time-limited response to the prosecutor's request prevented the court from obtaining 

complete verification of the jurors' voir dire answers. But we see no practical way to have avoided that lapse. It 

30 is a fact (established on remand in this case by the district court) that a § 6103(h)(5) response going back *30 

more than six years requires the IRS to conduct a time-consuming manual search of records housed at one or 

more of its regional service centers.6 If, in a given case, the district court can reasonably arrange its docket to 

accommodate this fact, it may certainly do so, and, where feasible, this may be a desirable course.7 But we 

cannot say that a district court has committed reversible error when it attempts to balance competing 

interests by obtaining the next best alternative to a full § 6103(h)(5) response from another source: the jurors' 

answers to voir dire questions. 

6 The IRS took nineteen business days to perform a "complete" search of the fourteen jurors' tax records. The search 

was "complete" in that it went back to 1967, taking into account all of the records "capable of definitively showing 

whether or not a person has been audited or investigated." The IRS performed the "complete" search by manually 

reviewing microfilmed records located at the Andover Regional Service Center, where it keeps records of returns 

filed in New England. All of the jurors in this case had filed all of their returns for all of the years in question at the 

Andover center. Had any of the jurors ever filed returns in other areas of the country, the IRS would have had to 

perform manual searches at the service centers for those areas, and the search process would have lasted longer than 

nineteen days. 

7 In this case, the district court suggested that it might allow the IRS to conduct a complete search without seriously 

disrupting its docket by (1) hearing other trials while awaiting the search results, or (2) bringing in a special juror 

panel for the express purpose of empaneling a § 6103(h)(5) case several weeks before the anticipated trial date. 

Given, however, the variations in workload and personnel among different courts, we expressly refrain from 

requiring a court to adapt its schedule in this manner. 

 

Defendants in other cases involving § 6103(h)(5) — though not the appellant in this case — have challenged 

the sufficiency of voir dire questions about a juror's audit history, pointing out that in the absence of a full 

response from the IRS the defendant has no way to confirm the accuracy of the jurors' responses. See United 

States v. Spine, at 148. See also United States v. Sinigaglio, 925 F.2d at 342 (voir dire questions do not negate 

"risk of prejudice" raised by incomplete § 6103(h)(5) response). The Fifth and Sixth Circuits have responded 

to 
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this objection by noting that the courts ordinarily presume veniremen to tell the truth on voir dire, even in 

response to "sensitive and potentially embarrassing questions." United States v. Masat, 896 F.2d 88, 95 (5th Cir. 

1990). See also United States v. Spine, at 148. 

We endorse this response, and offer another: even if some jurors were not to tell the truth on voir dire, the 

"risk of prejudice" to which their falsehoods would expose a tax defendant is ephemeral. If § 6103(h)(5) has 

any value, it is to alert a tax defendant (or tax prosecutor) to the possibility of bias caused by a prospective 

juror's history of dealings with the IRS. See United States v. Hashimoto, 878 F.2d at 1135 (Wiggins, J., 

dissenting). 

Common sense tells us that a juror who falsely states that he has not been audited or investigated poses little 

real risk of bias to the defendant. The juror has either forgotten about the audit (as the district court believes 

happened here to Henry and McGowan), or has lied about it, perhaps out of embarrassment. In the first case 

the juror presents no more or less a risk of bias (to either the defendant or the government) than a juror who 

actually has not been audited or investigated — what the juror does not know cannot warp his judgment. In 

the second case, the government bears the only plausible burden of risk, since "it is difficult to conceive of a 

juror who has experienced the investigative powers of the I.R.S. favoring the government over the defendant, 

a coinvestigatee." United States v. Johnson, 762 F. Supp. 275, 277 (C.D.Cal. 1991).8 

8 Common sense evidently spoke to Huguenin, too: he did not challenge either of the two jurors who recalled 

being audited on voir dire. 

 

A defendant might arguably risk prejudice were a court to seat a juror who falsely stated on voir dire that he 

had been audited, and the incomplete § 6103(h)(5) response failed to reveal the truth. Whether any prospective 

31 juror would ever tell such a lie is a matter of speculation, if not *31 fantasy; in any event, it did not happen 

here.9 

 
9 We question the materiality of the prejudice to the defendant even if the fantastic did occur. The risk to the defendant 

in that case is that the court will seat a juror who is not as biased against the government as his voir dire answer 

might have led the defendant to believe. That a juror may be less biased against the government than the defendant 

had hoped, however, does not mean that the juror will be more biased against the defendant. Rather, the potential 

disadvantage is the loss of an unfair advantage; the defendant's only real risk is the risk that he will be judged by an 

impartial juror. 

Affirmed. 
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Kanne, Circuit Judge. 
 

Thomas Downs began trading commodities for himself in 1986. Over the next few years, however, the 

trading went very poorly. To finance the trading, Downs had to take out a series of loans, using cattle and 

250 acres of farmland from his father's estate as collateral. When Downs missed a loan repayment date in 

1989, he asked for an extension. The credit association granted the extension but only after Downs falsely 

reported that his father's estate owned 164 head of cattle worth $105,000. In fact, the estate had no cattle, and 

on March 27, 1995, 

Downs pleaded guilty to one count of making false statements regarding a loan, in violation of 18 U.S.C. § 

1014. After numerous court proceedings and time extensions relating to Downs' mental competency to plead 

guilty and his representation by counsel, the District Court ultimately sentenced Downs in June 1996 to 23 

months of imprisonment. On appeal, Downs argues 1) that the District Court abused its discretion by not 

holding a hearing regarding his mental competence to plead guilty, 2) that he received ineffective assistance 

of counsel, and 3) that the District Court erred during sentencing when calculating the loss resulting from 

Downs' fraud. We reject each of these arguments in turn and therefore affirm the judgment of the District 

Court. 

Analysis [3] Hearing Regarding Mental Competence 

Downs first argues that the District Court should have held an evidentiary hearing to decide whether he was 

mentally competent to plead guilty. Neither Downs nor his counsel ever requested a competency hearing, but 

Downs argues on appeal that the peculiar events following his guilty plea should have led the District Court 

to 
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hold such a hearing. 
 

After being charged in September 1994 with numerous counts of wrongdoing related to his loans, Downs 

pleaded guilty in March 1995 to a single count of making false statements. After pleading guilty, however, 

Downs began behaving somewhat erratically. In July 1995, Downs asked his attorney to withdraw from his 

appointment as counsel. Downs stated in a letter sent to the District Court that his attorney had failed to 

prepare an adequate defense, had exerted extreme pressure on Downs to plead guilty, and had shown Downs 

the plea agreement only one hour before the guilty plea hearing. In August 1995, Downs sent another letter 

to the District Court asking for "federal protection from people that are trying to seriously harm and 

probably kill me" through "various illegal drugs and poisons." Downs also stated in the letter that he found it 

"unbelievable what people have done to me over the years simply because God gave me high intelligence and 

athletic ability." After sentencing was delayed to give Downs time to find new counsel, Downs elected in 

November 1995 to proceed pro se but with the Deputy Federal Public Defender as standby counsel. In 

December 1995, Downs filed a motion to withdraw his guilty plea pursuant to Federal Rule of Criminal 

Procedure 32(e). In January 1996, however, Downs did not appear for a hearing on the motion. Because 

Downs had known about the 

640 hearing but had gone to *640 work instead, the District Court had Downs arrested. 
 

Once in court, Downs requested that his standby counsel be made his permanent counsel. Downs also asked 

that his earlier motion to withdraw his guilty plea itself be withdrawn, prompting the District Court to deny 

the earlier motion on mootness grounds. The District Court then sua sponte ordered a psychiatric evaluation 

of Downs. After meeting with Downs and his sisters and after reviewing records from a prior psychiatric 

evaluation of Downs, a court-appointed psychiatrist concluded in a thorough report that Downs probably 

suffered from schizoaffective disorder. Regarding Downs' competence to plead guilty, the psychiatrist was 

somewhat equivocal: 

[H]is illness is not severe enough that he is completely incompetent in making decisions. Also, he is 

very intelligent and very knowledgeable about the legal system. In other words, while I do not 

believe that Mr. Downs is entirely incompetent, I believe that his judgement is impaired and that this 

should be taken into consideration when making decisions about the disposition of his case. 

Specifically, I do not find that he was incompetent in accepting a plea bargain, but that his 

decision- making was partially impaired by his mental illness. Further, I do not find that he is 

incompetent to continue with further legal proceedings, but his illness will make it more difficult 

for him to fully cooperate with his attorney. 

At a status hearing in April 1996, the District Court concluded — based on its experience with Downs and on 

this psychiatric report — that Downs had been competent to plead guilty. The court specifically noted that " 

[n]either party disputes the Court's finding." In June 1996, the District Court finally sentenced Downs to 

prison. 

As mentioned above, Downs now argues that the District Court should have held an evidentiary hearing 

before concluding that Downs was competent to plead guilty. Downs, however, never asked for such a 

hearing. 

Indeed, even when represented by new counsel, Downs made no objection to the District Court's competency 

finding and never even hinted that he wanted to renew his motion to withdraw his guilty plea. By all 

appearances, Downs and his attorney were content in April 1996 to have the District Court find Downs 

competent and proceed to sentencing. 
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If an error is not brought to the attention of the trial court, Federal Rule of Criminal Procedure 52(b) allows 

us to review the error only if it is plain and only if it affects substantial rights. See United States v. Olano, 507 

U.S. 725, 737 (1993). The Government argues that Downs waived any objection to the District Court's 

finding of competency and that plain-error review is therefore appropriate. Downs, however, argues that he 

did not need to request a competency hearing because the District Court rather than Downs raised the issue 

of mental competence. Downs cites 18 U.S.C. § 4241, which states that a defendant is mentally incompetent 

if he is "unable to understand the nature and consequences of the proceedings against him or to assist 

properly in his defense," 18 U.S.C. § 4241(d), and which requires a court to order a mental competency 

hearing (on either a party's motion or the court's own motion) "if there is reasonable cause to believe" that 

the defendant meets this standard, 18 U.S.C. § 4241(a).1 

1 Although the caption to 18 U.S.C. § 4241 refers specifically to mental competency "to stand trial," we have stated that 

the standard for competency to stand trial and the standard for competency to plead guilty are identical. See 

Chichakly 

v. United States, 926 F.2d 624, 635 n. 16 (7th Cir. 1991); United States ex rel. Heral v. Franzen, 667 F.2d 633, 638 (7th 

Cir. 1981). 

 

We are doubtful about Downs' contention that he may raise this issue anew on appeal even after he sat idly 

by while the District Court found him mentally competent. Although Downs was not obligated under 18 

U.S.C. § 4241 to demand a competency hearing, Downs and his counsel clearly had the opportunity to object 

when the District Court found him competent. Downs, moreover, cites no authority for his position, which 

flies in the face of Rule 52(b)'s purpose of giving trial courts maximum opportunity to address and rectify 

alleged errors. 

641 See United *641 States v. Davis, 15 F.3d 1393, 1406-07 (7th Cir. 1994). Whether Downs is correct, however, 

is irrelevant because we find that the District Court's actions are supportable even under normal standards of 

review. 

Downs' primary argument is that once the District Court ordered a psychiatric examination of Downs, it had 

to complete the process by holding a competency hearing. Whether to hold such a hearing, however, is a 

discretionary decision of the trial court, and findings regarding competence are reviewed only for clear error. 

See Chichakly v. United States, 926 F.2d 624, 633 (7th Cir. 1991). The trial court had to exercise its discretion 

in the shadow of 18 U.S.C. § 4241, but that statute required a hearing only if there was "reasonable cause" to 

believe that Downs' guilty plea was hindered by a mental disease or defect that made Downs "unable to 

understand the nature and consequences of the proceedings against him or to assist properly in his defense." 

Section 4241(b) authorizes courts to order a psychiatric examination "[p]rior to the date of the hearing," but 

we do not read that section to require a hearing whenever a psychiatric examination has been ordered. Rather, 

a district court's duty is the same even after a psychiatric examination, namely, to determine whether the 

evidence before the court mandates a hearing under the standard of sec. 4241(a). 

In this case, the District Court's decision not to hold a hearing was not an abuse of the court's discretion. A 

trial court "is always in the best position" to determine the need for a competency hearing, Chichakly, 926 

F.2d at 632 (quoting Quadrini v. Clusen, 864 F.2d 577, 583 (7th Cir. 1989)), and the District Court here had 

ample evidence on which to base its competency finding. During the original guilty plea hearing, the court 

inquired regarding Downs' physical health and his competence to make a knowing plea. Neither Downs nor 

his counsel indicated or even suggested that Downs was incompetent to plead guilty. Indeed, Downs stated 

that a University of Chicago psychiatrist had recently found him to be "in perfectly good health." 
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When Downs' behavior became erratic, the District Court began to question Downs' mental competence. The 

court therefore ordered the psychiatric evaluation, thus adding expert evidence to the District Court's own 

repeated observations of Downs' conduct. Admittedly, the psychiatrist's report hedged somewhat on Downs' 

mental condition, but it explicitly did "not find that he was incompetent in accepting a plea bargain." The 

report does not state its definition of competency, but we think it is fair to read the psychiatric report as 

concluding that Downs satisfied the not-particularly-high standard of 18 U.S.C. § 4241. Furthermore, because 

"incompetency involves an inability to assist in the preparation of a defense or rationally to comprehend the 

nature of the proceedings," the failure of either of Down's attorneys to suggest his incompetence "provides 

substantial evidence of [Downs'] competence." United States v. Garrett, 903 F.2d 1105, 1117 (7th Cir. 1990) 

(quoting United States v. Vamos, 797 F.2d 1146, 1150 (2d Cir. 1986)). In short, combined with the District 

Court's own observations and the silence of Downs' counsel, the psychiatric report obviated the need for an 

evidentiary hearing. Although the District Court might have ordered a competency hearing based upon this 

evidence, the absence of a hearing was not an abuse of discretion and the finding of competence was not 

clearly erroneous. See United States v. O'Neal, 969 F.2d 512, 514 (7th Cir. 1992); United States v. Pryor, 960 

F.2d 1, 2 

(1st Cir. 1992). 

Ineffective Assistance of Counsel 

Next, Downs raises on this direct appeal a claim of ineffective assistance of counsel against each of his two 

attorneys. Downs asserts that his first attorney failed to investigate his mental competence, failed to explain 

the plea agreement to him, and failed to explore possible defenses. Downs asserts that his second attorney 

failed to demand a hearing at which evidence of his incompetence to plead guilty could have been presented. 

Claims of ineffective assistance of counsel are, of course, governed by the standard established in Strickland v. 

642 Washington, *642 466 U.S. 668 (1984). When defendants raise these claims on direct appeal, however, we 

have a hard time even applying the Strickland standard because trial records are so narrow. At this point, for 

example, we have nothing except Downs' naked allegations regarding his first counsel's investigation and 

advice, and we have nothing but rank speculation regarding his second counsel's failure to press the 

competency issue to the District Court. For all we know, Downs' first attorney was a real-life Atticus Finch; 

his second attorney, meanwhile, may have thought that Downs was competent and that Downs' best bet was 

to preserve his guilty plea. We have no idea what happened, but without any more facts, "trial counsel's 

alleged lapses or errors will be presumed tactical moves, flawed only in hindsight." United States v. Trevino, 

60 F.3d 333, 338 (7th Cir. 1995), cert. denied, 116 S. Ct. 739 (1996); see also Guinan v. United States, 6 F.3d 

468, 475 (7th Cir. 1993) (Easterbrook, J., concurring) ("[T]he trial record is always inadequate to support a 

successful claim of ineffective assistance."). 

When a defendant raises an ineffective assistance claim on direct appeal, "[t]he best the defendant can hope 

for is a remand, with instructions to explore explanations for conduct that appears questionable." United 

States v. Davenport, 986 F.2d 1047, 1050 (7th Cir. 1993). Instead of remanding Downs' claims, however, and 

instead of deciding them on the limited record before us (which might preclude future collateral relief, see id.), 

we decline to consider the claims today. A record to support these claims would best be constructed in future 

proceedings under 28 U.S.C. § 2255, and our action today leaves that option open. 

Calculation of Loss Under USSG sec. 2F1.1 

Finally, Downs argues that the District Court erred in calculating his sentence under sec. 2F1.1 of the 

Sentencing Guidelines. Specifically, Downs contends that the District Court overestimated the loss resulting 

from his actions and thus oversentenced him under sec. 2F1.1, which governs sentencing for convictions 

under
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18 U.S.C. § 1014. See United States Sentencing Guidelines Manual (USSG) sec. 2F1.1 (1995). The District 

Court began its calculations by noting that the loans mentioned in Downs' indictment totaled approximately 

$540,000. Although Downs pleaded guilty to a false statement regarding only one of the loans, the District 

Court reasoned that wrongdoing related to the other loans was relevant conduct properly included in Downs' 

sentence under USSG sec. 1B1.3. On appeal, Downs does not challenge this finding. Downs does protest, 

however, the District Court's failure to deduct from the $540,000 all of the money the lending institution 

ultimately recovered from Downs. The District Court deducted only the value of the land Downs had 

pledged as collateral ($163,000), thereby calculating the loss from Downs' fraudulent activities at $377,000. 

By the time of sentencing, however, Downs had extinguished all but $30,884 of the debt. Downs argues that 

the District Court should have used this lower figure which, under the applicable 1988 version of the 

Sentencing Guidelines, would have reduced Downs' offense level by three points. 

Downs' argument turns on the meaning of the word "loss" in the Sentencing Guidelines, which is an issue we 

review de novo, see United States v. Morris, 80 F.3d 1151, 1171 (7th Cir.), cert. denied, 117 S. Ct. 181 (1996). 

The Guidelines themselves do not define "loss," but the Guidelines' commentary (which is generally binding 

on the federal courts, see Stinson v. United States, 508 U.S. 36, 38 (1993)) does provide some interpretive 

assistance. Application Note 7(b) to sec. 2F1.1 states that in fraudulent loan application cases, 

the loss is the actual loss to the victim (or if the loss has not yet come about, the expected loss). For 

example, if a defendant fraudulently obtains a loan by misrepresenting the value of his assets, the loss 

is the amount of the loan not repaid at the time the offense is discovered, reduced by the amount the 

lending institution has recovered (or can expect to recover) from any assets pledged to secure the 

loan. 

643 *643 USSG sec. 2F1.1, comment. (n. 7(b)) (1995). Although this commentary was not added until after 

the version to the Guidelines that applies to Downs, we may consider such subsequent amendments if 

they clarify rather than substantively change the Guidelines. See USSG sec. 1B1.11(b)(2), p.s. This 

application note to sec. 2F1.1 serves a clarifying purpose, both because it leaves the text of the 

Guidelines untouched and because it reasonably interprets language already in the Guidelines. See 

United States v. Bennett, 37 F.3d 687, 694 n. 11 (1st Cir. 1994); cf. United States v. Fones, 51 F.3d 

663, 669 (7th Cir. 1995) (finding that application note to sec. 3B1.1 was clarifying rather than 

substantive). Our analysis will therefore be guided by Application Note 7(b). 

We find the language of this commentary to be reasonably clear that courts should calculate loan losses by 

taking the outstanding balance of a loan (at the time the offense is discovered) and subtracting the assets 

securing the loan (again at the time the offense is discovered). Downs, however, points to a slight ambiguity 

in the language of Application Note 7(b), arguing that although a court's calculations should start with the 

outstanding balance at the time the fraud is discovered, courts should then subtract the assets pledged to 

secure the loan no matter when they were pledged. The application note's reference to "assets pledged to 

secure the loan," according to Downs, instructs a court to subtract even those assets pledged after discovery 

of the offense. 

Downs' construction of the application note, however, seems farfetched. Although lending institutions may 

well demand additional assets to secure a loan after discovery of a fraudulent application, we do not think 

Application Note 7(b) should be construed to give defendants credit for such assets. If, as Downs asserts, the 

Guidelines intend for sentences to be based on victim losses only after all is said and done, why does the 

application speak so narrowly in terms of "assets pledged to secure the loan"? One would think the Guidelines 

would also give credit for sums repaid directly to the lending institution after discovery of the offense, 

regardless of whether these sums are "pledged to secure the loan." Furthermore, from a policy standpoint, we 

doubt that defendants should be allowed to buy reduced sentences by repaying the victims of their fraudulent 
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schemes. See United States v. Mummert, 34 F.3d 201, 204 (3d Cir. 1994) ("A defendant in a fraud case should 

not be able to reduce the amount of loss for sentencing purposes by offering to make restitution after being 

caught."). Defendants whose fraudulent schemes are interrupted before completion, for example, are 

routinely punished based on intended loss even though no loss ultimately occurred. See United States v. 

Coffman, 94 F.3d 330, 337 (7th Cir. 1996), cert. denied, 117 S. Ct. 1425, and cert. denied, 117 S. Ct. 1426 

(1997); see generally Steven Shavell, Deterrence and the Punishment of Attempts, 19 J. Leg. Stud. 435 

(1990). 

Our position is directly supported by the First Circuit. See United States v. Chorney, 63 F.3d 78, 82-83 (1st 

Cir. 1995). The Tenth Circuit's contrary precedent, meanwhile, is weak support for Downs because it does not 

even consider the application note to sec. 2F1.1. See United States v. Gallegos, 975 F.2d 710, 712-13 (10th 

Cir. 

1992). And despite Downs' citations to United States v. Mau, 45 F.3d 212 (7th Cir. 1995), and United States 

v. Mount, 966 F.2d 262 (7th Cir. 1992), those decisions are entirely consistent with our disposition of this 

case today. In Mau, we analogously held that "the time to determine [the] loss in a check-kiting scheme is 

the moment the loss is detected." Mau, 45 F.3d at 216. And in Mount, we stated that an "embezzler causes 

loss in the full amount taken, despite plans to repay, because the employer is at risk in the interim and lacks a 

ready source of recompense." Mount, 966 F.2d at 266 (emphasis added). Today we apply the same general 

principle to loan cases: the unsecured portion of a loan is a common-sense estimate of the interim risk faced 

by the lending institution and gives a defendant credit for the pledged assets the lending institution could 

readily use for recompense. This estimate of loss similarly has the advantage of not "making the term of a 

criminal sentence turn on conjecture." Id. at 267 (Ripple, J., concurring). 

644 We do not mean to suggest, however, that district courts have no discretion when calculating *644 sentences 

in fraudulent loan application cases. Application Note 7(b) itself states that its method for determining losses 

in fraudulent loan application cases may either understate or overstate the seriousness of the defendant's 

conduct and may therefore require an upward or downward departure. See USSG sec. 2F1.1, comment. (n. 

7(b)) (1995). Indeed, the application note gives examples of cases where its method "will tend not to reflect 

adequately the risk of loss created by the defendant's conduct." Id. We too have stated that fraud sentences 

should be grounded in economic reality and based on the actual risks created by defendants. See United States 

v. Schneider, 930 F.2d 555, 558-59 (7th Cir. 1991). The place for such considerations, however, is a district 

court's departure decision after it has first calculated a sentence based on Application Note 7(b). The estimate 

of loss derived by subtracting pledged assets from the outstanding loan balance at the time of discovery is 

thus best viewed as a "presumptive proxy" for the actual loss, with individual circumstances possibly 

warranting adjustments to sentences based on this proxy. See Chorney, 63 F.3d at 83. 

As noted above, Application Note 7(b) allows such adjustments based on the risk created by a defendant's 

conduct, not on the fortuity of what loss actually resulted after some or all of the money was paid back. 

Instead of presenting arguments based on the interim risk to the lending institution, however, Downs 

stridently argued to the District Court that this was a "zero-loss" case because the lending institution 

recouped much if not all of the money it had loaned Downs.2 On appeal, Downs now asks for an evidentiary 

hearing to show that the lending institution was never really at risk for the entire unsecured portion of the 

loan. But like other arguments, sentencing challenges must be raised in the trial court or they are considered 

forfeited on appeal. 

See United States v. Rivero, 993 F.2d 620, 623 (7th Cir. 1993). Downs' failure to seek an evidentiary hearing 

in the District Court means that the issue is forfeited and requires review only for plain error. See id. If there 

was error here, however, it was hardly plain and did not even come close to "seriously affect[ing] the 

fairness, integrity or public reputation of [the] judicial proceedings," as reversal for plain error would 

require. See Olano, 507 U.S. at 736. We therefore reject Downs' sentencing challenge. 
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2 Downs did argue to the District Court that it had mistakenly excluded from its calculations certain assets Downs 

had already pledged to the lending institution. Specifically, Downs argued that he deserved a loss offset of $97,000 

for crops grown after discovery of Downs' offense. The offset was warranted, according to Downs, because the 

lending institution had a security interest in "all crops" from the land, including "after-acquired" crops. The 

District Court rejected Downs' argument, reasoning that the security interest was too speculative because the 

crops were not even in the ground when the offense was discovered. 

We review a district court's specific determination of loss (as opposed to the definition of loss) for clear error. See 

United States v. Channapragada, 59 F.3d 62, 66-67 (7th Cir. 1995). The issue here is a close one, but we are not left 

with the definite and firm conviction that a mistake has been committed, see United States v. LeBlanc, 45 F.3d 192, 195 

(7th Cir. 1995). When the fraud was discovered, the pledged crops were not readily available to the lending institution, 

and estimating the proceeds from the crops that would have been available to the bank over the indefinite future 

would have involved a fair degree of speculation. We therefore cannot say the District Court clearly erred. 

 

The judgment of the District Court is Affirmed. 
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HARRY T. EDWARDS, Circuit Judge: 
 

This is an appeal from a decision of the District Court requiring a 30-day competency examination and 

pretrial detention of appellant Mark Alan Weissberger. The appellant was arrested in the Dirksen Senate 

Office Building for carrying a fully-loaded .357 magnum revolver. The resulting search of his briefcase 

uncovered a batch of fanciful letters in which Weissberger identified himself as "World President." The 

letters revealed 

Weissberger's intention, as "World President," to order the arrest and imprisonment of a group of public 

figures, including President Bush, Vice President Quayle and Senator Paul Sarbanes. Subsequent investigation 

revealed that Weissberger may have been trying to get at Senator Sarbanes, who was scheduled to attend a 

meeting of the Joint Economics Committee on the day in question. 

At a preliminary examination, the Magistrate Judge ordered Weissberger to undergo a 30-day competency 

evaluation as permitted by 18 U.S.C. §§ 4241(a), 4247(b) (1988) and denied bail. Appellant then requested the 

District Court to review the Magistrate Judge's orders. At a hearing before the District Court, appellant, 

with the assistance of counsel, argued that the Magistrate Judge exceeded her authority in ordering a 

competency 

evaluation, that the proceeding violated procedural due process and that there was no justification for the 

denial of bail. Following de novo review of the case, the Chief Judge of the District Court affirmed the orders 

requiring a 30-day competency evaluation and denying bail. This appeal followed. 
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Weissberger argues that he is competent to stand trial. He challenges the District Court's orders on three 

grounds: first, he claims that the Magistrate Judge was without authority to order a 30-day competency 

evaluation; second, he argues that, in any event, pursuant to procedural due process, a person in his position 

must be given a 24-hour screening examination before he can be subjected to the more intrusive 30-day 

competency evaluation; and, finally, he contends there is no basis for pretrial detention. The Government 

argues that this court lacks jurisdiction to hear the matter pertaining to the 30-day competency evaluation, 

because there is no appealable final order; the Government's principal argument, however, is that the 

judgments on review should be affirmed in all respects because there is no basis for overturning the orders of 

the District court. 

The court finds that it has jurisdiction to hear appellant's challenges to the 30-day competency evaluation 

under the collateral order doctrine; on the merits, we affirm both the competency evaluation order and the 

decision denying bail. 

I. BACKGROUND 

Sometime during the day of May 22, 1991, appellant Weissberger went to the office of U.S. Senator Paul 

Sarbanes. The purpose of his visit was to inquire whether Senator Sarbanes planned to attend a meeting of 

the Joint Economics Committee scheduled for later that day. It is not entirely clear why Weissberger wanted 

to 

395 know the whereabouts of Senator Sarbanes. *395 The record indicates, however, that Weissberger had 

been fired from a job at Voice of America, and he apparently held Senator Sarbanes responsible for his 

discharge. 

Later during the day of May 22, Weissberger showed up in the Joint Economics Committee hearing room of 

the Dirksen Senate Office Building. After he was discovered to be carrying a fully-loaded .357 magnum 

revolver, Weissberger was arrested by the United States Capitol Police. Appellant was then charged with 

carrying a firearm into the Dirksen Office Building in violation of 40 U.S.C. § 193f(a)(1) (1988). 

Upon arresting Weissberger, the Capitol Police searched his briefcase and found a series of letters signed by 

the appellant, in which he identified himself as the "World President." The letters revealed that, in his 

assumed capacity of World President, Weissberger "ordered" a group of individuals to be arrested and 

imprisoned in connection with "Watergate 2" and some related conspiracy that resulted in the expulsion of 

United States State Department personnel from the United States Embassy in Moscow. The letters indicated 

that the persons against whom action was to be taken included President Bush, Vice President Quayle, Javier 

Perez de Cuellar, Senator Paul Sarbanes, William Schaeffer, Ronald Reagan, Candice Bergen, Jimmy Smits 

and Jack Nicholson. According to one letter, because this "problem group" included President Bush, United 

States enforcement officers were refusing to execute the arrests; Weissberger therefore wrote to Ambassador 

Dubinin of the Soviet Union, requesting the assistance of INTERPOL to carry out the arrests of the named 

individuals. 

At a preliminary hearing held on May 28, 1991, the Magistrate Judge denied bail and, finding that there was a 

question as to Weissberger's competency to stand trial, ordered a 30-day competency evaluation. 

Weissberger, claiming that he was competent, sought review by the District Court pursuant to 28 U.S.C. § 

636(b)(1) (1988). The Chief Judge conducted a de novo review of the evidence, after which he found that a 30-

day competency examination was warranted because there was reasonable cause to believe that Weissberger 

might be incompetent to stand trial; the Chief Judge also denied bail because he found that the appellant was a 

threat to the community. 
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II. ANALYSIS 

Weissberger now appeals the competency evaluation order on the grounds that the Magistrate Judge 

exceeded her authority in ordering it sua sponte and that the Order violated procedural due process. Further, 

Weissberger appeals the pretrial detention. Before turning to appellant's claims, however, we first address the 

issue raised by the Government, i.e., whether this court has jurisdiction to hear the competency evaluation 

appeal. 

A. Appealability 

Under federal law, an individual cannot be prosecuted on criminal charges unless he is "competent" to stand 

trial. Generally, a defendant is considered to be incompetent if he is "unable to understand the nature and 

consequences of the proceedings against him or to assist properly in his defense." 18 U.S.C. § 4241(a) (1988). 

There is a three-stage statutory process pursuant to which competency determinations are made. 18 U.S.C. 

§ 4241 (1988). At the first stage of the competency determination process, a court may order a competency 

evaluation committing a defendant for a period not exceeding 30-days if the court has "reasonable cause" to 

believe that the individual may be incompetent to stand trial. 18 U.S.C. § 4241(a). There is no precise 

definition of "reasonable cause"; however, the Supreme Court has held that any significant doubt as to the 

defendant's competency requires a competency evaluation. Pate v. Robinson, 383 U.S. 375, 385, 86 S.Ct. 836, 

842, 15 L.Ed.2d 815 (1966) (where evidence raises a bona fide doubt as to defendant's competency, an 

evaluation must be held); see also United States v. Crosby, 739 F.2d 1542, 1546 (11th Cir.), cert. denied, 469 

396 U.S. 1076, 105 S.Ct. 576, 83 L.Ed.2d 515 (1984) (test is whether there is reasonable *396 cause to believe that 

the defendant " might be incompetent to proceed," not whether the defendant is incompetent). The 

information produced by the evaluation is presented at an adversarial hearing at which the judge determines 

whether a preponderance of the evidence indicates that the defendant is incompetent. 18 U.S.C. § 4241(a), (d) 

(1988). 

At the second stage of the competency determination process, upon a finding of incompetency, the court may 

commit the defendant for a "reasonable time, not to exceed four months . . . to determine whether there is a 

substantial probability that in the foreseeable future he will attain the capacity to permit the trial to proceed." 

18 

U.S.C. § 4241(d) (1988). Finally, at the third stage of the process, which comes at the end of the second 

confinement, another hearing is held to determine if the defendant is a long-term incompetent and 

sufficiently dangerous to require indefinite institutionalization. Id. at §§ 4241(d), 4246 (1988). 

This case involves an appeal from a judicial determination requiring confinement and psychiatric evaluation 

at the first stage of the statutory process. The Government claims that there can be no review of this 

determination because it does not involve a "final order" from which an appeal can be taken under 28 U.S.C. § 

1291 (1988). See Flanagan v. United States, 465 U.S. 259, 263, 104 S.Ct. 1051, 1053, 79 L.Ed.2d 288 (1984) (in a 

criminal case, conviction and sentencing constitute a "final decision"). It is true that the competency 

evaluation order is not a "final order" in the traditional sense in which that term is used; it is nonetheless 

reviewable under the so- called "collateral order" doctrine, just as is the decision denying bail. See Stack v. 

Boyle, 342 U.S. 1, 6, 72 S.Ct. 1, 4, 96 L.Ed. 3 (1951) (an order denying bail is immediately appealable). 

In Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546-47, 69 S.Ct. 1221, 1225-26, 93 L.Ed. 1528 (1949), 

the Supreme Court upheld the immediate appeal of orders that might otherwise be viewed as non-final, so 

long as three conditions are met: the order must (1) "conclusively determine the disputed question," (2) 

"resolve an important issue completely separate from the merits of the action," and (3) "be effectively 

unreviewable on appeal from a final judgment." Coopers Lybrand v. Livesay, 437 U.S. 463, 468, 98 S.Ct. 2454, 

2458, 57 L.Ed.2d 351 (1978). It is pursuant to this "collateral order" rule that appellant may seek review of 

the competency evaluation order in this case. 
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The District Court's decision, to hold Weissberger in confinement for up to thirty days to undergo an 

involuntary psychiatric examination, easily satisfies the Cohen test for appealability as a collateral order. 

First, the order conclusively determines that there is an issue as to Weissberger's competency. In fact, the 

order so conclusively determines this issue that it causes Weissberger to be confined for up to thirty days in a 

mental hospital and subjected to an intrusive, unwanted medical examination. Second, the commitment order 

is completely independent of the question of innocence or guilt on the underlying felony. Third, this loss of 

liberty, which Weissberger seeks to avoid, would be complete and effectively unreviewable by the time of final 

judgment. 

As noted above, an appeal from a competency evaluation order is analogous to an appeal from a denial of bail. 

If appeal is not allowed from an order requiring pretrial detention, there can be no remedy for the resulting 

loss of liberty. Flanagan, 465 U.S. at 266, 104 S.Ct. at 1055; Stack, 342 U.S. at 12, 72 S.Ct. at 7 (Jackson, J., 

concurring) ("unless [bail] can be reviewed before sentence, it never can be reviewed at all"). The issue 

becomes moot upon conviction and sentence. The same is true here. Not only would Weissberger be 

subjected to a 30-day confinement in a mental institution, but he also would be subjected to the additional 

intrusion of a forced medical examination. If he is declared competent and the trial proceeds, post-

confinement review will 

397 provide no relief for the *397 loss of liberty associated with the competency evaluation.1 

 
1 See United States v. Gold, 790 F.2d 235, 239 (2d Cir. 1986), where, in upholding the appealability of an order issued at 

the second stage of the competency determination process, the court noted that, 

 
Unlike a ruling that the defendant is competent and must proceed to trial, which could be effectively reviewed 

and remedied, if erroneous, on appeal from any final judgment against him, an order finding that a 

defendant is not competent to stand trial and committing him for hospitalization would be effectively 

unreviewable on appeal from a final judgment. First, there may never be a criminal trial if the defendant is 

never found competent to stand trial; in this instance, there would be no appellate review. If the defendant 

eventually were found competent to stand trial and were acquitted, there again would be no appellate 

review. If the defendant were eventually found competent to stand trial and were convicted, the commitment 

order could be reviewed on appeal from his conviction; but the matter of the relief to be granted if the order 

were found to have been erroneous would be moot. Whether or not the conviction were set aside, nothing 

could recover for the defendant the time lost during his confinement; probably no one could be held liable 

to him in damages for the loss of his liberty. 

 

 
Id. The same problems are applicable here with respect to review of first-stage orders. 

 
In short, under Cohen, we are obliged to consider appellant's appeal. As in the case of pretrial detention, an 

appellant cannot be left without recourse to appellate review in a situation where he faces an immediate and 

significant loss of personal liberty.2 In acting at the first stage of the competency determination process, the 

trial court is required to consider whether there is "reasonable cause" to believe that the appellant might be 

incompetent to stand trial; this standard is no less susceptible to review than is the "dangerousness" 

standard applicable to denial of bail under 18 U.S.C. § 3142(e) (1988). Indeed, the Government suggests no 

meaningful distinction between the competency evaluation order and denial of bail on the issue of 

appealability. 

2 In Gold, supra note 1, the Second Circuit addressed the question whether an individual could appeal an order issued 

at the second stage of the competency determination process. In deciding that appeal was appropriate, the court 

focused on the fact that the order "deprived [Gold] of his liberty for a period of up to four months" and 

"conclusively determined Gold's present right to be at liberty prior to trial." 790 F.2d at 239. We believe that this 

rationale supports a finding of reviewability of an order requiring confinement and a competency evaluation at the 

first stage of the process, 



Estelle v. Smith 451 U.S. 454 (1981) 

112 

 

 

as well. In dicta, the Second Circuit noted that a first-stage order was not "final," id., but it did not have occasion to 

decide whether such an order might be appealable under the collateral order doctrine. 

Further, we join the Second Circuit in rejecting the Tenth Circuit's holding that no appeal is available until a third-

step order declaring the defendant to be a long-term incompetent in need of indefinite institutionalization has been 

entered. Id.; see also United States v. Cheama, 730 F.2d 1383, 1386 (10th Cir. 1984) (discussing the predecessor to the 

present statutory scheme, 18 U.S.C. §§ 4244- 48 (1982)). The Tenth Circuit's view appears to be flatly at odds with 

the dictates of Cohen. 

At oral argument, the Government expressed concern that permitting appeal at this point in the competency 

evaluation process might open the floodgates to appeals of this type and increase the burden on the court. 

This is a specious argument. For one thing, we can no more deny appeal on this ground than we could in 

cases challenging the denial of bail. If the matter in dispute satisfies the Cohen test, we must hear it, especially 

in a case of this sort where what is at stake is a significant loss of personal liberty. Furthermore, the 

"floodgates" argument raises a bogus issue, because most decisions under 18 U.S.C. § 4241 do not raise 

appealable issues. Normally, a defendant seeks to avoid standing trial due to a claim of incompetence, so 30-

day competency evaluations usually are sought, not resisted. It is a rare case, indeed, when a competency 

evaluation is ordered over the objection of a defendant. Finally, this court is fully able to consider expedited 

appeals of competency evaluation orders pursuant to review by Special Panels, just as is done with appeals 

challenging pretrial detention. See D.C. Cir.R. 8(a); D.C. Cir. Handbook of Practice and Internal Procedures 

VII(E); VIII(A) (1987). 

For all of the foregoing reasons, we find that Weissberger's challenge to the competency evaluation order 
raises 

398 an appealable issue. *398 

B. The Merits 1. The Magistrate Judge's Authority 

Weissberger contends, and we agree, that the Magistrate Judge exceeded her authority in ordering the 

competency evaluation without first receiving a request to do so from a District Judge as required by Local 

Rule 501.3 This error does not invalidate the competency evaluation order, however. As required by 28 

U.S.C. 

§ 636(b)(1) (1988), a District Court judge (in this case, the Chief Judge) reviewed the order de novo when the 

defendant opposed it.4 At the reconsideration hearing, the Chief Judge made findings based upon his 

independent review of the entire record. This de novo review cured any arguable defect in the original order.5 

3 Local Rule 501 states, in pertinent part: 

 
[A]t the request of a judge to whom the case is assigned, a Magistrate shall have the duty and power to: . . . 

 
 

(9) Hear motions and enter orders for examinations to determine mental competency in criminal cases. 

 
 

D.D.C.R. 501(b)(9). 

 
4 The Chief Judge noted that it was the practice of the court to "assign by inference" to the Magistrate Judge the 

decision whether to order a competency evaluation. If this is indeed the practice, the trial court might well consider 

revising its rules to permit Magistrate Judges to conduct competency hearings and to order competency 

evaluations, both at the request of a District Judge and sua sponte. Such a revision will help to avoid any future 

confusion over the Magistrate Judge's authority. 
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5 The savings clause of Rule 501(a)(14) provides that a Magistrate Judge may "[p]erform any additional duty not 

inconsistent with the Constitution and laws of the United States." We construe this rule to authorize a Magistrate 

Judge to receive evidence even when she is not empowered to enter the competency evaluation order. D.D.C.R. 

501(a)(14). Such a construction is not at odds with the literal terms of Rule 501(b)(9). Based upon this construction, 

we conclude that the Chief Judge did not err in basing his findings in part on evidence that had been submitted 

during the hearing before the Magistrate Judge. Cf. National R.R. Passenger Corp. v. Koch Indus., 701 F.2d 108, 111 

(10th Cir. 1983) ( de novo review does not mean that District Judge must rehear evidence). 

2. Procedural Due Process Claim 

Weissberger argues that a 24-hour psychiatric "screening" examination always must be utilized before a 

defendant can be forced to undergo a more intrusive 30-day psychiatric examination. He contends that the 

failure to use such a screening procedure, followed by an adversary hearing, violates procedural due process. 

We reject the suggestion that a psychiatric "screening" procedure is a necessary precondition to the 30-day 

competency evaluation. The statute does not impose such a requirement and we have no basis upon which to 

compel it. The critical question in any case of this sort is whether the District Court has enough information 

before it to satisfy the "reasonable cause" standard of 18 U.S.C. § 4241(a). Although there may be instances 

in which a psychiatric screening is appropriate, the facts of this case do not require it. 

We also can find no constitutional infirmity in the evaluation process prescribed by 18 U.S.C. §§ 4241(a), (b), 

4247(b). To determine whether procedural due process is violated, the court must consider the private 

interest at stake, the risk of erroneous deprivation of that interest, and the government's interest including 

any fiscal and administrative burdens. Mathews v. Eldridge, 424 U.S. 319, 335, 96 S.Ct. 893, 903, 47 L.Ed.2d 18 

(1976). This case pits Weissberger's liberty interest against the Government's interest in ensuring that he is 

competent for trial and in avoiding the costs of duplicative and unnecessary processes. Both the appellant and 

the Government have strong and valid interests in this case. We therefore resolve the question of whether 

procedural due process was violated by reference to the second prong of Mathews. 

Under the first stage of the statutory process, the court may order a 30-day competency evaluation "if there 

is reasonable cause to believe that the defendant may be" incompetent to stand trial. 18 U.S.C. § 4241(a), (b) 

(1988). There is no formal hearing required as a precondition to the competency evaluation, most likely 

399 because Congress assumed that most such inquiries will be initiated by defendants *399 who are seeking to 

avoid trial. There is nothing in the statute, however, that forecloses a hearing prior to the issuance of a 30-

day competency examination order under 18 U.S.C. §§ 4241(b), 4247(b). Indeed, as occurred in this case, we 

assume that the District Court always will provide for a hearing in a situation in which either the 

Government, or the court sua sponte, moves for consideration of competency over the objection of the 

defendant. 

In this case, the appellant's position was presented, with assistance of counsel, both before the Magistrate 

Judge and the Chief Judge. And, as the record clearly shows, the two hearings that were provided made the 

risk of erroneous deprivation minimal. Weissberger's behavior on May 22, the fanciful letters found in his 

briefcase and the testimony at the preliminary hearing were considered by both a Magistrate Judge and a 

District Judge. The evidence provided an irrefutable basis supporting the determination that a 30-day 

competency evaluation was warranted. 

3. Bail 

We affirm the District Court's pretrial detention order. The trial court's determination whether to deny 

bail on the grounds that the defendant poses a threat to the safety of the community must be upheld unless 

clearly erroneous. United States v. Simpkins, 826 F.2d 94, 96 (D.C. Cir. 1987). Weissberger, an individual of 
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questionable competency, was arrested with a fully-loaded .357 magnum revolver at a time when he was 

looking for a United States Senator against whom he appeared to harbor a grudge. Given these facts, we 

can hardly conclude that the District Court was clearly erroneous in finding that Weissberger posed a 

threat to the community. 

III. CONCLUSION 

The judgment of the District Court is affirmed, both as to the 30-day competency order and the denial of bail. 
 

So ordered. 
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After respondent was indicted in Texas for murder, the State announced its intention to seek the death 

penalty. At an ensuing psychiatric examination, ordered by the trial court to determine respondent's 

competency to stand trial and conducted in the jail where he was being held, the examining doctor 

determined that respondent was competent. Thereafter, respondent was tried by a jury and convicted. A 

separate sentencing proceeding was then held before the same jury as required by Texas law. At such a 

proceeding the jury must resolve three critical issues to determine whether or not the death sentence will be 

imposed. One of these issues involves the future dangerousness of the defendant, i.e., whether there is a 

probability that he would commit criminal acts of violence that would constitute a continuing threat to 

society. At the sentencing hearing, the doctor who had conducted the pretrial psychiatric examination was 

allowed to testify for the State over defense counsels' objection that his name did not appear on the list of 

witnesses the State planned to use at either the guilt or penalty stages of the proceedings. His testimony was 

based on the pretrial examination and stated in substance that respondent would be a danger to society. The 

jury then resolved the issue of future dangerousness, as well as the other two issues, against respondent, and 

thus under Texas law the death penalty was mandatory. The Texas Court of Criminal Appeals affirmed the 

conviction and death sentence. After unsuccessfully seeking a writ of habeas corpus in the state courts, 

respondent petitioned for such relief in Federal District Court. That court vacated the death sentence because 

it found constitutional error in admitting the doctor's testimony at the penalty phase. The United States 

Court of Appeals affirmed. 

Held: 
 

1. The admission of the doctor's testimony at the penalty phase violated respondent's Fifth 

Amendment privilege against compelled self-incrimination, because he was not advised before the 

pretrial psychiatric examination that he had a right to remain silent and that any statement he made 

could be used against him at a capital sentencing proceeding. Pp. 461-469. 

455 (a) There is no basis for distinguishing between the guilt and penalty *455 phases of respondent's trial 

so far as the protection of the Fifth Amendment privilege is concerned. The State's attempt to establish 

respondent's future dangerousness by relying on the unwarned statements he made to the examining 

doctor infringed the Fifth Amendment just as much as would have any effort to compel respondent to 

testify against his will at the sentencing hearing. Pp. 462-463. 
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(b) The Fifth Amendment privilege is directly involved here because the State used as evidence 

against respondent the substance of his disclosures during the pretrial psychiatric examination. The 

fact that respondent's statements were made in the context of such an examination does not 

automatically 

remove them from the reach of that Amendment. Pp. 463-466. 
 

(c) The considerations calling for the accused to be warned prior to custodial interrogation apply 

with no less force to the pretrial psychiatric examination at issue here. An accused who neither 

initiates a psychiatric evaluation nor attempts to introduce any psychiatric evidence may not be 

compelled to 

respond to a psychiatrist if his statements can be used against him at a capital sentencing proceeding. 

When faced while in custody with a court-ordered psychiatric inquiry, respondent's statements to the 

doctor were not "given freely and voluntarily without any compelling influences" and, as such, could be 

used as the State did at the penalty phase only if respondent had been apprised of his rights and had 

knowingly decided to waive them. Miranda v. Arizona, 384 U.S. 436, 478. Since these safeguards of 

the Fifth Amendment privilege were not afforded respondent, his death sentence cannot stand. Pp. 

466- 469. 

2. Respondent's Sixth Amendment right to the assistance of counsel also was violated by the 

State's introduction of the doctor's testimony at the penalty phase. Such right already had attached 

when the doctor examined respondent in jail, and that interview proved to be a "critical stage" of 

the aggregate proceedings against respondent. Defense counsel were not notified in advance that 

the psychiatric examination would encompass the issue of their client's future dangerousness, and 

respondent was denied the assistance of his counsel in making the significant decision of whether to 

submit to the 

examination and to what end the psychiatrist's findings could be employed. Pp. 469-471. 
 

602 F.2d 694, affirmed. 
 

BURGER, C.J., delivered the opinion of the Court, in which BRENNAN, WHITE, BLACKMUN, and 

STEVENS, JJ., joined, and in all but Part II-C of which MARSHALL, J., joined. BRENNAN, J., filed a 

456 concurring statement, post, p. 474. MARSHALL, J., filed a statement concurring in part, *456 post, p. 474. 

STEWART, J., filed an opinion concurring in the judgment, in which POWELL, J., joined, post, p. 474. 

REHNQUIST, J., filed an opinion concurring in the judgment, post, p. 474. 

Anita Ashton, Assistant Attorney General of Texas, argued the cause for petitioner. With her on the brief were 

Mark White, Attorney General, John W. Fainter, Jr., First Assistant Attorney General, Ted L. Hartley, 

Executive Assistant Attorney General, and W. Barton Boling and Douglas M. Becker, Assistant Attorneys 

General. 

Joel Berger argued the cause for respondent. With him on the brief were John F. Simmons, Jack Greenberg, James 

M. Nabrit III, John Charles Boger, and Anthony G. Amsterdam._ 

_ Joel I. Klein filed a brief for the American Psychiatric Association as amicus curiae urging affirmance. 
 

CHIEF JUSTICE BURGER delivered the opinion of the Court. 
 

We granted certiorari to consider whether the prosecution's use of psychiatric testimony at the sentencing 

phase of respondent's capital murder trial to establish his future dangerousness violated his constitutional 

rights. 445 U.S. 926 (1980). 
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I A 

On December 28, 1973, respondent Ernest Benjamin Smith was indicted for murder arising from his 

participation in the armed robbery of a grocery store during which a clerk was fatally shot, not by Smith, but 

by his accomplice. In accordance with Art. 1257(b)(2) of the Tex. Penal Code Ann. (Vernon 1974) concerning 

the punishment for murder with malice aforethought, the State of Texas announced its intention to seek the 

death penalty. Thereafter, a judge of the 195th Judicial District Court of Dallas County, Texas, informally 

ordered the 

457 State's attorney to arrange a psychiatric *457 examination of Smith by Dr. James P. Grigson to 

determine Smith's competency to stand trial.1 See n. 5, infra. 

1 This psychiatric evaluation was ordered even though defense counsel had not put into issue Smith's competency to 

stand trial or his sanity at the time of the offense. The trial judge later explained: "In all cases where the State has 

sought the death penalty, I have ordered a mental evaluation of the defendant to determine his competency to stand 

trial. I have done this for my benefit because I do not intend to be a participant in a case where the defendant receives 

the death penalty and his mental competency remains in doubt." App. A-117. See Tex. Code Crim. Proc. Ann., Art. 

46.02 (Vernon 1979). No question as to the appropriateness of the trial judge's order for the examination has been 

raised by Smith. 

 
Dr. Grigson, who interviewed Smith in jail for approximately 90 minutes, concluded that he was competent to 

stand trial. In a letter to the trial judge, Dr. Grigson reported his findings: "[I]t is my opinion that Ernest 

Benjamin Smith, Jr., is aware of the difference between right and wrong and is able to aid an attorney in his 

defense." App. A-6. This letter was filed with the court's papers in the case. Smith was then tried by a jury and 

convicted of murder. 

In Texas, capital cases require bifurcated proceedings — a guilt phase and a penalty phase.2 If the defendant is 

found guilty, a separate proceeding before the same jury is held to fix the punishment. At the penalty phase, if 

458 the jury affirmatively answers three questions on which the State has the *458 burden of proof beyond a 

reasonable doubt, the judge must impose the death sentence. See Tex. Code Crim. Proc. Ann., Arts. 37.071(c) 

and (e) (Vernon Supp. 1980). One of the three critical issues to be resolved by the jury is "whether there is a 

probability that the defendant would commit criminal acts of violence that would constitute a continuing 

threat to society." Art. 37.071(b)(2).3 In other words, the jury must assess the defendant's future 

dangerousness. 

2 Article 37.071(a) of the Tex. Code of Crim. Proc. Ann. (Vernon Supp. 1980) provides: 

"Upon a finding that the defendant is guilty of a capital offense, the court shall conduct a separate sentencing 

proceeding to determine whether the defendant shall be sentenced to death or life imprisonment. The proceeding 

shall be conducted in the trial court before the trial jury as soon as practicable. In the proceeding, evidence may be 

presented as to any matter that the court deems relevant to sentence. This subsection shall not be construed to 

authorize the 

introduction of any evidence secured in violation of the Constitution of the United States or of the State of Texas. The 

state and the defendant or his counsel shall be permitted to present argument for or against sentence of death." 

 
3 The other two issues are "whether the conduct of the defendant that caused the death of the deceased was 

committed deliberately and with the reasonable expectation that the death of the deceased or another would result" 

and "if raised by the evidence, whether the conduct of the defendant in killing the deceased was unreasonable in 

response to the 

provocation, if any, by the deceased." Tex. Code Crim. Proc. Ann., Arts. 37.071 (b)(1) and (3) (Vernon Supp. 1980). 

 
At the commencement of Smith's sentencing hearing, the State rested "[s]ubject to the right to reopen." App. 
A- 

11. Defense counsel called three lay witnesses: Smith's step-mother, his aunt, and the man who owned the gun 

Smith carried during the robbery. Smith's relatives testified as to his good reputation and character.4 The 

owner of the pistol testified as to Smith's knowledge that it would not fire because of a mechanical defect. The 
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State then called Dr. Grigson as a witness. 

 
 
 

4 It appears from the record that Smith's only prior criminal conviction was for the possession of marihuana. See App. 

A- 64. 

 

Defense counsel were aware from the trial court's file of the case that Dr. Grigson had submitted a 

psychiatric report in the form of a letter advising the court that Smith was competent to stand trial.5 This 

report termed 

459 Smith "a severe *459 sociopath," but it contained no more specific reference to his future dangerousness. Id., 

at A-6. Before trial, defense counsel had obtained an order requiring the State to disclose the witnesses it 

planned to use both at the guilt stage and, if known, at the penalty stage. Subsequently, the trial court had 

granted a defense motion to bar the testimony during the State's case in chief of any witness whose name did 

not appear on that list. Dr. Grigson's name was not on the witness list, and defense counsel objected when he 

was called to the stand at the penalty phase. 

5 Defense counsel discovered the letter at some time after jury selection began in the case on March 11, 1974. The trial 

judge later explained that Dr. Grigson was "appointed by oral communication," that "[a] letter of appointment was 

not prepared," and that "the court records do not reflect [the entry of] a written order." Id., at A-118. The judge also 

stated: "As best I recall, I informed John Simmons, the attorney for the defendant, that I had appointed Dr. Grigson to 

examine the defendant and that a written report was to be mailed to me." Ibid. However, defense counsel assert that 

the discovery of Dr. Grigson's letter served as their first notice that he had examined Smith. Id., at A-113, A-116. 

On March 25, 1974, the day the trial began, defense counsel requested the issuance of a subpoena for the Dallas County 

Sheriff's records of Dr. Grigson's "visitation to . . . Smith." Id., at A-8. 

 

In a hearing outside the presence of the jury, Dr. Grigson stated: (a) that he had not obtained permission from 

Smith's attorneys to examine him; (b) that he had discussed his conclusions and diagnosis with the State's 

attorney; and (c) that the prosecutor had requested him to testify and had told him, approximately five days 

before the sentencing hearing began, that his testimony probably would be needed within the week. Id., at A-

14 

— A-16. The trial judge denied a defense motion to exclude Dr. Grigson's testimony on the ground that his 

name was not on the State's list of witnesses. Although no continuance was requested, the court then 

recessed for one hour following an acknowledgment by defense counsel that an hour was "all right." Id., at A-

17. 

After detailing his professional qualifications by way of foundation, Dr. Grigson testified before the jury on 

direct examination: (a) that Smith "is a very severe sociopath"; (b) that "he will continue his previous 

behavior"; (c) that his sociopathic condition will "only get worse"; (d) that he has no "regard for another 

human 

460 being's property or for their life, regardless of who it may be"; (e) that "[t]here is *460 no treatment, no 

medicine . . . that in any way at all modifies or changes this behavior"; (f) that he "is going to go ahead and 

commit other similar or same criminal acts if given the opportunity to do so"; and (g) that he "has no remorse 

or sorrow for what he has done." Id., at A-17 — A-26. Dr. Grigson, whose testimony was based on 

information derived from his 90-minute "mental status examination" of Smith ( i. e., the examination ordered 

to determine Smith's competency to stand trial), was the State's only witness at the sentencing hearing. 

The jury answered the three requisite questions in the affirmative, and, thus, under Texas law the death 

penalty for Smith was mandatory. The Texas Court of Criminal Appeals affirmed Smith's conviction and 

death sentence, Smith v. State, 540 S.W.2d 693 (1976), and we denied certiorari, 430 U.S. 922 (1977). 
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B 

After unsuccessfully seeking a writ of habeas corpus in the Texas state courts, Smith petitioned for such relief 

in the United States District Court for the Northern District of Texas pursuant to 28 U.S.C. § 2254. The 

District Court vacated Smith's death sentence because it found constitutional error in the admission of Dr. 

Grigson's 

testimony at the penalty phase. 445 F. Supp. 647 (1977). The court based its holding on the failure to advise 

Smith of his right to remain silent at the pretrial psychiatric examination and the failure to notify defense 

counsel in advance of the penalty phase that Dr. Grigson would testify. The court concluded that the death 

penalty had been imposed on Smith in violation of his Fifth and Fourteenth Amendment rights to due 

process and freedom from compelled self-incrimination, his Sixth Amendment right to the effective assistance 

of 

counsel, and his Eighth Amendment right to present complete evidence of mitigating circumstances. Id., at 664. 

461 *461 

 

The United States Court of Appeals for the Fifth Circuit affirmed. 602 F.2d 694 (1979). The court held that 

Smith's death sentence could not stand because the State's "surprise" use of Dr. Grigson as a witness, the 

consequences of which the court described as "devastating," denied Smith due process in that his attorneys 

were prevented from effectively challenging the psychiatric testimony. Id., at 699. The court went on to hold 

that, under the Fifth and Sixth Amendments, "Texas may not use evidence based on a psychiatric 

examination 

of the defendant unless the defendant was warned, before the examination, that he had a right to remain 

silent; was allowed to terminate the examination when he wished; and was assisted by counsel in deciding 

whether to submit to the examination." Id., at 709. Because Smith was not accorded these rights, his death 

sentence was set aside. While "leav[ing] to state authorities any questions that arise about the appropriate 

way to proceed when the state cannot legally execute a defendant whom it has sentenced to death," the court 

indicated that "the same testimony from Dr. Grigson, based on the same examination of Smith" could not be 

used against Smith at any future resentencing proceeding. Id., at 703, n. 13, 709, n. 20. 

II A 

Of the several constitutional issues addressed by the District Court and the Court of Appeals, we turn first 

to whether the admission of Dr. Grigson's testimony at the penalty phase violated respondent's Fifth 

Amendment privilege against compelled self-incrimination because respondent was not advised before the 

pretrial 

psychiatric examination that he had a right to remain silent and that any statement he made could be used 

against him at a sentencing proceeding. Our initial inquiry must be whether the Fifth Amendment privilege 

is 

462 applicable in the circumstances of this case. *462 

 

(1) 
 

The State argues that respondent was not entitled to the protection of the Fifth Amendment because Dr. 

Grigson's testimony was used only to determine punishment after conviction, not to establish guilt. In the 

State's view, "incrimination is complete once guilt has been adjudicated," and, therefore, the Fifth Amendment 

privilege has no relevance to the penalty phase of a capital murder trial. Brief for Petitioner 33-34. We disagree. 
 

The Fifth Amendment, made applicable to the states through the Fourteenth Amendment, commands that 

"[n]o person . . . shall be compelled in any criminal case to be a witness against himself." The essence of this 

basic constitutional principle is "the requirement that the State which proposes to convict and punish an 

individual produce the evidence against him by the independent labor of its officers, not by the simple, cruel 

expedient of forcing it from his own lips." Culombe v. Connecticut, 367 U.S. 568, 581-582 (1961) (opinion 

announcing the judgment) (emphasis added). See also Murphy v. Waterfront Comm'n, 378 U.S. 52, 55 (1964); E. 
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observation 

trial so far as the protection of the Fifth Amendment privilege is concerned. Given the gravity of the decision 

Griswold, The Fifth Amendment Today 7 (1955). 

The Court has held that "the availability of the [ Fifth Amendment] privilege does not turn upon the type of 

 

was a 

potential consequence of what respondent told the examining psychiatrist. Just as the Fifth Amendment 
 
 
 
 

prevents a criminal defendant from being made "`the deluded instrument of his own conviction,'" Culombe v. 

Connecticut, supra, at 581, quoting 2 Hawkins, Pleas of the Crown 595 (8th ed. 1824), it protects him as well 

from being made the "deluded instrument" of his own execution. 

463 

to be made at the penalty phase, the State is not relieved of the obligation to observe fundamental 

constitutional guarantees. See Green v. Georgia, 442 U.S. 95, 97 (1979); Presnell v. Georgia, 439 U.S. 14, 16 

(1978); Gardner v. Florida, 430 U.S. 349, 357-358 (1977) (plurality opinion). Any effort by the State to compel 

respondent to testify against his will at the sentencing hearing clearly would contravene the Fifth 

Amendment.7 Yet the State's attempt to establish respondent's future dangerousness by relying on the 

unwarned statements he made to Dr. Grigson similarly infringes Fifth Amendment values. 

6 Texas law does provide that "[n]o statement made by the defendant during the examination or hearing on his 

competency to stand trial may be admitted in evidence against the defendant on the issue of guilt in any criminal 

proceeding." Tex. Code Crim. Proc. Ann., Art. 46.023(g) (Vernon 1979) (emphasis added). See also 18 U.S.C. § 4244; 

Fed. Rule Crim. Proc. 12.2(c); United States v. Alvarez, 519 F.2d 1036, 1042-1044 (CA3 1975); Note, Requiring a 

Criminal Defendant to Submit to a Government Psychiatric Examination: An Invasion of the Privilege Against 

Self- Incrimination, 83 Harv. L. Rev. 648, 649, and cases cited at nn. 8-9 (1969). 

7 The State conceded this at oral argument. Tr. of Oral Arg. 47, 49. 

 
(2) 

 

The State also urges that the Fifth Amendment privilege is inapposite here because respondent's 

communications to Dr. Grigson were nontestimonial in nature. The State seeks support from our cases 

holding that the Fifth Amendment is not violated where the evidence given by a defendant is neither related 

to some 

communicative act nor used for the testimonial content of what was said. See, e. g., United States v. Dionisio, 

410 U.S. 1 (1973) (voice exemplar); Gilbert v. California, 388 U.S. 263 (1967) (handwriting exemplar); United 

States v. Wade, 388 U.S. 218 (1967) (lineup); Schmerber v. California, 384 U.S. 757 (1966) (blood sample). 

464 *464 
 

However, Dr. Grigson's diagnosis, as detailed in his testimony, was not based simply on his of 

respondent. Rather, Dr. Grigson drew his conclusions largely from respondent's account of the crime 

during their interview, and he placed particular emphasis on what he considered to be respondent's lack of 

remorse. See App. A-27 — A-29, A-33 — A-34.8 Dr. Grigson's prognosis as to future dangerousness rested 

on 

465 *465 Fifth 

Amendment privilege, therefore, is directly involved here because the State used as evidence 

against respondent the substance of his disclosures during the pretrial psychiatric examination. 

8 Although the Court of Appeals doubted the applicability of the Fifth Amendment if Dr. Grigson's diagnosis had 

been founded only on respondent's mannerisms, facial expressions, attention span, or speech patterns, 602 F.2d 694, 

proceeding in which its protection is invoked, but upon the nature of the statement or admission and the 

exposure which it invites. " In re Gault, 387 U.S. 1, 49 (1967). In this case, the ultimate penalty of death  

 

We can discern no basis to distinguish between the guilt *463 and penalty phases of respondent's capital murder 

statements respondent made,  and remarks he omitted , in reciting the details of the crime.  The 
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704 (CA5 1979), the record in this case sheds no light on whether such factors alone would enable a psychiatrist to 

predict future dangerousness. The American Psychiatric Association suggests, however, that "absent a defendant's 

willingness to cooperate as to the verbal content of his communications, . . . a psychiatric examination in these 

circumstances would be meaningless." Brief for American Psychiatric Association as Amicus Curiae 26 (emphasis in 

original). 

9 On cross-examination, Dr. Grigson acknowledged that his findings were based on his "discussion" with 

respondent, App. A-32, and he replied to the question "[w]hat . . . was the most important thing that . . . caused 

you to think that [respondent] is a severe sociopath" as follows: 

"He told me that this man named Moon looked as though he was going to reach for a gun, and he pointed his gun 

toward Mr. Moon's head, pulled the trigger, and it clicked — misfired, at which time he hollered at Howie, apparently 

his other partner there who had a gun, ̀ Watch out, Howie. He's got a gun.' Or something of that sort. At which point 

he told me — now, I don't know who shot this man, but he told me that Howie shot him, but then he walked around 

over this man who had been shot — didn't . . . check to see if he had a gun nor did he check to see if the man was 

alive or dead. Didn't call an ambulance, but simply found the gun further up underneath the counter and took the 

gun and the money. This is a very — sort of cold-blooded disregard for another human being's life. I think that his 

telling me this story and not saying, you know, `Man, I would do anything to have that man back alive. I wish I 

hadn't just stepped over the body.' Or you know, `I wish I had checked to see if he was all right' would indicate a 

concern, guilt, or remorse. But I didn't get any of this." Id., at A-27 — A-28. 

The fact that respondent's statements were uttered in the context of a psychiatric examination does not 

automatically remove them from the reach of the Fifth Amendment. See n. 6, supra. The state trial judge, sua 

sponte, ordered a psychiatric evaluation of respondent for the limited, neutral purpose of determining his 

competency to stand trial, but the results of that inquiry were used by the State for a much broader objective 

that was plainly adverse to respondent. Consequently, the interview with Dr. Grigson cannot be characterized 

as a routine competency examination restricted to ensuring that respondent understood the charges against 

him and was capable of assisting in his defense. Indeed, if the application of Dr. Grigson's findings had been 

confined to serving that function, no Fifth Amendment issue would have arisen. 

Nor was the interview analogous to a sanity examination occasioned by a defendant's plea of not guilty by 

reason of insanity at the time of his offense. When a defendant asserts the insanity defense and introduces 

supporting psychiatric testimony, his silence may deprive the State of the only effective means it has of 

controverting his proof on an issue that he interjected into the case. Accordingly, several Courts of Appeals 

have held that, under such circumstances, a defendant can be required to submit to a sanity examination 

conducted by the prosecution's psychiatrist. See, e. g., United States v. Cohen, 530 F.2d 43, 47-48 (CA5), cert. 

denied, 429 U.S. 855 (1976); Karstetter v. Cardwell, 526 F.2d 1144, 1145 (CA9 1975); United States v. Bohle, 

445 F.2d 54, 66-67 (CA7 1971); United States v. Weiser, 428 F.2d 932, 936 (CA2 1969), cert. denied, 402 U.S. 

466 949 (1971); United States v. Albright, 388 F.2d 719, 724-725 (CA4 1968); Pope v. *466 United States, 372 F.2d 

710, 720-721 (CA8 1967) (en banc), vacated and remanded on other grounds, 392 U.S. 651 (1968).10
 

 
10 On the same theory, the Court of Appeals here carefully left open "the possibility that a defendant who wishes to 

use psychiatric evidence in his own behalf [on the issue of future dangerousness] can be precluded from using it 

unless he is [also] willing to be examined by a psychiatrist nominated by the state." 602 F.2d, at 705. 

 

Respondent, however, introduced no psychiatric evidence, nor had he indicated that he might do so. Instead, 

the State offered information obtained from the court-ordered competency examination as affirmative evidence 

to persuade the jury to return a sentence of death. Respondent's future dangerousness was a critical issue at 

the sentencing hearing, and one on which the State had the burden of proof beyond a reasonable doubt. See 

Tex. 

Code Crim. Proc. Ann., Arts. 37.071 (b) and (c) (Vernon Supp. 1980). To meet its burden, the State used 

respondent's own statements, unwittingly made without an awareness that he was assisting the State's efforts 

to obtain the death penalty. In these distinct circumstances, the Court of Appeals correctly concluded that the 

Fifth Amendment privilege was implicated. 
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(3) 

In Miranda v. Arizona, 384 U.S. 436, 467 (1966), the Court acknowledged that "the Fifth Amendment privilege 

is available outside of criminal court proceedings and serves to protect persons in all settings in which their 

freedom of action is curtailed in any significant way from being compelled to incriminate themselves." 

Miranda held that "the prosecution may not use statements, whether exculpatory or inculpatory, stemming 

from custodial interrogation of the defendant unless it demonstrates the use of procedural safeguards effective 

to 

467 secure the privilege against self-incrimination." Id., at 444. Thus, absent other fully effective procedures, *467 a 

person in custody must receive certain warnings before any official interrogation, including that he has a 

"right to remain silent" and that "anything said can and will be used against the individual in court." Id., at 

467-469. The purpose of these admonitions is to combat what the Court saw as "inherently compelling 

pressures" at work on the person and to provide him with an awareness of the Fifth Amendment privilege 

and the consequences of forgoing it, which is the prerequisite for "an intelligent decision as to its exercise." 

Ibid. 

The considerations calling for the accused to be warned prior to custodial interrogation apply with no less 

force to the pretrial psychiatric examination at issue here. Respondent was in custody at the Dallas County 

Jail when the examination was ordered and when it was conducted. That respondent was questioned by a 

psychiatrist designated by the trial court to conduct a neutral competency examination, rather than by a 

police officer, government informant, or prosecuting attorney, is immaterial. When Dr. Grigson went beyond 

simply reporting to the court on the issue of competence and testified for the prosecution at the penalty phase 

on the crucial issue of respondent's future dangerousness, his role changed and became essentially like that of 

an agent of the State recounting unwarned statements made in a postarrest custodial setting. During the 

psychiatric evaluation, respondent assuredly was "faced with a phase of the adversary system" and was "not in 

the presence of [a] perso[n] acting solely in his interest." Id., at 469. Yet he was given no indication that the 

compulsory 

examination would be used to gather evidence necessary to decide whether, if convicted, he should be 

sentenced to death. He was not informed that, accordingly, he had a constitutional right not to answer 

the questions put to him. 

The Fifth Amendment privilege is "as broad as the mischief against which it seeks to guard," Counselman v. 

468 Hitchcock, *468 142 U.S. 547, 562 (1892), and the privilege is fulfilled only when a criminal defendant is 

guaranteed the right "to remain silent unless he chooses to speak in the unfettered exercise of his own will, 

and to suffer no penalty . . . for such silence."11 Malloy v. Hogan, 378 U.S. 1, 8 (1964). We agree with the Court 

of Appeals that respondent's Fifth Amendment rights were violated by the admission of Dr. Grigson's 

testimony at the penalty phase.12
 

11 While recognizing that attempts to coerce a defendant to submit to psychiatric inquiry on his future dangerousness 

might include the penalty of prosecutorial comment on his refusal to be examined, the Court of Appeals noted that 

making such a remark and allowing the jury to draw its own conclusions "might clash with [this Court's] insistence 

that capital sentencing procedures be unusually reliable." 602 F.2d, at 707. See also Griffin v. California, 380 U.S. 

609 (1965). 

12 For the reasons stated by the Court of Appeals, we reject the State's argument that respondent waived his Fifth 

Amendment claim by failing to make a timely, specific objection to Dr. Grigson's testimony at trial. See 602 F.2d, 

at 708, n. 19. In addition, we note that the State did not present the waiver argument in its petition for certiorari. See 

this Court's Rule 40(1)(d)(2) (1970). 

 

A criminal defendant, who neither initiates a psychiatric evaluation nor attempts to introduce any psychiatric 

evidence, may not be compelled to respond to a psychiatrist if his statements can be used against him at a 

capital sentencing proceeding. Because respondent did not voluntarily consent to the pretrial psychiatric 

examination after being informed of his right to remain silent and the possible use of his statements, the State 
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could not rely on what he said to Dr. Grigson to establish his future dangerousness. If, upon being 

adequately warned, respondent had indicated that he would not answer Dr. Grigson's questions, the validly 

ordered competency examination nevertheless could have proceeded upon the condition that the results 

would be applied solely for that purpose. In such circumstances, the proper conduct and use of competency 

and sanity 

469 examinations are not frustrated, *469 but the State must make its case on future dangerousness in some 

other way. 

"Volunteered statements . . . are not barred by the Fifth Amendment," but under Miranda v. Arizona, supra, 

we must conclude that, when faced while in custody with a court-ordered psychiatric inquiry, respondent's 

statements to Dr. Grigson were not "given freely and voluntarily without any compelling influences" and, as 

such, could be used as the State did at the penalty phase only if respondent had been apprised of his rights and 

had knowingly decided to waive them. Id., at 478. These safeguards of the Fifth Amendment privilege were 

not afforded respondent and, thus, his death sentence cannot stand.13
 

 

13 Of course, we do not hold that the same Fifth Amendment concerns are necessarily presented by all types of 

interviews and examinations that might be ordered or relied upon to inform a sentencing determination. 

B 

When respondent was examined by Dr. Grigson, he already had been indicted and an attorney had been 

appointed to represent him. The Court of Appeals concluded that he had a Sixth Amendment right to the 

assistance of counsel before submitting to the pretrial psychiatric interview. 602 F.2d, at 708-709. We agree. 

The Sixth Amendment, made applicable to the states through the FourteewntehhAavmeehnedlmd ethnat,t pthroevr iiidgehst 

ttthoacto"u[in]snelall criminal prosecutions, the accused shall enjoy the right . . . to have the assistance of counsel for 

his defence." The "vital" need for a lawyer's advice and aid during the pretrial phase was recognized by the 

Court nearly 50 years ago in Powell v. Alabama, 287 U.S. 45, 57, 71 (1932). Since then, 

granted by the Sixth Amendment means that a person is entitled to the help of a lawyer "at or after the time 
that 

  

470 adversary judicial proceedings have been initiated against him . . . whether by way of formal *470 charge, 

preliminary hearing, indictment, information, or arraignment." Kirby v. Illinois, 406 U.S. 682, 688-689 (1972) 

(plurality opinion); Moore v. Illinois, 434 U.S. 220, 226-229 (1977). And in United States v. Wade, 388 U.S., at 

226-227, the Court explained: 

"It is central to [the Sixth Amendment] principle that in addition to counsel's presence at trial, the 

accused is guaranteed that he need not stand alone against the State at any stage of the prosecution, 

formal or informal, in court or out, where counsel's absence might derogate from the accused's right to 

a fair trial." (Footnote omitted.) 

See United States v. Henry, 447 U.S. 264 (1980); Massiah v. United States, 377 U.S. 201 (1964). See also 

White v. Maryland, 373 U.S. 59 (1963); Hamilton v. Alabama, 368 U.S. 52 (1961). 
 

Here, respondent's Sixth Amendment right to counsel clearly had attached when Dr. Grigson examined him 

at the Dallas County Jail,14 and their interview proved to be a "critical stage" of the aggregate proceedings 

against respondent. See Coleman v. Alabama, 399 U.S. 1, 7-10 (1970) (plurality opinion); Powell v. Alabama, 

supra, at 

471 57. Defense *471 counsel, however, were not notified in advance that the psychiatric examination would 

encompass the issue of their client's future dangerousness,15 and respondent was denied the assistance of his 

attorneys in making the significant decision of whether to submit to the examination and to what end the 
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Respondent does not assert, and the Court of Appeals did not find, any constitutional right to have counsel actually 

present during the examination. In fact, the Court of Appeals recognized that "an attorney present during the psychiatric 

psychiatrist's findings could be employed. 

14 Because psychiatric examinations of the type at issue here are conducted after adversary proceedings have been 

instituted, we are not concerned in this case with the limited right to the appointment and presence of counsel 

recognized as a Fifth Amendment safeguard in Miranda v. Arizona, 384 U.S. 436, 471-473 (1966). See Edwards v. 

Arizona, post, p. 477. Rather, the issue before us is whether a defendant's Sixth Amendment right to the assistance of 

counsel is abridged when the defendant is not given prior opportunity to consult with counsel about his participation 

in the psychiatric examination. But cf. n. 15, infra.  

interview could contribute little and might seriously disrupt the examination." 602 F.2d, at 708. Cf. Thornton v. 

Corcoran, 132 U.S.App.D.C. 232, 242, 248, 407 F.2d 695, 705, 711 (1969) (opinion concurring in part and dissenting 

in part). 

15 It is not clear that defense counsel were even informed prior to the examination that Dr. Grigson had been appointed 

by the trial judge to determine respondent's competency to stand trial. See n. 5, supra. 

Because "[a] layman may not be aware of the precise scope, the nuances, and the boundaries of his Fifth 

Amendment privilege," the assertion of that right "often depends upon legal advice from someone who i 

trained and skilled in the subject matter." Maness v. Meyers, 419 U.S. 449, 466 (1975). As the Court of Appeals 

observed, the decision to be made regarding the proposed psychiatric evaluation is "literally a life or death 

matter" and is "difficult . . . even for an attorney" because it requires "a knowledge of what other evidence is 

available, of the particular psychiatrist's biases and predilections, [and] of possible alternative strategies at 

the sentencing hearing." 602 F.2d, at 708. It follows logically from our precedents that a defendant should not 

be forced to resolve such an important issue without "the guiding hand of counsel." Powell v. Alabama, supra, 

at 69. 

Therefore, in addition to Fifth Amendment considerations, the death penalty was improperly imposed on 

respondent because the psychiatric examination on which Dr. Grigson testified at the penalty phase proceeded 

472 in violation of respondent's Sixth Amendment right to the assistance of counsel.16 *472 
 

16 We do not hold that respondent was precluded from waiving this constitutional right. Waivers of the assistance of 

counsel, however, "must not only be voluntary, but must also constitute a knowing and intelligent relinquishment 

or abandonment of a known right or privilege, a matter which depends . . . `upon the particular facts and 

circumstances surrounding [each] case '" Edwards v. Arizona, post, at 482, quoting Johnson v. Zerbst, 304 U.S. 458, 

464 (1938). 

No such waiver has been shown, or even alleged, here. 

 

C 

Our holding based on the Fifth and Sixth Amendments will not prevent the State in capital cases from 

proving the defendant's future dangerousness as required by statute. A defendant may request or consent to a 

psychiatric examination concerning future dangerousness in the hope of escaping the death penalty. In 

addition, a different situation arises where a defendant intends to introduce psychiatric evidence at the penalty 

phase. See n. 10, supra. 

Moreover, under the Texas capital sentencing procedure, the inquiry necessary for the jury's resolution of 

the future dangerousness issue is in no sense confined to the province of psychiatric experts. Indeed, some 

in the psychiatric community are of the view that clinical predictions as to whether a person would or 

would not commit violent acts in the future are "fundamentally of very low reliability" and that 

psychiatrists possess no 
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special qualifications for making such forecasts. See Report of the American Psychiatric Association Task 

Force on Clinical Aspects of the Violent Individual 23-30, 33 (1974); A. Stone, Mental Health and Law: A 

system in Transition 27-36 (1975); Brief for American Psychiatric Association as Amicus Curiae 11-17.  
 

In Jurek v. Texas, 428 U.S. 262 (1976), we held that the Texas capital sentencing statute is not unconstitutional 

on its face. As to the jury question on future dangerousness, the joint opinion announcing the judgment 

emphasized that a defendant is free to present whatever mitigating factors he may be able to show, e. g., the 

range and severity of his past criminal conduct, his age, and the circumstances surrounding the crime for which 

473 he is being sentenced. Id., at 272-273. The State, of course, can use the same type of evidence in seeking *473 

to establish a defendant's propensity to commit other violent acts. 
 

In responding to the argument that foretelling future behavior is impossible, the joint opinion stated: 
 

"[P]rediction of future criminal conduct is an essential element in many of the decisions rendered 

throughout our criminal justice system. The decision whether to admit a defendant to bail, for 

instance, must often turn on a judge's prediction of the defendant's future conduct. And any sentencing 

authority must predict a convicted person's probable future conduct when it engages in the process of 

determining what punishment to impose. For those sentenced to prison, these same predictions must 

be made by parole authorities. The task that a Texas jury must perform in answering the statutory 

question in issue is thus basically no different from the task performed countless times each day 

throughout the American system of criminal justice." Id., at 275-276 (footnotes omitted). 

While in no sense disapproving the use of psychiatric testimony bearing on the issue of future 

dangerousness, the holding in Jurek was guided by recognition that the inquiry mandated by Texas law does 

not require resort to medical experts. 

III 

Respondent's Fifth and Sixth Amendment rights were abridged by the State's introduction of Dr. Grigson's 

testimony at the penalty phase, and, as the Court of Appeals concluded, his death sentence must be vacated.17 

Because respondent's underlying conviction has not been challenged and remains undisturbed, the State is 

free 

474 to conduct further proceedings *474 not inconsistent with this opinion. Accordingly, the judgment of the Court 

of Appeals is 

17 Because of our disposition of respondent's Fifth and Sixth Amendment claims, we need not reach the question of 

whether the failure to give advance notice of Dr. Grigson's appearance as a witness for the State deprived respondent 

of due process. 

 

Affirmed. 
 

JUSTICE BRENNAN. 
 

I join the Court's opinion. I also adhere to my position that the death penalty is in all circumstances 

unconstitutional. 

JUSTICE MARSHALL, concurring in part. 
 

I join in all but Part II-C of the opinion of the Court. I adhere to my consistent view that the death penalty is 

under all circumstances cruel and unusual punishment forbidden by the Eighth and Fourteenth Amendments. 

I therefore am unable to join the suggestion in Part II-C that the penalty may ever be constitutionally 

imposed. 
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JUSTICE STEWART, with whom JUSTICE POWELL joins, concurring in the judgment. 
 

The respondent had been indicted for murder and a lawyer has been appointed to represent him before he 

was examined by Dr. Grigson at the behest of the State. Yet that examination took place without previous 

notice to the respondent's counsel. The Sixth and Fourteenth Amendments as applied in such cases as 

Massiah v. United States, 377 U.S. 201, and Brewer v. Williams, 430 U.S. 387, made impermissible the 

introduction of Dr. 

Grigson's testimony against the respondent at any stage of his trial. 
 

I would for this reason affirm the judgment before us without reaching the other issues discussed by the Court. 
 

JUSTICE REHNQUIST, concurring in the judgment. 
 

I concur in the judgment because, under Massiah v. United States, 377 U.S. 201 (1964), respondent's counsel 

should have been notified prior to Dr. Grigson's examination of respondent. As the Court notes, ante, at 

469, 

475 respondent had been indicted and an attorney had been appointed to represent *475 him. Counsel was entitled 

to be made aware of Dr. Grigson's activities involving his client and to advise and prepare his client 

accordingly. This is by no means to say that respondent had any right to have his counsel present at any 

examination. In this regard I join the Court's careful delimiting of the Sixth Amendment issue, ante, at 470, n. 

14. 

Since this is enough to decide the case, I would not go on to consider the Fifth Amendment issues and cannot 

subscribe to the Court's resolution of them. I am not convinced that any Fifth Amendment rights were 

implicated by Dr. Grigson's examination of respondent. Although the psychiatrist examined respondent prior 
to 

trial, he only testified concerning the examination after respondent stood convicted. As the court in Hollis v. 

Smith, 571 F.2d 685, 690-691 (CA2 1978), analyzed the issue: "The psychiatrist's interrogation of 

[defendant] on subjects presenting no threat of disclosure of prosecutable crimes, in the belief that the 

substance of 

[defendant's] responses or the way in which he gave them might cast light on what manner of man he 

was, involved no `compelled testimonial self-incrimination' even though the consequence might be more 

severe punishment." 

Even if there are Fifth Amendment rights involved in this case, respondent never invoked these rights when 

confronted with Dr. Grigson's questions. The Fifth Amendment privilege against compulsory self-

incrimination is not self-executing. "Although Miranda's requirement of specific warnings creates a limited 

exception to the rule that the privilege must be claimed, the exception does not apply outside the context of 

the inherently 

coercive custodial interrogations for which it was designed." Roberts v. United States, 445 U.S. 552, 560 (1980). 

The Miranda requirements were certainly not designed by this Court with psychiatric examinations in mind. 

Respondent was simply not in the inherently coercive situation considered in Miranda. He had already been 

indicted, and counsel had been appointed to represent him. No claim is raised that respondent's answers to 

476 Dr. Grigson's questions *476 were "involuntary" in the normal sense of the word. Unlike the police officers in 

Miranda, Dr. Grigson was not questioning respondent in order to ascertain his guilt or innocence. 

Particularly since it is not necessary to decide this case, I would not extend the Miranda requirements to 

cover psychiatric 

477 examinations such as the one involved here. *477 
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WALD, Circuit Judge 
 

A jury convicted Susan Viola Klat of threatening to assault the Clerk of the United States Supreme 

Court, William Suter, and the Chief Justice of the United States Supreme Court, William Rehnquist. On 

appeal, appellant challenges her conviction and sentence based on a number of alleged errors made by 

the district 

court, including (1) allowing her to appear pro se at a hearing to determine her competency to stand trial; (2) 

failing adequately to warn her of the dangers and disadvantages of selfrepresentation; (3) failing to dismiss the 

indictment as duplicitous; (4) failing to give the jury a special unanimity instruction; and (5) failing to depart 

downward in sentencing on the basis of diminished capacity. 

We reject all of the defendant's claims except for the district court's failure to provide appellant with counsel 

at a hearing to determine her competency to stand trial. We hold that the defendant had a Sixth Amendment 

right to counsel at this hearing and that the district court therefore erred in allowing appellant to appear pro 

se. As a remedy for this error, we remand the case to the district court for an evidentiary hearing to 

determine whether the competency hearing could have come out differently if, as the Sixth Amendment 

requires, the defendant had been represented at the hearing. If it is determined that counsel could have 

altered the outcome of the 

competency hearing, appellant's conviction must be vacated and appellant afforded a new trial. 
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I. Background 

On October 25, 1996, appellant was indicted on two counts of threatening to assault Mr. Suter (Count 1) and 

Chief Justice Rehnquist (Count 2) with the intent to retaliate against them on account of their performance of 

official duties. The government's evidence against appellant included letters and voice mail sent to a 

California government official as well as statements made to co-workers, friends, Federal Bureau of 

Investigation agents and employees at the United States Supreme Court, spanning a six-month period from 

February 29, 1996 

1261through August 25, 1996.1 The government claimed that these *1261 various statements, letters and messages 

constituted threats to assault Mr. Suter and Chief Justice Rehnquist in violation of 18 U.S.C. §§ 115 and 1114. 

1 Prior to August, 1996, appellant was living and working as a nurse in San Diego, California. In September of 1995, 

appellant filed a civil rights suit against the State of California, which was dismissed on Eleventh Amendment 

grounds. See Trial Tr. at 156, 159. Subsequently, appellant petitioned the United States Supreme Court (1) for a stay, 

which was denied in February, 1996 and (2) for a writ of certiorari, which was denied in June 1996. See id. at 272, 

275. After her petition for a writ of certiorari was denied, appellant began announcing her intention to move to 

Washington, D.C. in order, as she told several people, to ensure that the Supreme Court heard her case. See id. at 

187. Appellant did in fact move to the Washington, D.C. area, where she was ultimately arrested by the FBI. 

Appellant's allegedly threatening acts included several statements made to co-workers to the effect that she was 

going to go to the Supreme Court and "blow away anybody" who stood in her way, see id. at 219, and a letter 

addressed "[t]o the clerk and Justices of the Supreme Court" which stated, among other things, the following: 

 
Denying me or anyone else the Constitution's protection while disregarding federal law only demonstrates 

that this Court lacks the interest and ability to protect all individuals' rights or administer justice in any 

form. One shouldn't have to resort to creating casualties, such as the Oklahoma bombing, to get your 

attention. 

Unfortunately, experience shows that this is the only method that creates change and actually works. The 

Declaration of Independence distinctly states that whenever any form of government becomes destructive of 

these ends, it is the right of the people to alter or abolish it. Nowhere in this declaration does it state that 

corruption is to be tolerated. An eye for an eye may well be the only solution left to justice in this country. 

The writ will still be written and the story told with the ultimate outcome explained by whoever survives 

this madness and is left standing. Id. at 177. 

 

Prior to her indictment, on August 27, 1996, appellant was brought before a magistrate for a probable cause 

hearing. Appellant was represented at this hearing by appointed counsel. The magistrate found probable 

cause and remanded appellant back to jail for a forensic screening to ascertain whether appellant was 

competent to stand trial. Dr. Bruce Cambosos performed this screening and concluded that appellant was 

competent to stand trial. A bail hearing was held on September 3, 1996, where the magistrate granted 

appellant's request through counsel that she be released on her own recognizance. 

On September 24, 1996, appellant filed a motion requesting that her attorney be removed and that she be 

named counsel of record. Attached to this motion was a signed "Waiver of Right to Assigned Counsel." In 

these two documents, appellant stated, inter alia, that she was "aware of the implications and responsibilities 

involved that accompany being represented in propria persona and waive[d] the right to have supportive 

counsel present or involved at this time"; that she "hereby relinquishe[d] the right to retain the federal 

public defender as counsel and w[ould] proceed with all procedures and proceedings connected with this 

case in propria persona hereinafter"; and that she was "aware that both the Sixth Amendment to the 

Constitution of the United States and Fed. Rules of Crim. Proc., rule [sic] 44(a) provide for the right to 

assignment of counsel and elect[ed] to waive this right." J.A., Ex. 3. Appellant requested in her motion an 
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order naming her counsel of record "officially" as of September 17, 1996, at 4:30 p.m. Id. 

 

Appellant was arraigned on November 1, 1996. At her arraignment hearing, she followed up on her motion to 

remove appointed counsel. Appointed counsel also moved to withdraw because appellant had filed a civil suit 

against him. The district court granted counsel's motion to withdraw, and, based on appellant's behavior at 

the hearing — which the court described as "bizarre" — ruled that there was "reasonable cause" to believe 

that appellant was suffering from a mental disease or defect that rendered her unable to understand the nature 

of the proceedings against her. The district court then ordered appellant into custody to be examined pursuant 

to 18 

U.S.C. § 4241(b). Although the district court had granted appointed counsel's motion to withdraw, the court 

did not appoint new counsel for appellant. 

Appellant spent nearly a month at Carswell Federal Medical Center in Forth Worth, Texas. There, she was 

examined by Dr. James Shadduck, a forensic psychologist. Appellant allowed herself to be interviewed by Dr. 

Shadduck but refused to participate in formal psychological testing. Based on his observations of appellant, 

Dr. Shadduck concluded that she was competent to stand trial. See Appellant Br., Attach. C. Dr. Shadduck did 

note "strong evidence of a narcissistic personality disorder, and the possibility of a diagnosis of a bipolar 

disorder," id. at 6, and that appellant "occasionally evidenced excessive suspiciousness that verged on 

paranoia." Id. at 5. However, Dr. Shadduck also found that appellant displayed "at least average intellectual 

abilities, and no 

1262notable cognitive *1262 impairments." Id at 7. Ultimately, Dr. Shadduck concluded that appellant was "not 

presently suffering from a mental disease or defect which would render her unable to understand the nature 

and consequences of the proceedings against her or to assist properly in her own defense." Id. Dr. Shadduck's 

forensic report was submitted to the district court on December 16, 1996. 

On January 16, 1997, the district court held a hearing to determine whether appellant was competent to stand 

trial and whether she could represent herself at trial. Appellant appeared at this hearing pro se. Based on Dr. 

Shadduck's report and its own observation of appellant's behavior at this hearing, the district court found that 

appellant was in fact competent and, further, that she could represent herself at trial. Appellant agreed at this 

hearing to the appointment of standby counsel; standby counsel was appointed on January 28, 1997, and 

appeared with appellant at all subsequent proceedings. 

The jury trial commenced on February 24, 1997. Appellant gave the opening statement and cross-examined 

the first two government witnesses. However, after cross-examining the second witness, appellant informed 

the court that she could not continue to "confront" her friends because it was "too emotional" for her. Trial 

Tr. at 

213. Accordingly, standby counsel took over the rest of the trial and sentencing. On February 26, 1997, the 

jury found appellant guilty on both counts of the indictment. On May 27, 1997, appellant was sentenced to a 

term of 57 months imprisonment for each count, to run concurrently, to a year of supervised release for each 

count, to run concurrently, and to a $100 special assessment for each count. 

II. Discussion A. Right to Counsel at the Competency Hearing 

On November 1, 1996, appellant was arraigned before the district court. Appellant was represented by 

appointed counsel at her arraignment hearing; however, by the close of the hearing, the district court had 

both 

(1) granted appointed counsel's motion to withdraw from the case and (2) ordered appellant into custody, 

finding "reasonable cause" to believe that appellant was incompetent to stand trial. The district court did not 

subsequently appoint new counsel. Accordingly, appellant was without counsel from the close of her 
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November 1, 1996 arraignment hearing until the district court found her competent to stand trial and to waive 

her right to counsel at the January 16, 1997 hearing. 

A defendant has a right to counsel at every critical stage of a criminal prosecution. See Estelle v. Smith, 451 

U.S. 454, 469-71 (1981); Kirby v. Illinois, 406 U.S. 682, 688-89 (1972). A competency hearing is one such 

critical stage. See, e.g., United States v. Byers, 740 F.2d 1104, 1119 (D.C. Cir. 1984) (in banc) (noting that 

stage is critical where defendant is "confronted `by the legal system,' in that he ha[s] a law related choice 

before him, and could . . . profit from the expert advice of counsel " (quoting Estelle v. Smith, 451 U.S. at 

471)).2 Of 

course, a defendant may waive her right to counsel and, indeed, the Supreme Court in Faretta v. California, 422 

U.S. 806 (1975), has held that a defendant has a Sixth Amendment right to represent herself. However, the 

Supreme Court noted that while a defendant has a right to represent herself, this defendant must 

"knowingly and intelligently" forgo the benefits traditionally associated with the right to counsel in order 

to be allowed to proceed pro se. Id. at 835. 

2 See also 18 U.S.C. § 4247(d) ("At a hearing ordered pursuant to this chapter the person whose mental condition is 

the subject of the hearing shall be represented by counsel "). 

 

In the instant case, appellant had clearly indicated her desire to waive her right to counsel and to proceed pro 

se. However, at the November 1, 1996 arraignment hearing the district court made an explicit finding that 

there was "reasonable cause" to believe that appellant was mentally incompetent to stand trial. Under these 

1263circumstances, we find that the district court erred in allowing appellant's appointed counsel to *1263 

withdraw without appointing new counsel to represent appellant until the issue of her competency to stand 

trial had been resolved. This finding is based on our conclusion that, where a defendant's competence to stand 

trial is reasonably in question,3 a court may not allow that defendant to waive her right to counsel and 

proceed pro se until the issue of competency has been resolved.4 

3 "Where a defendant's competence to stand trial is reasonably in question" means where, as in this case, the trial 

court has found "reasonable cause" under 18 U.S.C. § 4241(b); or, of course, where the trial court's failure to do so 

would be reversible as an abuse of discretion. 

4 We note that the district court did not find, prior to the competency hearing, that appellant had waived her right 

to counsel. However, from the standpoint of the Sixth Amendment, it is irrelevant whether the district court 

erroneously found a waiver of counsel or simply neglected to appoint counsel for appellant: absent a valid waiver of 

counsel, it is constitutional error for a court to allow a defendant to proceed pro se once the right to counsel has 

attached. 

 

The Supreme Court has not explicitly considered this issue; however, we find support for our conclusion from 

the Court's decision in Pate v. Robinson, 383 U.S. 375 (1966), where it found that a defendant could not waive 

his right to a competency hearing when there was a question as to his competency to stand trial: "[I]t is 

contradictory to argue that a defendant may be incompetent, and yet knowingly or intelligently `waive' his 

right to have the court determine his capacity to stand trial." Id. at 384. Likewise, we find it contradictory to 

conclude that a defendant whose competency is reasonably in question could nevertheless knowingly and 

intelligently waive her Sixth Amendment right to counsel.5 Such a defendant may not proceed pro se until the 

question of her competency to stand trial has been resolved.6 

5 See also United States v. Purnett, 910 F.2d 51, 55 (2d Cir. 1990) ("Logically, the trial court cannot 

simultaneously question a defendant's mental competence to stand trial and at one and the same time be convinced 

that the defendant has knowingly and intelligently waived his right to counsel.)" 

6 In Godinez v. Moran, 509 U.S. 389 (1993), the Supreme Court held that the standard for determining competency 

to stand trial is the same as the standard for determining competency to waive counsel. See id. at 399-400. Pursuant 
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to the Court's decision in Godinez, therefore, a court cannot logically question a defendant's competence to stand trial 

while at the same time finding the defendant competent to waive counsel — the standard is the same for both 

determinations. 

 

Accordingly, we find that appellant was erroneously denied her Sixth Amendment right to counsel because 

the district court found reasonable cause to doubt appellant's competency to stand trial and yet failed to 

appoint counsel to represent her through the resolution of the competency issue. This finding does not end 

our inquiry, however, for we must also determine the proper remedy for this erroneous denial of counsel. In 

Chapman v. 

California, 386 U.S. 18 (1966), the Supreme Court noted that there are "some constitutional rights so basic to 

a fair trial that their infraction can never be treated as harmless error . "; the Court listed the right to counsel 

as 

one such right. Id. at 23 n. 8. The Supreme Court has not, however, held that all non-trial denials of counsel 

require automatic reversal of a defendant's conviction. For example, in Coleman v. Alabama, 399 U.S. 1 

(1970), the Court held that a preliminary hearing constituted a critical stage in the criminal process and that 

the defendants were thus entitled to counsel at the hearing. However, the Court did not automatically reverse 

the defendants' convictions but instead remanded the case to the state court to determine "whether the denial 

of counsel at the preliminary hearing was harmless error under Chapman v. California. . . ." Id. at 11. 

In Satterwhite v. Texas, 486 U.S. 249 (1988), the Supreme Court explained that the determination of 

whether a Sixth Amendment violation requires automatic reversal turns on the extent to which the violation 

pervades the entire criminal proceeding. As the Court noted: "Some constitutional violations by their very 

nature cast so 

1264much doubt on the fairness of the trial process that, as a matter *1264 of law, they can never be considered 

harmless. Sixth Amendment violations that pervade the entire proceeding fall within this category." Id. at 

256. The Court further noted that in previous cases requiring automatic reversal, "the deprivation of the 

right to counsel affected — and contaminated — the entire criminal proceeding." Id. at 257. 

In order to determine whether the Sixth Amendment violation here affected and contaminated the entire 

criminal proceeding — thus requiring automatic reversal under Satterwhite — we remand the case for an 

evidentiary hearing to determine whether the competency hearing could have come out differently if 

appellant had been represented by counsel. The Supreme Court has expressed reluctance to permit 

retrospective hearings on questions of mental competency, see Pate, 383 U.S. at 387; however, the purpose of 

the hearing here is not to determine, retrospectively, whether appellant was or was not in fact incompetent to 

stand trial. Rather, the purpose of the hearing is to determine whether counsel might have made certain 

decisions or arguments which could have changed the result of the competency hearing. The Seventh Circuit 

utilized a similar standard in attempting to determine whether a constitutional error in a defendant's 

competency hearing required reversal, stating that the "question is whether there is a reasonable possibility 

that [absent the constitutional error] the trial judge would have found [the defendant] unfit." United States 

ex rel. Bilyew v. Franzen, 686 F.2d 1238, 1245 (7th Cir. 1982). Similarly, the United States District Court for 

the Eastern District of Virginia found that the defendant there did not need to demonstrate that "he was in 

fact incompetent to succeed on [his ineffective assistance of counsel] theory. He need only show that 

counsel's failure to pursue what should have been reasonable doubts as to his competency was prejudicial to 

him." McLaughlin v. Royster, 346 F. Supp. 297, 310 (E.D. Va. 1972). 

If the district court determines on remand that counsel could not have changed the outcome of the 

competency hearing, reversal is not required because the effects of the violation would be effectively confined 

to the competency hearing — that is, they would not serve to contaminate the entire criminal proceeding. If, 
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however, the district court determines that the competency hearing could have come out differently absent the 

Sixth Amendment violation, reversal is required because the violation under this determination would serve 

to contaminate the entire criminal proceeding, including appellant's subsequent waiver of her right to counsel 

at trial and the trial itself. 

In making this determination, the district court should inquire into whether counsel could have made certain 

tactical decisions (such as retaining a second forensic expert to evaluate appellant) or made certain arguments 

(such as questioning Dr. Shadduck's report on grounds that it was based solely on his observations of 

appellant rather than on formal testing) which could have changed the outcome of the competency hearing. 

The district court should also keep in mind that appellant had a right to counsel at her competency hearing 

but that she also had a right to counsel for the period between her arraignment hearing and her competency 

hearing. Although a defendant does not have the right to have counsel present during a psychiatric 

examination, see Byers, 740 F.2d. at 1119, a defendant does have a right to counsel when faced with law-

related choices with respect to this examination. Id. A defendant thus has a right to counsel before a 

psychiatric exam; for example, when making the "significant decision of whether to submit to the examination 

and to what end the psychiatrist's findings could be employed." Estelle, 451 U.S. at 471. Accordingly, the 

district court should include in its inquiry what impact counsel could have had on appellant's decision not to 

submit to formal psychological testing, considering, for example, the fact that Dr. Shadduck noted that he 

could not definitively conclude that appellant 

1265was not suffering from a bipolar disorder because appellant had refused to participate in formal testing. *1265 

B. Validity of Appellant's Waiver of Right to Counsel at Trial 

Appellant argues that the district court failed to advise her of the dangers and disadvantages of self- 

representation and thus, apart from any question of her competency to stand trial, that her waiver of counsel 

was invalid and she was denied her Sixth Amendment right to counsel at trial. The government concedes 

that the district court did not engage in the ideal colloquy with appellant; however, the government argues 

that appellant's waiver was nevertheless valid because the record as a whole indicates that appellant's waiver 

of counsel was knowing and intelligent. 

The Supreme Court in Faretta held that a defendant has a constitutional right to self-representation but that, 

in order to represent himself, a defendant must "knowingly and intelligently" forgo the benefits traditionally 

associated with the right to counsel: 

Although a defendant need not himself have the skill and experience of a lawyer in order 

competently and intelligently to choose self-representation, he should be made aware of the dangers 

and disadvantages of selfrepresentation, so that the record will establish that "he knows what he is 

doing and his choice is made with eyes open." 

422 U.S. at 835 (1975) (quoting Adams v. United States ex rel. McCann, 317 U.S. at 279). In United States 

v. Bailey, 675 F.2d 1292 (D.C. Cir. 1982), this court enjoined trial judges in future cases involving 

defendants' invocations of their right to self-representation to "mak[e] clear on the record the awareness by 

defendants of the dangers and disadvantages of selfrepresentation as to which the Supreme Court in Faretta 

has voiced its concern." Id. at 1300. However, the Bailey Court did not find that a failure to make such a 

finding clear on the record required reversal where the record as a whole indicated that the defendant's 

waiver of his right to counsel was knowing and voluntary.7 In finding that the record as a whole indicated a 

knowing and voluntary 

waiver, the Bailey Court took note of the fact that the defendant "consciously and emphatically wanted to 

represent himself"; that there was no possibility that the defendant "was misled or coerced into waiving his 

right to counsel"; that the defendant had studied law at Leavenworth for three years; and that the 
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defendant "had previously been convicted of a felony, a factor which necessarily indicates that he had some 

knowledge and understanding of the relevant law and courtroom procedure." Id. at 1301-02. 

7 In Godinez v. Moran, 509 U.S. 389 (1993), the Supreme Court added the word "voluntary" to the inquiry of whether 

a waiver is "knowing" and "intelligent." Id. at 400, 402. 

 

Under the facts of this case, we agree with the government that the record as a whole establishes that 

appellant's waiver of counsel was knowing, intelligent, and voluntary (except of course insofar as she may 

have been lacking competency).8 

8 We agree with appellant that the district court failed to engage appellant in a sustained colloquy concerning the 

dangers and disadvantages of self-representation. The district court did state at appellant's arraignment hearing 

that, "If I were charged with a serious crime like this, as you are, I would not represent myself. I would want 

independent advice to assist me." 11/1/96 Tr. at 4. However, at the January 16, 1997 competency hearing — where 

the district court actually found that appellant could represent herself at trial — the district court did not re-enter this 

conversation with appellant and did not make clear on the record that appellant was aware of the dangers and 

disadvantages of self-representation. Nevertheless, we find that the district court's failure to do so does not require 

reversal here because the record otherwise establishes a knowing, intelligent, and voluntary waiver. 

 

First, appellant consistently and emphatically expressed her desire to represent herself at trial. Her pretrial 

motion requesting removal of appointed counsel clearly demonstrated that she was aware that she had a 

Sixth Amendment right to counsel and that she wished to waive this right. For example, appellant noted in 

her motion that she was "aware of the implications and responsibilities involved that accompany being 

represented in propria persona and waive[d] the right to have supportive counsel present or involved at this 

time." J.A., Ex. 3. 

1266Furthermore, as the district court was aware, at the time of the January 16, 1997 *1266 hearing, appellant was 

a 39-year old nurse who had previously worked in complex areas of nursing such as neonatal intensive care, 

acute care, and psychiatric care. Indeed, appellant argued this very point at her arraignment hearing: "I'm an 

ICU nurse, competent. I take care of people on a [sic] every day basis . . . I have to perform competently 

each and every minute that I work." 11/1/96 Tr. at 21. 

Moreover, appellant was relatively well-versed in the law. First, appellant had litigated her civil suit in 

California pro se. Additionally, appellant did a great deal of self-study on criminal law subsequent to her 

arrest, as appellant explained to the district court at her competency hearing: "But I did spend every free 

moment that I was allowed off the unit in Carswell in the law library. I did go through the entire two volumes 

of criminal trial manual that is in D.C. I did go entirely through the Federal Rules of Criminal Procedure." 

1/16/97 Tr. at 9. Dr. Shadduck confirmed as well that appellant "spent a significant portion of her stay at 

[Carswell] doing research in the law library" and that she "clearly demonstrate[d] an in depth 

understanding of the legal process. ................................................................................................................................. " 

Appellant Br., Attach. C at 4, 6. 
 

Finally, there is absolutely no evidence in the record to suggest that appellant was in any way coerced or 

misled into waiving her right to counsel. In sum, we conclude, as did the court in Bailey, that "[o]n the 

record before us in this case, [appellant's] claim on appeal of the invalidity of the trial judge's grant of [her] 

request is not persuasive as to any necessity to reverse [her] conviction." 675 F.2d at 1302. 

C. Duplicity of Charges 

Appellant argues that both counts of the indictment are duplicitous and that the district court therefore erred 

in failing to dismiss the indictment as was requested by appellant through pretrial motion. The government 
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argues that the indictment is not duplicitous because it properly charged a series of events as a single count 

because the events constitute a common scheme to threaten. We agree with the government that the acts 

charged constitute a common scheme to threaten and therefore that the district court did not err in failing to 

dismiss the indictment as duplicitous. 

 

"Duplicity" is the joining in a single count of two or more distinct and separate offenses. See United States v. 

Mangieri, 694 F.2d 1270, 1281 (D.C. Cir. 1982). Appellant is correct in noting that the two counts in the 

indictment charged numerous allegedly threatening acts (i.e., different statements, letters, voicemail 

messages). However, several acts may be charged in a single count if the acts "represent a single, continuing 

scheme that occurred within a short period of time and that involved the same defendant." United States v. 

Alsobrook, 620 F.2d 139, 142 (6th Cir. 1980). 

Appellant argues that the acts charged did not occur within a short period of time because the acts spanned 

the period from February to August of 1996. We do not believe, however, that six months is too long a 

period for acts charged in an indictment to constitute a single, continuing scheme. The various acts charged 

all involved appellant and all related to appellant's apparent frustration with the Supreme Court's denial of 

her appeals. 

Appellant's argument with respect to the duplicity rule would require the government to file a separate 

count for each allegedly threatening statement, letter, and voicemail message, "thereby producing the 

danger of inappropriate multiple punishments for a single criminal episode." Mangieri, 694 F.2d at 1282. We 

do not find the indictment in this case to be duplicitous. 

D. Unanimity Instruction 

Appellant argues that the district court erred in failing to instruct the jury that it had unanimously to find 

that at least one of the acts charged in each of the counts constituted a threat to assault. Specifically, appellant 

argues the district court erred in failing to give a special jury instruction to the effect that the jurors must be 

unanimous as to which act(s) they find the defendant guilty. We have previously urged trial courts to employ a 

special unanimity instruction when an indictment charges more than one act. See Mangieri, 694 F.2d at 1281; 

United 

1267*1267 States v. Hubbard, 889 F.2d 277, 278 (D.C. Cir. 1989). However, appellant failed to request a special 

unanimity instruction; consequently, we review the district court's failure to do so, sua sponte, for plain error. 

See Hubbard, 889 F.2d at 278. We cannot conclude that it was plain error not to give a special unanimity 

instruction in this case. In the context of the entire indictment and the trial, we conclude that the general 

unanimity instruction given by the district court sufficed to instruct the conscientious juror that she must 

agree with the other jurors on what act(s) constituted a threat to assault. See Mangieri, 694 F.2d at 1281. 

E. Downward Departure for Diminished Capacity 

Appellant argues that the district court erred because it failed to depart downward from the applicable 

sentencing range under U.S.S.G. § 5K2.13 ("[A court may depart downward] to reflect the extent to which 

reduced mental capacity contributed to the commission of the offense."). However, appellant failed to request 

a downward departure under section 5K2.13. Accordingly, we review the district court's failure, sua sponte, to 

depart downward on the basis of appellant's diminished capacity under plain error. See United States v. 

Studevent, 116 F.3d 1559, 1564 (D.C. Cir. 1997). Appellate review in the context of downward departures is 

limited to a determination of "whether the sentencing judge misunderstood the scope of its authority to 

depart." United States v. Washington, 106 F.3d 983, 1015 (D.C. Cir.), cert. denied, 118 S.Ct. 446 (1997). There 

is no indication that the district court misunderstood its authority to depart under section 5K2.13. The court 

was not asked to depart under section 5K2.13 and its failure, sua sponte, to do so is not plain error. 
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For the foregoing reasons, we remand the case for an evidentiary hearing to determine whether counsel could 

have made a difference in the outcome of appellant's competency hearing. If the district court determines that 

counsel could have made a difference, appellant's conviction and sentence are vacated. Otherwise, they are 

affirmed. 

So ordered. 
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87 *523 *597 *87 Shortly after respondent Cheever was charged with capital murder, the Kansas Supreme Court 

found the State's death penalty scheme unconstitutional. State prosecutors then dismissed their charges to 

allow federal authorities to prosecute him. When Cheever filed notice that he intended to introduce expert 

evidence that methamphetamine intoxication negated his ability to form specific intent, the Federal District 

Court ordered Cheever to submit to a psychiatric evaluation. The federal case was eventually dismissed 

without prejudice. Meanwhile, this Court held the State's death penalty scheme constitutional, see Kansas v. 

Marsh, 548 U.S. 163, 126 S. Ct. 2516, 165 L. Ed. 2d 429. The State then brought a second prosecution. At 

trial, Cheever raised a voluntary-intoxication defense, offering expert testimony regarding his 

methamphetamine use. In rebuttal, the State sought to present testimony from the expert who had examined 

Cheever by the Federal District Court order. Defense counsel objected, arguing that since Cheever had not 

agreed to the 

2 examination, introduction of the testimony would violate the Fifth Amendment proscription *2 against 

compelling an accused to testify against himself. The trial court allowed the testimony, and the jury found 

Cheever guilty and voted to impose a death sentence. The Kansas Supreme Court vacated the conviction and 

sentence, relying on Estelle v. Smith, 451 U.S. 454, 101 S. Ct. 1866, 68 L. Ed. 2d 359, in which this Court held 

that a court-ordered psychiatric examination violated a defendant's Fifth Amendment rights when the 

defendant neither initiated the examination nor put his mental capacity in dispute. The court distinguished the 

holding of Buchanan v. Kentucky, 483 U.S. 402, 107 S. Ct. 2906, 97 L. Ed. 2d 336, that a State may introduce 

the results of such an examination for the limited purpose of rebutting a mental-status defense, on the basis 

that voluntary intoxication is not a mental disease or defect under Kansas law. 

Held: The rule of Buchanan, reaffirmed here, applies in this case to permit the prosecution to offer the 

rebuttal evidence at issue. Pp. 93-98, 187 L. Ed. 2d, at 525-528. 

(a) In Buchanan, the prosecution presented evidence from a court-ordered evaluation to rebut the defendant's 

affirmative defense of extreme emotional disturbance. This Court concluded that this rebuttal testimony did 

not 

3 offend the Fifth Amendment, holding that when a defense expert *3 who has examined the defendant testifies 

88 that the defendant lacked the requisite mental state to commit an offense, the *88 prosecution may present 

psychiatric evidence in rebuttal. Buchanan's reasoning was not limited to the circumstance that the evaluation 

was requested jointly by the defense and the government. Nor did the case turn on whether state law referred 

to extreme emotional disturbance as an affirmative defense. Pp. 93-94, 187 L. Ed. 2d, at 525-526. 

(b) The admission of rebuttal testimony under the rule of Buchanan harmonizes with the principle that when a 

598 defendant *598 chooses to testify in a criminal case, the Fifth Amendment does not allow him to refuse to 

answer related questions on cross-examination. See Fitzpatrick v. United States, 178 U.S. 304, 315, 20 S. Ct. 



Kansas v. Cheever 571 U.S. 87 (2013) 

137 

 

 

523 944, 44 L. *523 Ed. 1078, 1 Alaska Fed. 625. Here, the prosecution elicited testimony from its expert only 

after Cheever offered expert testimony about his inability to form the requisite mens rea. Excluding this 

testimony would have undermined Buchanan and the core truth-seeking function of trial. Pp. 94-95, 187 L. 

Ed. 2d, at 526-527. 

(c) This Court is not persuaded by the Kansas Supreme Court's reasoning that Cheever did not waive his Fifth 

4 Amendment privilege because voluntary intoxication is not a mental disease or defect *4 as a matter of state 

law. ―Mental disease or defect‖ is not the salient phrase under this Court's precedents, which use the much 

broader phrase ―mental status,‖ Buchanan, 483 U.S., at 423, 107 S. Ct. 2906, 97 L. Ed. 2d 336. Mental-status 

defenses include those based on psychological expert evidence as to a defendant's mens rea, mental capacity to 

commit the crime, or ability to premeditate. To the extent that the Kansas Supreme Court declined to apply 

Buchanan because Cheever's intoxication was ―temporary,‖ this Court's precedents are again not so narrowly 

circumscribed, as evidenced by the fact that the courts where Buchanan was tried treated his extreme 

emotional disturbance as a ―temporary‖ condition. Pp. 95-97, 187 L. Ed. 2d, at 527-528. 

(d) This Court declines to address in the first instance Cheever's contention that the prosecution's use of 

the court-ordered psychiatric examination exceeded the rebuttal-purpose limit established by Buchanan, 

see 483 U.S., at 424, 107 S. Ct. 2906, 97 L. Ed. 2d 336. Pp. 97-98, 187 L. Ed. 2d, at 528. 

295 Kan. 229, 284 P. 3d 1007, vacated and remanded. 
 

Derek Schmidt argued the cause for petitioner. 
 

Nicole A. Saharsky argued the cause for the United States, as amicus curiae, by special leave of the court. 
 

Neal Katyal argued the cause for respondent. 
 

Sotomayor, J., delivered the opinion for a unanimous Court. 
 

89 *89 Justice Sotomayor delivered the opinion of the Court. 
 

5 The Fifth Amendment to the United States Constitution provides that ―[n]o person . . . shall be compelled 

*5 in any criminal case to be a witness against himself ‖ The question here is whether the Fifth Amendment 

90 prohibits the government from introducing evidence from a court-ordered mental *90 evaluation of a criminal 

defendant to rebut that defendant‘s presentation of expert testimony in support of a defense of voluntary 

intoxication. We hold that it does not. 

[**599] I 

On the morning of January 19, 2005, Scott Cheever shot and killed Matthew Samuels, a sheriff of Greenwood 

County, Kansas, and shot at other local law enforcement officers. In the hours before the shooting, Cheever 

and his friends had cooked and smoked methamphetamine at a home near Hilltop, Kansas. Samuels and 

multiple deputies drove there to arrest Cheever on an unrelated outstanding warrant. 

When one of Cheever‘s friends warned him that officers were en route, Cheever rushed outside and tried to 

drive away, but his car had a flat tire. He returned inside and hid with a friend in an upstairs bedroom, 

holding a loaded .44-caliber revolver. Cheever then heard footsteps on the stairs leading up to the room, and 

he stepped 

524 out and shot Samuels, who *524 was climbing the stairs. After briefly returning to the bedroom, Cheever 

6 walked back *6 to the staircase and shot Samuels again. He also shot at a deputy and a detective, as well as 

members of a local SWAT (special weapons and tactics) team that had since arrived. Only Samuels was 

hit.
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The State charged Cheever with capital murder. But shortly thereafter, in an unrelated case, the Kansas 

Supreme Court found the State‘s death penalty scheme unconstitutional. State v. Marsh, 278 Kan. 520, 102 P. 

3d 445 (2004). Rather than continuing to prosecute Cheever without any chance of a death sentence, state 

prosecutors dismissed their charges and allowed federal authorities to prosecute Cheever under the Federal 

Death Penalty Act of 1994, 18 U. S. C. § 3591 et seq. 

In the federal case, Cheever filed notice that he ―intend[ed] to introduce expert evidence relating to his 

intoxication by methamphetamine at the time of the events on January 19, 2005, which negated his ability to 

91   form specific intent, e.g., *91  malice aforethought, premeditation and deliberation.‖ App. to Pet. for Cert. 69- 

70. Pursuant to Federal Rule of Criminal Procedure 12.2(b), the District Court ordered Cheever to submit to a 

7 psychiatric evaluation by Michael Welner, a forensic psychiatrist, to assess how methamphetamine *7 use 

had affected him when he shot Samuels. Welner interviewed Cheever for roughly 5 1/2 hours. 

The federal case proceeded to trial. Seven days into jury selection, however, defense counsel became unable 

to continue; the court suspended the proceedings and later dismissed the case without prejudice. Meanwhile, 

this Court had reversed the Kansas Supreme Court and held that the Kansas death penalty statute was 

constitutional. Kansas v. Marsh, 548 U.S. 163, 167, 126 S. Ct. 2516, 165 L. Ed. 2d 429 (2006). A second 

federal prosecution never commenced. 

Kansas then brought a second state prosecution. At the state trial, Cheever presented a voluntary-intoxication 

defense, arguing that his methamphetamine use had rendered him incapable of premeditation. In support of 

this argument, Cheever offered testimony from Roswell Lee Evans, a specialist in psychiatric pharmacy and 

dean of the Auburn University School of Pharmacy. Evans opined that Cheever‘s long-term methamphetamine 

use had damaged his brain. 1 Evans also testified that on the morning of the shooting, Cheever was acutely 

intoxicated. According to Evans, Cheever‘s actions were ―very much influenced by‖ his use of 

methamphetamine. 

1 Evans described this damage as ―neurotoxicity,‖ which is ―the quality of exerting a destructive or poisonous effect 

upon the nerve tissue.‖ The Sloane-Dorland Annotated Medical-Legal Dictionary 498 (1987). 

 

600 *600 After the defense rested, the State sought to present rebuttal testimony from Welner, the expert who 

had examined Cheever by order of the federal court. Defense counsel objected, arguing that because 

Welner‘s opinions were based in part on an examination to which Cheever had not voluntarily agreed, his 

testimony 

92 would violate the Fifth Amendment *92 proscription against compelling an accused to testify against 
himself. 

The State countered that the testimony was necessary to rebut Cheever‘s voluntary-intoxication defense. 
 

525 *525 The trial court agreed with the State. The court was persuaded, in part, by the fact that the defense 

expert had himself relied on Welner‘s examination report: ―I think that fact alone probably allows the State 

to call [Welner] to give his own point of view.‖ App. 92. The court allowed Welner‘s testimony for the 

purpose of showing that Cheever shot Samuels ―because of his antisocial personality, not because his brain 

was impaired by methamphetamine.‖ Id., at 94. 

9 The jury found Cheever guilty of murder and attempted murder. *9 At the penalty phase, it unanimously 

voted to impose a sentence of death, and the trial court accepted that verdict. 

On appeal to the Kansas Supreme Court, Cheever argued that the State had violated his Fifth Amendment 

rights when it introduced, through Welner‘s testimony, statements that he had made during the federal 

court- ordered mental examination. The court agreed, relying primarily on Estelle v. Smith, 451 U.S. 454, 

101 S. Ct. 1866, 68 L. Ed. 2d 359 (1981), in which we held that a court-ordered psychiatric examination 

violated the defendant‘s Fifth Amendment rights when the defendant neither initiated the examination nor 

put his mental 
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capacity in dispute at trial. 295 Kan. 229, 243-244, 284 P. 3d 1007, 1019-1020 (2012) ( per curiam). The court 

acknowledged, id., at 244-245, 284 P. 3d, at 1020, our holding that a State may introduce the results of a 

court- ordered mental examination for the limited purpose of rebutting a mental-status defense. Buchanan v. 

Kentucky, 483 U.S. 402, 423-424, 107 S. Ct. 2906, 97 L. Ed. 2d 336 (1987). But it distinguished Buchanan on 

the basis that under Kansas law, voluntary intoxication is not a ―mental disease or defect.‖ 295 Kan., at 250, 

10 284 P. 3d, at 1023. Consequently, it vacated Cheever‘s conviction and sentence, *10 holding that Cheever had 

93    not waived his Fifth Amendment privilege and that his federal court-ordered examination should not have *93 

been used against him at the state-court trial. Ibid. We granted certiorari, 568 U.S. 1192, 133 S. Ct. 1460, 185 

L. Ed. 2d 360 (2013), and now reverse. 
 

II 
 

The Fifth Amendment guarantees that ―[n]o person . . . shall be compelled in any criminal case to be a 

witness against himself ‖ We held in Estelle that under the Fifth Amendment, when a criminal defendant 

―neither 

initiates a psychiatric evaluation nor attempts to introduce any psychiatric evidence,‖ his compelled 

statements to a psychiatrist cannot be used against him. 451 U.S., at 468, 101 S. Ct. 1866, 68 L. Ed. 2d 359. In 

that case, a judge ordered a psychiatric examination to determine the defendant‘s competency to stand trial. 

Id., at 456-457, 101 S. Ct. 1866, 68 L. Ed. 2d 359. The prosecution then used statements from that 

examination during the sentencing phase of the trial as evidence of the defendant‘s future dangerousness. Id., 

at 458-460, 101 S. Ct. 

1866, 68 L. Ed. 2d 359. Emphasizing that the defendant had neither ―introduced‖ any ―psychiatric evidence,‖ 

nor even ―indicated that he might do so,‖ id., at 466, 101 S. Ct. 1866, 68 L. Ed. 2d 359, we concluded that the 

601 Fifth Amendment did *601 not permit the State to use the defendant‘s statements in this manner. 
 

11 In Buchanan, *11 we addressed the admissibility of evidence from a court-ordered evaluation where—unlike in 

Estelle—a defendant had introduced psychiatric evidence related to his mental-status defense. We held that 

526 *526 the Fifth Amendment allowed the prosecution to present evidence from the evaluation to rebut 
the 

defendant‘s affirmative defense of extreme emotional disturbance. And while, as Cheever notes, the mental 

evaluation in Buchanan was requested jointly by the defense and the government, our holding was not limited 

to that circumstance. Moreover, contrary to Cheever‘s suggestion, the case did not turn on whether state law 

referred to extreme emotional disturbance as an ―affirmative defense.‖ Buchanan, 483 U.S., at 408, 422, 107 S. 

Ct. 2906, 97 L. Ed. 2d 336 (holding that the prosecution‘s use of rebuttal expert testimony is permissible 

where 

94 a defendant ―presents psychiatric evidence‖).   The *94 rule of Buchanan, which we reaffirm today, is that where 

a defense expert who has examined the defendant testifies that the defendant lacked the requisite mental state 
to 

commit an offense, the prosecution may present psychiatric evidence in rebuttal. Ibid. Any other rule would 

12 undermine the adversarial process, allowing a defendant to provide *12 the jury, through an expert operating 

as proxy, with a one-sided and potentially inaccurate view of his mental state at the time of the alleged 

crime. 

The admission of this rebuttal testimony harmonizes with the principle that when a defendant chooses to 

testify in a criminal case, the Fifth Amendment does not allow him to refuse to answer related questions on 

cross- 

examination. A defendant ―has no right to set forth to the jury all the facts which tend in his favor without 

laying himself open to a cross-examination upon those facts.‖ Fitzpatrick v. United States, 178 U.S. 304, 315, 

20 S. Ct. 944, 44 L. Ed. 1078, 1 Alaska Fed. 625 (1900). We explained in Brown v. United States, 356 U.S. 
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602 

148, 78 S. Ct. 622, 2 L. Ed. 2d 589 (1958), which involved a witness refusal to answer questions in a civil case, 

that where a party provides testimony and then refuses to answer potentially incriminating questions, ―[t]he 

interests of the other party and regard for the function of courts of justice to ascertain the truth become 

relevant, and prevail in the balance of considerations determining the scope and limits of the privilege against 

self- incrimination.‖ Id., at 156, 78 S. Ct. 622, 2 L. Ed. 2d 589 . When a defendant presents evidence through a 

 

 

 

13 psychological expert who has examined him, the government likewise *13 is permitted to use the only 

effective means of challenging that evidence: testimony from an expert who has also examined him. See 

United States v. Byers, 740 F.2d 1104, 1113, 239 U.S. App. D.C. 1 (CADC 1984) (en banc) (holding that the 

Government could present rebuttal expert testimony in part because it is perhaps ―the most trustworthy 

means of attempting to 

meet‖ the burden of proof (internal quotation marks omitted)). 2 

 
2 For that reason, we reject Cheever‘s suggestion that the State could effectively have rebutted the testimony of his 

expert by introducing testimony from experts who had not personally examined him. 

95   *95 The prosecution here elicited testimony from its expert only after Cheever offered expert testimony about 

his in-ability to form the requisite mens rea. The testimony of the government expert rebutted that of 

Cheever‘s expert. See id., at 1114 (―Ordinarily the only effective rebuttal of psychiatric opinion testimony is 

contradictory opinion testimony; and for that purpose . . . the basic tool of psychiatric study remains the 

personal interview, 

527 *602 which requires rapport *527 between the interviewer and the subject‖ (internal quotation marks (omitted)); 

14 State v. Druke, 143 Ariz. 314, 318, 693 P. 2d 969, 973 (App. 1984) *14 (―[A]n inference would arise that the 

evidence presented by the [defendant] as to his mental condition is true because uncontradicted‖). The 

trial court therefore did not violate the Fifth Amendment when it allowed Welner to testify that Cheever 

―made a choice to shoot,‖ App. 131, because the State permissibly followed where the defense led. 

Excluding this 

testimony would have undermined Buchanan and the core truth-seeking function of the 

trial. III 

Neither the Kansas Supreme Court‘s reasoning, nor Cheever‘s arguments, persuade us not to apply the settled 

rule of Buchanan. 
 

A 
 

Although the Kansas Supreme Court acknowledged that the State may present evidence obtained from a 

compelled psychiatric examination when ―the defendant presents evidence at trial that he or she lacked the 

requisite criminal intent due to mental disease or defect,‖ 295 Kan., at 249, 284 P. 3d, at 1023, it reasoned that 

voluntary intoxication is not a ―mental disease or defect‖ as a matter of state law, id., at 250, 284 P. 3d, at 

1023- 1024 (citing State v. Kleypas, 272 Kan. 894, 40 P. 3d 139 (2001)). The court therefore concluded that 

―Cheever 

15 did not waive his Fifth Amendment privilege and thus permit his court-ordered *15 examination by Dr. Welner 

96 to *96 be used against him at trial.‖ 295 Kan., at 251, 284 P. 3d, at 1024. 
 

This reasoning misconstrues our precedents. Although Kansas law defines ―mental disease or defect‖ 

narrowly, to exclude voluntary intoxication, that phrase is actually not the salient one under our precedents. 

In Buchanan, we permitted rebuttal testimony where the defendant presented evidence of ―the ‗mental status‘ 

defense of extreme emotional disturbance.‖ 483 U.S., at 423, 107 S. Ct. 2906, 97 L. Ed. 2d 336. And ―mental 

status‖ is a broader term than ―mental disease or defect,‖ at least to the extent that Kansas law excludes 
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voluntary intoxication from that definition. Mental-status defenses include those based on psychological 

expert evidence as to a defendant‘s mens rea, mental capacity to commit the crime, or ability to premeditate. 

Defendants need not assert a ―mental disease or defect‖ in order to assert a defense based on ―mental status.‖ 

To the extent that the Kansas Supreme Court declined to apply Buchanan because Cheever‘s intoxication 

was ―temporary,‖ our precedents are again not so narrowly circumscribed. Like voluntary intoxication, 

extreme 

16 emotional disturbance is a ―temporary‖ condition, at least according *16 to the Kentucky state courts where 

Buchanan was tried. See McClellan v. Commonwealth, 715 S.W. 2d 464, 468-469 (Ky. 1986) (defining extreme 

emotional disturbance as ―a temporary state of mind so enraged, inflamed, or disturbed as to overcome one‘s 

 

judgment, and to cause one to act uncontrollably from [an] impelling force of [an] extreme emotional 

disturbance rather than from evil or malicious purposes‖). We nonetheless held in Buchanan that the defense 

of extreme emotional disturbance, when supported by expert testimony, may be re-butted with expert 

testimony. 

528 The same is true here. Cheever‘s psychiatric evidence concerned his mental *528 status because he used it to 

97 argue that he lacked the requisite mental capacity to premeditate. The Fifth Amendment *97 therefore did not 

bar the State from using Welner‘s examination to rebut Cheever‘s voluntary-intoxication defense. 

[**603] B 

Cheever further contends that the Fifth Amendment imposes limits on the State‘s ability to introduce 

rebuttal evidence regarding a defendant‘s mental status. According to Cheever, Welner‘s testimony 

exceeded these limits by describing the shooting from Cheever‘s perspective;3 by insinuating that he had a 

personality 

17 disorder; *17 and by discussing his alleged infatuation with criminals. 

3 In an extended soliloquy, Dr. Welner narrated the crime from Cheever‘s perspective, in part as follows: ―I don‘t jump 

out of the window the way my confederate later does. And when I do shoot, I don‘t shoot before Matthew Samuels 

walks through the curtain in such a way that I might scare him, the way my later shots frightened the deputies that 

came to pull him away, but I shoot him at a point in which he is very much within my range, has passed through that 

curtain, and I know that he is coming upstairs, and that is when I shoot.‖ App. 130-131. 

We have held that testimony based on a court-ordered psychiatric evaluation is admissible only for a 

―limited rebuttal purpose.‖ Buchanan, 483 U.S., at 424, 107 S. Ct. 2906, 97 L. Ed. 2d 336. In Buchanan, for 

example, although the prosecution had used a psychiatric report to rebut the defendant‘s evidence of 

extreme emotional disturbance, we noted that the trial court had redacted the report so as to avoid exposing 

the jury to the "very different issue‖ of the defendant‘s competency to stand trial. Id., at 423, n. 20, 107 S. Ct. 

2906, 97 L. Ed. 2d 

336. Two years later, we explained in dictum that ―[n]othing‖ in our precedents ―suggests that a defendant 

18 opens *18 the door to the admission of psychiatric evidence on future dangerousness by raising an 
insanity 

defense at the guilt stage of the trial.‖ Powell v. Texas, 492 U.S. 680, 685-686, n. 3, 109 S. Ct. 3146, 106 L. Ed. 

2d 551 (1989) ( per curiam). Here, however, the Kansas Supreme Court did not address whether Welner‘s 

98 testimony exceeded the scope of rebuttal testimony permitted by the *98 Fifth Amendment or by the State‘s 

evidentiary rules. We accordingly decline to address this issue in the first instance.4 

 
4 Kansas contends that reaching a federal constitutional question may not be necessary because Cheever argued in 

opposing certiorari that the scope of Welner‘s testimony violated state evidentiary rules. Reply Brief 4-5. We agree 

with the State that the impact of Kansas evidentiary rules is a matter best left to the state courts to decide on 

remand. We do observe, however, that while our holding today suggests a constitutional ceiling on the scope of 

expert testimony that the prosecution may introduce in rebuttal, States (and Congress) remain free to impose 

additional limitations on the scope of such rebuttal evidence in state and federal trials. 
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*** 
 

19 We hold that where a defense expert who has examined the defendant testifies *19 that the defendant lacked 

the requisite mental state to commit a crime, the prosecution may offer evidence from a court-ordered 

psychological examination for the limited purpose of rebutting the defendant‘s evidence. 

The judgment of the Kansas Supreme Court is therefore vacated, and the case is remanded for further 

proceedings not inconsistent with this opinion. 

It is so ordered. 
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Before WINTER, Circuit Judge, FIELD, Senior Circuit Judge, and HALL, Circuit Judge. 
 

 

WINTER, Circuit Judge: 
 

Allan Wayne Reason, convicted of robbing a federally insured bank, appeals his conviction alleging that he was 

denied the right under 18 U.S.C. § 3006A(e) to an independent psychiatric examination, and that there was 

reversible error in allowing a government psychiatrist appointed pursuant to 18 U.S.C. § 4244 to testify on 

the issue of criminal responsibility. Finding the first contention to be meritorious, we remand for further 

proceedings. 

I. 

Between January 17, 1974 and March 1, 1976, Reason was a mental patient largely confined in the Criminal 

Section of Central State Hospital, Petersburg, Virginia. He was suffering from paranoid schizophrenia. 

Reason escaped from the institution on March 1, 1976, robbed a federally insured bank on March 2, and was 

apprehended a few hours later. On March 11, in response to his counsel's motion pursuant to 18 U.S.C. § 

4244 (concurred in by the Assistant United States Attorney), the district court committed Reason to the 

Medical 

Center for Federal Prisoners, Springfield, Missouri, for a period of sixty days. There, he was to be examined 

both for his competency to stand trial and his criminal responsibility for the criminal act he was alleged to 

have committed.1 

1 The order entered made clear that Reason was to be examined on both issues. It is not clear whether this dual purpose 

order was entered on request of counsel or on the court's own motion sua sponte. 

 

On March 12, 1976, Reason was admitted to the Center where the staff concluded both that Reason was 

competent to stand trial and that he was criminally responsible for his acts of March 2. Based on this report, 

the district court found Reason competent to stand trial. At the institution, a Dr. Ottensmeyer saw Reason for 

forty- five minutes on March 15, again on March 18 for an undetermined length of time, and at various times 

in 
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between those dates for short periods. The doctor was responsible for the group of patients that 

included Reason. Reason's counsel was aware that Dr. Ottensmeyer would probably testify at trial that 

Reason was responsible for the criminal act. 

After Reason was returned to Norfolk on April 8, 1976, his counsel moved for an independent psychiatric 

examination pursuant to 18 U.S.C. § 3006A(e) based upon Reason's prior history of mental illness and the 

report of his § 4244 study. Sufficient facts were alleged to show there was substantial uncertainty about the 

defendant's sanity at the time of the crime. Despite this showing, the district court denied the motion on the 

ground that there had already been an investigation on the issue under 18 U.S.C. § 4244, the motion was not 

311 timely, and a physician at the Central State Hospital, a Dr. Dmitris, could provide any needed information. *311 

 

At trial, the sole issue was criminal responsibility. Dr. Dmitris testified that Reason suffered from a serious 

mental disease, but Dr. Dmitris was not able to express an opinion on Reason's mental state on the day of 

the crime as the doctor had not examined Reason within the five days prior to the escape nor subsequent to 

the robbery. Dr. Ottensmeyer did testify for the government and the jury found Reason guilty. 

II. 

By its terms, § 4244 permits an examination to determine whether a defendant is "presently insane or 

otherwise so mentally incompetent as to be unable to understand the proceedings against him or properly to 

assist in his own defense." It does not specifically authorize a determination of sanity as of the time of an 

alleged offense, as distinguished from the time of trial for that offense, although many times and under 

various theories a § 4244 examination may be employed for both purposes.2 In the instant case, we need not 

explore dual purpose examinations under § 4244 because it seems clear to us that § 3006A(e), insofar as 

pertinent, affords to an accused the reasonable opportunity to procure the services of a psychiatrist to assist 

him in his defense, and the district court denied that right. Dr. Dmitris was unable to testify as to criminal 

responsibility; Dr. Ottensmeyer was correctly presumed to testify in support of the government's theory of 

responsibility counter to Reason's defense. 

2 Dual purpose examinations under § 4244 have been sustained under a court's inherent power to require a psychiatric 

examination, United States v. Malcolm, 475 F.2d 420 (9 Cir. 1973); United States v. Moudy, 462 F.2d 694 (5 Cir. 1972). In 

United States v. Walker, 537 F.2d 1192, 1195 n. 6 (4 Cir. 1976), we said that a dual purpose examination was ordered 

under § 3006A(e). 

 

United States v. Bass, 477 F.2d 723 (9 Cir. 1973) and United States v. Chavis, 159 U.S.App.D.C. 30, 486 F.2d 

1290 (1973), are directly applicable and we follow them. In Bass, two doctors appointed pursuant to two 

different § 4244 orders found the defendant to be criminally responsible, yet the court made clear there 

should still be appointment of a psychiatrist pursuant to § 3006A(e): 

The § 4244 expert is expected to be neutrals and detached. The § 3006A(e) expert fills a different 

role. He supplies expert services "necessary to an adequate defense." He can be a partisan witness. 

His conclusions need not be reported in advance of trial to the court or to the prosecution. 477 F.2d 

at 725- 26. 

United States v. Theriault, 440 F.2d 713, 715 (5 Cir. 1971). 
 

Similarly, in Chavis, there was a fifteen-day examination by government psychiatrists and a fifty-minute 

examination by a doctor connected with a legal psychiatric service. Both examinations led to a finding 

of criminal responsibility. Finding this set of examinations not to provide sufficient services necessary 

to an 
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adequate defense, the court determined the defense should have had a psychiatrist appointed pursuant to § 

3006A(e). 

III.  

Having concluded there was error in the district court's refusal to appoint a § 3006A(e) psychiatric expert, we 

must determine the correct action to be taken. We follow our previous decisions in United States v. Taylor, 437 

F.2d 371, 379 (4 Cir. 1971); and United States v. Walker, 537 F.2d 1192, 1196 (4th Cir. 1976), and suspend the 

judgment of defendant's conviction and remand his case to the district court for appointment of a psychiatric 

expert of defendant's selection to make a post-trial examination.3 The psychiatrist will submit his conclusions 

312 to the court but not the prosecution.4 If the psychiatrist concludes *312 that Reason was not responsible for 

his acts, there will be "a substantial question of criminal responsibility," Taylor, supra at 379, and the 

judgment of conviction will be vacated and a new trial granted. Otherwise, the judgment of conviction will 

stand affirmed because the district court's error in denying a § 3006A(e) examination will have been shown 

to have been harmless if the psychiatrist of Reason's selection agrees that Reason was criminally responsible 

for his acts. If, however, a determination of criminal responsibility cannot be made by the § 3006A(e) expert 

solely because the examination was delayed, the judgment will be reversed without a new trial. 

3 Remand is indicated in a case like the instant one where defendant's strategy was not affected by the error but only 

the strength of defendant's expert testimony. See United States v. Taylor, 437 F.2d 371, 379 (4th Cir. 1971) 

(Sobeloff, J., concurring and dissenting). 

4 While advice and opinion derived from a § 3006A(e) examination should not ordinarily be communicated to the 

court, the posture of this case must dictate otherwise. United States v. Taylor, 437 F.2d 371, 379 (4 Cir. 1971). 

IV.  

Since under our directions Reason may be retried, we state that neither § 4244 nor the Fifth Amendment 

precludes the use of the testimony of the government's psychiatrist with regard to criminal responsibility 

when defendant has already introduced his witnesses on the issue of sanity, the original court order apprised 

the defendant that the psychiatrist would be examining both for competency and responsibility, and the only 

issue is criminal responsibility for the act that defendant admits that he committed. United States v. Reifsteck, 

535 F.2d 1030 (8 Cir. 1976); United States v. McCracken, 488 F.2d 406 (5 Cir. 1974); United States v. Malcolm, 475 

F.2d 420, 427 (9 Cir. 1973); United States v. Albright, 388 F.2d 719, 725-26 (4th Cir. 1968). See generally 

United States v. Alvarez, 519 F.2d 1036 (3 Cir. 1975); United States v. Moudy, 462 F.2d 694 (5 Cir. 1972); 

Ashton v. United States, 116 U.S.App.D.C. 367, 324 F.2d 399 (1963). Compare United States v. Matos, 409 

F.2d 1245 (2 Cir. 1969), cert. denied, 397 U.S. 927, 90 S.Ct. 934, 25 L.Ed.2d 107 (1970) with United States v. 

Driscoll, 399 F.2d 135 (2 Cir. 1968). 

REMANDED WITH 

DIRECTIONS. 

313 *313 
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PER CURIAM: 
 

Defendant-Appellant Jeffrey Robert Arenburg, a Canadian citizen, asks us to vacate his conviction for 

assaulting a federal official, 18 U.S.C. § 111, on the ground that he was not competent to stand trial. The 

district court's competency determination was based principally on a magistrate judge's prior findings that 

defendant was competent to stand trial and to represent himself. On appeal, no party challenges the accuracy 

of the magistrate judge's findings at the time they were made, almost two months prior to the trial. Moreover, 

although defendant proceeded pro se, neither the government nor defendant's standby counsel asked the 

district court to reconsider defendant's competence during the two-day trial. 

Nevertheless, district courts operate under an independent statutory obligation to revisit a defendant's 

competence, sua sponte, if there is "reasonable cause to believe that the defendant may presently be suffering 

from a mental disease or defect rendering him mentally incompetent." 18 U.S.C. § 4241(a). Because trial 

judges are in the best position to make these determinations, we afford district courts wide latitude to reach 

conclusions as to both "reasonable cause" and a criminal defendant's overall competence to stand trial. But 

this discretion is not unfettered. For the reasons set forth below, we hold that, notwithstanding the 

magistrate judge's pretrial competence findings, the district court erred by failing to revisit defendant's 

competence to 

stand trial in light of his behavior during the trial itself. We therefore remand the case in order to provide the 

court with an opportunity to consider whether defendant was competent throughout the proceedings that led 
to 

his conviction. 

 

 

 

 

 

 

 

 



U.S. v. Arenburg 605 F.3d 164 (2d Cir. 2010) 

147 

 

 

I. BACKGROUND 

On November 29, 2007, while attempting to cross the United States-Canada border near the Peace Bridge in 

166 Buffalo, New York, defendant struck a federal border patrol agent in the face and caused a laceration *166 

to the agent's lip. Defendant was detained and the government filed a criminal complaint the next day, 

charging him with assaulting a federal official in violation of 18 U.S.C. § 111. 

At the initial conference on the afternoon of November 30, 2007, a magistrate judge appointed counsel for 

defendant and scheduled a bail hearing for December 7. After that hearing, the magistrate judge granted the 

government's motion to detain defendant. The judge also ordered, pursuant to 18 U.S.C. §§ 4241 and 4242, 

separate evaluations of: (1) defendant's mental state at the time of the offense, and (2) his competence to 

stand trial. 

A forensic psychologist examined defendant from January 17 through February 15, 2008. On February 27, 

2008, the psychologist issued two reports in which she concluded that, although defendant suffered from 

paranoid schizophrenia, 1 he was capable of appreciating the wrongfulness of his conduct on November 29, 

2007, and was competent to stand trial. The psychologist noted, however, that defendant seemed to be 

attempting to mask his symptoms in order to convince her that he was not suffering from a mental defect. 

1 As the district court acknowledged, "defendant has a history of mental illness." United States v. Arenburg, No. 08 Civ. 

090A, 2008 WL 3286444, at *1 n. 2 (W.D.N.Y. Aug. 7, 2008). Much of this history relates to events in Canada, 

including an instance in which defendant was deemed incompetent to stand trial and committed to a mental 

institution for several years. See id. at *5 n. 9. The psychologist who examined defendant obtained two decisions from 

the Ontario Board of Review, dated July 11, 2005 and January 29, 2007, describing his medical history. These 

Canadian decisions were attached to the psychologist's report relating to defendant's competence to stand trial, 

which was filed under seal with this Court. Because the parties' briefs quote extensively from these documents, we 

have directed in a separate order that the briefs be filed under seal as well. 

The magistrate judge conducted a conference relating to the psychologist's findings on March 24, 2008. At 

the conference, defendant used profane language in reference to the court and his appointed counsel. Based 

on this conduct, defendant's counsel indicated that he was "not so sure" about the psychologist's conclusions. 

The magistrate judge denied defendant's request to proceed pro se, explaining that he was "not of the opinion 

that [defendant was] capable of representing [himself]." 

Defendant was indicted on April 2, 2008. At his arraignment on April 3, defendant informed the same 

magistrate judge that he had no objections to the psychologist's reports, and that he wished to represent 

himself but retain his appointed attorney as standby counsel. This time the magistrate judge took a different 

view of defendant's request. First, he concluded that defendant had "made a knowing and intelligent decision 

to accept the report and waive his right to contest the issue of competency." Next, the magistrate judge 

engaged in a two- hour colloquy with defendant in order to assess whether he was capable of waiving his 

right to counsel and representing himself. Following the discussion, the magistrate judge issued a series of 

verbal findings based on defendant's responses to the court's questions and his general demeanor. The judge 

concluded, inter alia, that defendant was competent to stand trial, and that he had "made a knowing and 

intelligent waiver of his right to the assistance of counsel." 

Defendant appeared for the first time before the district judge on April 7, 2008. The district judge confirmed 

that defendant had not had "any change of position" with respect to the magistrate judge's competence 

findings, 

167 and he set a May 20, 2008 trial date. At the conclusion of the *167 conference, however, defendant produced a 

signed note that contained several incoherent statements, such as "[o]n the radio stations airing my 

thoughts all over the world blaming me for being a drug trade," and "[a]iring my thoughts through the T.V. 

channels." (J.A. 
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at 29.) He stated that the purpose of the note was to "tell [the court] who I am." (Gov't App. at 164 (transcript 

of proceedings).) The courtroom deputy read the note into the record, but there was no further inquiry into its 

meaning. See Arenburg, 2008 WL 3286444, at *2 n. 4. 

The final pretrial conference was conducted without incident on May 15, 2008; defendant's trial began, as 

scheduled, on May 20. In his opening statement, defendant told the jury that he was "going to prove that 

MGM [Studios] is hiding the illegal drug trade in my name through the radio stations that you can call up 

or they can call you to tell people how to treat me or to find out about me because of MGM." (Gov't App. at 

204.) During the government's case-in-chief, it elicited testimony from four federal border patrol agents, as 

well as the doctor who treated the injured agent. Consistent with defendant's opening statement, his cross-

examination of each of the first two witnesses included a series of questions relating to "radio waves" and 

"microwave channels." During the second cross-examination, the court overruled two objections from the 

government. After the second witness's testimony, the following discussion occurred outside the presence of 

the jury: 

Assistant United States Attorney ("AUSA"): Your Honor, the government has serious concerns at 

this point of the defendant's ability to represent himself. He appears to be making a farce out of this 

trial. 

Court: Well, he's asking questions that are of concern to him. Are you saying he's not competent 

to represent himself? Then you're saying he's not competent to stand trial. 

AUSA: No, Your Honor. 
 

Court: You can't have it both ways. 
 

AUSA: The issue is actually up before the Supreme Court at this point for a decision [in Indiana 

v. Edwards, 554 U.S. 164, 128 S.Ct. 2379, 171 L.Ed.2d 345 (2008)]. 

. . . 
 

Court: As far as the standard is concerned . . . the standard of competency, including [pleading] 

guilty or waiving the right to counsel is the same as the competency standard for standing trial. 

[citing Godinez v. Moran, 509 U.S. 389, 113 S.Ct. 2680, 125 L.Ed.2d 321 (1993)] So it's the same 

standard. 

So if your position is that he's not qualified or competent to represent himself, then he's not competent 

— you're saying in effect he's not competent to stand trial and we've already gone through that with 

the reports. So your request is denied. 

AUSA: Your Honor, I think what he's doing here is trying to bootstrap an insanity 

defense. Court: He's doing what he's doing and that's his right. 

(Gov't App. at 244-45.) The district court then directed the parties to appear in court the next morning to 

continue the trial. 

The government called its final three witnesses during the second day of the trial, and defendant cross- 

examined each of them regarding a "microwave channel." After the government rested, defendant chose not 

to introduce any evidence. However, during his summation he asked the court — in front of the jury — if he 

168 could "bring up . . . the microwave channel and the drug channel." The district court stated *168 that it 

would allow the argument, and defendant went on to assert: 
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You, the jury, and I know that [the drug channel] was on for the last 20 plus years and how the 

government and these employees of the border and homeland security tell us that we are all crazy and 

are all hearing things. So what [are] the radio stations going to blame the drug trade on if you don't 

find the government and these people guilty of this crime. And maybe one or all of the jurors will be 

blamed on — blame it on next. So be wary, it could be one of you guys next. 

(Gov't App. at 299.) After the jury listened to the government's rebuttal summation and received instructions 

from the court, it deliberated for approximately two hours and returned a guilty verdict. 

Defendant's standby counsel filed a motion for a new trial on May 27, 2008. He argued that defendant "may 

have been able to proceed pro se when [the magistrate judge] conducted his inquiry on April 3; however, he 

was not fit to proceed [during the trial]" on May 20 and 21, 2008. In an opinion denying the motion, the 

district court took the view that counsel had not "challenge[d] . . . the defendant's competency to stand trial," 

and that " [t]he question now before this Court" was whether it was "required . . . to revoke the defendant's 

pro se status" under Indiana v. Edwards, 554 U.S. 164, 128 S.Ct. 2379, 171 L.Ed.2d 345 (2008). Arenburg, 2008 

WL 3286444, at *4-5 (emphasis omitted). Turning to that issue, the court concluded that, 

"[n]otwithstanding the defendant's bizarre references to microwave channels broadcasting his thoughts, the 

defendant in this case did manifest some ability to represent himself at trial." Id. at *5. Therefore, the court 

concluded, "[u]nder all the 

circumstances, . . . defendant was sufficiently competent to continue to exercise his right to self-

representation, and nothing in the Supreme Court's Edwards decision required this Court to revoke the 

defendant's pro se status over his objections." Id. 

On September 25, 2008, the district court sentenced defendant to 24 months' imprisonment. Defendant has 

not challenged the sentencing proceeding on appeal, and his counsel avers that defendant has completed the 

sentence and returned to Canada. 

II. DISCUSSION 

Defendant's appellate counsel argues that, notwithstanding the magistrate judge's prior findings, the 

district court erred by failing to revisit, sua sponte, the issue of defendant's competence. In this regard, we 

agree and hold that the district court erred by misapprehending its statutory obligations under 18 U.S.C. § 

4241(a). 

Counsel goes further, however, and asserts that we should hold that defendant was incompetent to stand trial. 

We decline to do so. Although we are mindful of the practical considerations that limit the efficacy of 

retrospective competency determinations, we are ill-equipped to resolve this issue in an appellate posture 

under the circumstances presented by this case. Accordingly, for the reasons set forth below, we remand the 

case for further proceedings. 

Due process requires that "a person whose mental condition is such that he lacks the capacity to understand 

the nature and object of the proceedings against him, to consult with counsel, and to assist in preparing his 

defense may not be subjected to a trial." Drope v. Missouri, 420 U.S. 162, 171, 95 S.Ct. 896, 43 L.Ed.2d 103 

(1975). 

Because this constitutional right spans the duration of a criminal proceeding, "a trial court must always be alert 
 

169 to circumstances suggesting a change that *169 would render the accused unable to meet the standards 

of competence to stand trial." Id. at 181, 95 S.Ct. 896 (emphasis added). 

Although these requirements are constitutional in nature, Congress has seen fit to express them in a statute 

as well. See 18 U.S.C. § 4241(a); see also United States v. Magassouba, 544 F.3d 387, 402-03 (2d Cir. 2008). As 
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relevant here, the statute provides: 

At any time after the commencement of a prosecution . . ., the defendant or the attorney for the 

Government may file a motion for a hearing to determine the mental competency of the defendant. 

The court shall grant the motion, or shall order such a hearing on its own motion, if there is reasonable cause 

to believe that the defendant may presently be suffering from a mental disease or defect rendering him mentally 

incompetent. . . . 

18 U.S.C. § 4241(a) (emphasis added).2 

 
2 Congress enacted 18 U.S.C. § 4241 in 1984 as part of an effort to "completely amend[]," in a "comprehensive" 

fashion, the portions of Title 18 that "deal[] with the procedure to be followed by federal courts with respect to 

offenders suffering from a mental disease or defect." S. Rep. 98-225, at 231 (1984), reprinted in 1984 U.S.C.C.A.N. 

3182, 3413; see Insanity Defense Reform Act, Pub.L. No. 98-473, § 403, 98 Stat. 1837 (1984). The Senate Report 

accompanying the bill confirms the plain meaning of the statutory text. It states that "the motion for a competency 

hearing may be filed by the government or the defendant; in addition the court may act sua sponte." S. Rep. 98-225, at 

233, reprinted in 1984 U.S.C.C.A.N. at 3415. It goes on to note that "[i]t is mandatory that the court order a hearing if 

there is reasonable cause to believe that the defendant may presently be suffering from a mental disease or defect." 

Id. at 234, reprinted in 1984 U.S.C.C.A.N. at 3416 (emphasis added). 

 

The issue of whether there is "reasonable cause" under 18 U.S.C. § 4241(a) "rests in the discretion of the 

[trial] court." United States v. Vamos, 797 F.2d 1146, 1150 (2d Cir. 1986). As such, a district court may 

consider "many factors" when determining whether "reasonable cause" to order a competency hearing exists, 

including (but not limited to) its "observations of the defendant's demeanor during the proceeding." United 

States v. 

Quintieri, 306 F.3d 1217, 1233 (2d Cir. 2002). However, where "reasonable cause" exists "[a]t any time 

after the commencement of a prosecution," a district court has but one option: "order a hearing." 18 U.S.C. 

§ 

4241(a); see also Quintieri, 306 F.3d at 1232. This is so whether or not the parties raise the issue themselves, 

and the district court's obligation takes on increased significance where, as here, a criminal defendant elects to 

proceed pro se. 

We review for abuse of discretion a district court's application of 18 U.S.C. § 4241(a). Quintieri, 306 F.3d at 

1232-33. We will reverse the district court if its decision is based on either a clearly erroneous factual 

finding or an incorrect view of the law, or if its ruling cannot be located within the range of permissible 

decisions. See United States v. Bell, 584 F.3d 478, 483 (2d Cir. 2009). Applying this standard, we conclude that 

the district court committed legal error in applying § 4241(a). 

Specifically, the court failed to acknowledge its statutory obligation to revisit defendant's competence to stand 

trial — even in the absence of an application from the parties — if there was "reasonable cause" to do so. 

After the testimony of the second witness, the government indicated that it had "serious concerns" about 

"defendant's ability to represent himself." In the discussion that followed, the district court denied the request 

because, in its 

170 *170 view, the government was "saying in effect [that defendant is] not competent to stand trial and we've 

already gone through that with the reports."3 However, irrespective of the government's position, the court 

was required to reconsider defendant's competence, sua sponte, if there was "reasonable cause." 18 U.S.C. § 

4241(a). In its post-trial decision as well, the district court seemed unaware of this obligation when it 

emphasized that "counsel does not challenge ...... defendant's competency to stand trial," and that "before and 

during the trial, both parties maintained that the defendant was competent to stand trial." Arenburg, 2008 

WL 3286444, at *4 n. 7 (emphasis in original). These remarks bolster our conclusion that the district court 
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erred by misapprehending its obligation under § 4241(a). 

3 At the time this case was before the district court, a case concerning the relationship between the standards governing 

a defendant's competence to stand trial and his or her competence to proceed pro se was pending before the Supreme 

Court. See Edwards, 128 S.Ct. at 2387-88. The Edwards opinion was filed after defendant's trial, but before the district 

court denied standby counsel's post-trial motion. The record reflects that both the magistrate judge and the district 

court judge were aware of Edwards and gave thorough consideration to the issues raised by that case. However, the 

due process rights guarded by 18 U.S.C. § 4241 must be addressed before a defendant's ability to proceed pro se 

becomes an issue. Therefore, in light of our conclusion that the case must be remanded for consideration of whether 

defendant was competent to stand trial, we do not reach the arguments presented by defendant's counsel relating to 

whether defendant was competent to represent himself. 

 

Moreover, the district court was incorrect to suggest that the magistrate judge's April 3, 2008 conclusions — 

based largely on February 27, 2008 clinical findings — were dispositive of defendant's competence during the 

trial on May 20 and 21, 2008. Although we are reticent to saddle district courts with the requirement of 

conducting multiple competency hearings during the course of a criminal proceeding, the statutory 

obligation to be vigilant for "reasonable cause" at "any time after the commencement of a prosecution," 18 

U.S.C. § 4241(a), does not disappear upon a pretrial finding that a defendant is competent to stand trial. This 

principle is particularly true in this case, where the magistrate judge's finding was made nearly two months 

prior to the trial. 

The district court's legal error in failing to recognize its obligations under § 4241(a) serves as a substantial 

impediment to our review of the broader question of defendant's competence to stand trial. Inclined though 

we may be to treat deferentially a district court's determinations regarding "reasonable cause" and a 

defendant's overall competence to stand trial, the district court made no findings during the trial for us to 

review. We are well aware that, for any number of reasons, a criminal defendant may employ a trial strategy 

in which he or she 

171 attempts to feign insanity or some sort of mental defect.4 And we are more than willing, under *171 most 

circumstances, to defer to a trial court's differentiation between a defendant who is incompetent to stand trial 

and a defendant who simply wants a court or a jury to believe that is the case. See Zovluck v. United States, 448 

F.2d 339, 343 (2d Cir. 1971); see also United States v. Berry, 565 F.3d 385, 392 (7th Cir. 2009). But there is no 

indication in the record before us that the district court paused during the trial to make factual findings, much 

less hold a hearing, regarding the import of defendant's erratic behavior.5 

4 In the decision denying the post-trial motion filed by defendant's standby counsel, the district court suggested that 

defendant was not seeking to feign a mental defect and was instead trying to avoid being perceived as insane: " 

[D]efendant's desire to proceed pro se and to forego any potential sanity defense was clearly motivated by his desire 

to avoid being incarcerated in a mental institution." Arenburg, 2008 WL 3286444, at *5 n. 9. These observations by 

the district court are consistent with the forensic psychologist's finding that defendant seemed to be seeking to 

minimize the symptoms of his schizophrenia. Even to the extent defendant was able to formulate this type of 

strategy, however, defendant's inability to carry it out — as evidenced by his erratic behavior during the trial — 

supports our conclusion that there was "reasonable cause" for the district court to revisit the issue of his 

competence. 

5 Although the district court found in its post-trial opinion that, "[u]nder all the circumstances, . . . defendant was 

sufficiently competent to continue to exercise his right to self-representation," Arenburg, 2008 WL 3286444, at *5, we 

do not regard this post-trial statement as a sufficient factual finding to sustain the conclusion that defendant was 

competent to stand trial despite his behavior. Because the district court framed the "issue now pending" as "whether 

the Court was required" to revoke defendant's pro se status under Edwards, id. at 2382-83 (emphasis in original), its 

characterization of defendant as "sufficiently competent" to represent himself is not tantamount to a conclusion that 

defendant was competent to stand trial. 
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That being said, we also note that there are some indications in the appellate record that there was at least 

"reasonable cause" to reconsider defendant's competence. No single event or discrete utterance necessarily 

requires this result. Viewed as a whole, however, defendant's conduct during the two-day trial suggests that 

this issue should have been revisited pursuant to 18 U.S.C. § 4241(a). In both of defendant's jury addresses, as 

well as the crossexamination of each of the government's witnesses, he made repeated references to "radio 

waves," "microwave channels," and a conspiracy involving MGM Studios and the government with the object 

of 

publicly broadcasting his thoughts. Moreover, during his closing argument, defendant stated that the 

jurors might be "blamed" for "the drug trade" if they did not "find the government and these people 

guilty of this 

crime." Simply put, the government was not on trial, and defendant's argument suggests that he labored 

under a fundamental misunderstanding of the "nature and object of the proceedings." Drope, 420 U.S. at 171, 

95 S.Ct. 896. Indeed, in his closing argument Arenburg admitted to the crime with which he was charged by 

stating that "I am not saying that I didn't hit the man." 

We have previously held that where a defendant "consistently exhibits behavior and beliefs" that are 

"bizarre," the trial court "should inquire into whether the defendant in fact is [competent] . . . before 

requiring him to proceed with trial or be sentenced." United States v. Auen, 846 F.2d 872, 878 (2d Cir. 1988). 

This conclusion applies with equal force here based on defendant's behavior during the trial, 

notwithstanding the magistrate judge's pretrial competence findings. 

Finally, although defendant's counsel urges us to take an additional step and hold that defendant was not 

competent to stand trial, we decline to take that course. We are mindful that " nunc pro tunc competency 

evaluations are disfavored." Id. As we said in Auen, "the district court is in `the best position to determine 

whether it can make a retrospective determination . . . of competency during . . . trial and sentencing.'" Id. 

(quoting United States v. Renfroe, 825 F.2d 763, 767-68 (3d Cir. 1987)) (ellipses in original). We therefore 

remand this matter pursuant to United States v. Jacobson, 15 F.3d 19, 22 (2d Cir. 1994), in order to allow the 

district court to consider: (1) whether it can make a retrospective determination regarding defendant's 

172 competence; and, if it concludes that such a determination is *172 possible, (2) whether, notwithstanding 

the pretrial competence findings by the magistrate judge, defendant was competent to stand trial 

throughout the proceedings. 

III. CONCLUSION 

For the foregoing reasons, this matter is remanded to the district court. The jurisdiction of this Court to 

consider a subsequent appeal may be invoked by any party by notification to the Clerk of Court within ten days 

of the district court's decision, in which event the renewed appeal will be assigned to this panel. See id. 
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Appeal from the United States District Court for the Western District of North Carolina. 
 

Before RUSSELL and MOTZ, Circuit Judges, and LAY, Senior Circuit Judge of the United States Court of 

Appeals for the Eighth Circuit, sitting by designation. 

Reversed by published opinion. Senior Judge LAY wrote the opinion, in which Judge RUSSELL and 

Judge MOTZ joined. 
 

OPINION 
 

LAY, Senior Circuit Judge: 
 

Paul Eugene Mason was convicted of importation and sale of drug paraphernalia and participation in drug 

distribution conspiracies in violation of federal law.1 After his conviction, Mason was released pending the 

completion of the forfeiture phase of his trial, scheduled for the following morning. Before the 

commencement of the forfeiture proceedings, Mason attempted suicide in his parked van outside the 

courthouse by plunging a ten-inch butcher knife into his chest. He survived two major surgeries. 

1 In an eleven-count superseding bill of indictment, filed August 27, 1992, Mason was charged with sale of drug 

paraphernalia, use of the mails to transport drug paraphernalia, and importation of drug paraphernalia in violation of 21 

U.S.C. § 857 (repealed Nov. 29, 1990), 21 U.S.C. § 863, 18 U.S.C. § 2, and 18 U.S.C. § 545. He was also charged with 

conspiracy to possess with intent to distribute and distribution of a quantity of cocaine, heroin, and marijuana in 

violation of 21 U.S.C. § 841 (a) and 21 U.S.C. § 846. The Government also included a criminal forfeiture count under 

21 U.S.C. § 846 and 21 U.S.C. § 853 (p). Mason was convicted of all but two of the counts included in the indictment. 

 
Following motions filed by both the defense and the Government for a competency hearing, the district court 

ordered a psychological examination of Mason pursuant to 18 U.S.C. § 4244 (b), which authorizes an 

evaluation to determine a convicted defendant's competency to be sentenced. This examination was 

conducted at the Federal Correctional Institute in Butner, North Carolina ("FCI Butner"). By letter filed with 

the court, on 
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February 16, 1993, the warden informed the court that the psychological evaluation showed that Mason was 

1288suffering from a mental disease or defect for which he required care and treatment. Although the *1288 

defendant's original motion did not specify whether a hearing should be held on Mason's competency to stand 

trial during the first phase of the trial, the Government's motion requested a hearing to determine whether 

Mason was competent to proceed with the forfeiture trial as well as a specific request for an evaluation to 

determine whether Mason was insane at the time of the commission of the offenses with which he was 

charged. On the same date that the warden's letter was filed with the court, the defendant filed a motion for a 

new trial based on his alleged incompetence during the first phase of the trial and requested a hearing to 

present evidence on this motion. 

On February 22, 1993, the district court held a hearing to determine Mason's competence to proceed to the 

forfeiture phase of the trial and to sentencing. At that time, defense counsel orally moved for a competency 

hearing to determine Mason's competence during the first phase of the trial. The court denied that motion, as 

well as the defendant's motion for a new trial. The court ordered Mason be placed in the custody of the 

Attorney General to determine his present mental condition pursuant to 18 U.S.C. § 4244.2 

2 The court sua sponte amended that order on February 23, 1993, indicating Mason should be remanded to the custody 

of the Attorney General pursuant to 18 U.S.C. § 4241, rather than § 4244. Section 4244 concerns a defendant's 

competence to be sentenced, whereas § 4241 relates to competence to stand trial. The court deemed § 4241 

applicable because Mason had yet to be tried on the forfeiture counts. 

 

Defense counsel filed a renewed motion for a new trial or for a hearing to determine Mason's competence 

during the first phase of the trial on April 9, 1993, and submitted an affidavit in support of that motion.3 The 

district court denied the motion for substantive reasons, although it found the motion untimely. On April 20, 

1993, defense counsel filed a third motion for a new trial or for a retrospective competency hearing, which 

was similarly denied. In its final order denying the motions, the court threatened defense counsel with 

sanctions if they raised the issue again. 

3 Mason was represented by two attorneys, William McNaull and Robert Vaughn. McNaull filed an affidavit with the 

district court claiming that on January 14, 1993, Dr. Kevin McBride, one of Mason's examining physicians at FCI 

Butner, telephoned McNaull and during the course of the conversation told McNaull that in his professional 

opinion, Mason had not been competent during the first phase of the trial. McNaull also alleged that McBride told 

him that this opinion was shared by Dr. Cathy Williams, the other evaluating physician at FCI Butner. According to 

the affidavit, McBride told McNaull that he could not include that information in the report because administrative 

procedures at FCI Butner dictated that he could only submit information on the specific issue presented by the 

court. Defense counsel Vaughn also submitted to the court on April 20, 1993, an affidavit stating that on March 1, 

1993, an attorney representing FCI Butner informed Vaughn by telephone that neither Dr. McBride nor Dr. Williams 

would be permitted to give an opinion about Mason's competence during the first phase of the trial absent a court 

order requesting or permitting the testimony. 

By letter dated April 27, 1993, the warden at FCI Butner informed the court that Mason no longer suffered 

from a mental disease or defect that would prevent him from proceeding to the forfeiture phase of the trial 

and to sentencing. A hearing was held on May 20, 1993, and the court determined Mason was competent to 

continue. The forfeiture and sentencing proceedings took place on June 28, 1993. This appeal followed. 
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ANALYSIS 

On appeal, the defendant raises three issues: (1) the sufficiency of the indictment; (2) the authority of the 

United States Customs Service to search his place of business; and (3) whether the district court abused its 

discretion in failing to provide him with an evidentiary hearing to determine whether he was competent 

during 

1289the first phase of his trial. We find no merit to the first4 or *1289 second5 claim raised by the defendant. We 

now more fully address Mason's challenge to the district court's refusal to grant a competency hearing to 

determine his competence during the first phase of the trial. 

4 Mason urges the indictment against him should have been quashed because it did not contain any scienter element 

for the sale of drug paraphernalia in violation of 21 U.S.C. § 857 (repealed Nov. 29, 1990), and 21 U.S.C. § 863. At 

the time Mason was indicted, the circuits were split as to whether the scienter requirement in the drug 

paraphernalia statutes was an objective standard, subjective standard, or some mix of the two. The Supreme Court 

recently determined that an objective standard applies in Posters ̀ N' Things, Ltd. v. United States, 511 U.S. , , 114 

S.Ct. 1747, 1752, 128 L.Ed.2d 539 (1994). The issue had not been resolved in this Circuit when Mason was indicted. 

Mason claims that because the Government did not specify in the indictment which standard applied, he was forced 

to trial without knowing the nature of the charges against him. This argument is without merit. The language in the 

indictment tracked the statutory language. In Hamling v. United States, 418 U.S. 87, 117, 94 S.Ct. 2887, 2907, 41 

L.Ed.2d 590 (1971), the Supreme Court stated "that an indictment is sufficient if it, first, contains the elements of 

the offense charged and fairly informs a defendant of the charge against which he must defend, and, second, enables 

him to plead an acquittal or conviction in bar of future prosecutions for the same offense." Id. In the context of a 

continuing criminal enterprise conviction under 21 U.S.C. § 848, we have held that an indictment that tracks the 

language of the statute is sufficient. United States v. Amend, 791 F.2d 1120, 1125 (4th Cir.), cert. denied, 479 U.S. 930, 

107 S.Ct. 399, 93 L.Ed.2d 353 (1986). We find the indictment was sufficient to fairly apprise Mason of the charges 

against him and to enable him to defend against them. 

5 Mason also claims the items of drug paraphernalia seized from his place of business should have been suppressed 

because the United States Customs Service was not authorized to execute the search warrant which led to their 

discovery. We need not discuss whether the Customs Agents in this case were in fact authorized to conduct the 

search because we find that, even if they were not, Mason is not entitled to suppress evidence as a result of the 

alleged violation. The fact that a Customs Agent who was not technically authorized to conduct the search did so 

does not rise to the level of a constitutional violation warranting suppression of the evidence seized at Mason's 

place of business under these circumstances. See, e.g., United States v. DiCesare, 765 F.2d 890, 897 (refusing to 

suppress evidence even though customs official allegedly lacked authority to conduct search because authorized 

agents participated in the investigation and execution of the warrants), as amended, 777 F.2d 543 (9th Cir. 1985); 

United States v. Harrington, 681 F.2d 612, 614-15 (9th Cir. 1982) ("[A] court should not automatically suppress 

evidence seized by an officer who, for some technical reason, should not have conducted the search."). 

The conviction of a defendant when he is legally incompetent is a violation of due process. Drope v. Missouri, 

420 U.S. 162, 171-72, 95 S.Ct. 896, 903-04, 43 L.Ed.2d 103 (1975); Pate v. Robinson, 383 U.S. 375, 378, 86 

S.Ct. 836, 838, 15 L.Ed.2d 815 (1966). The test for mental competence is whether the defendant "has 

sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding — and 

whether he has a rational as well as factual understanding of the proceedings against him." Dusky v. United 

States, 362 U.S. 402, 402, 80 S.Ct. 788, 789, 4 L.Ed.2d 824 (1960). 

Congress has safeguarded this right by providing that trial courts conduct competency hearings under the 

following circumstances: 

 

 

 

 

 

At any time after the commencement of a prosecution for an offense and prior to the sentencing of the 
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defendant, the defendant or the attorney for the Government may file a motion for a hearing to 

determine the mental competency of the defendant. The court shall grant the motion, or shall order 

such a hearing on its own motion, if there is reasonable cause to believe that the defendant may 

presently be suffering from a mental disease or defect rendering him mentally incompetent to the 

extent that he is unable to understand the nature and consequences of the proceedings against him or 

to assist properly in his defense. 

18 U.S.C. § 4241 (a). The district court must sua sponte order a competency hearing if reasonable cause is 

demonstrated. United States v. Fuller, 15 F.3d 646, 649 (7th Cir.), cert. denied, U.S. , 114 S.Ct. 2689, 

129 L.Ed.2d 820 (1994); Hernandez-Hernandez v. United States, 904 F.2d 758, 760 (1st Cir. 1990). Whether 

reasonable cause exists under § 4241 is a question left to the discretion of the trial court. United States v. West, 

877 F.2d 281, 285 n. 1 (4th Cir.), cert. denied, 493 U.S. 869, 110 S.Ct. 195, 107 L.Ed.2d 149 (1989); Streetman 

v. Lynaugh, 835 F.2d 1521, 1525-26 (5th Cir. 1988). This case thus requires us to determine whether the 

district court abused its discretion in determining no reasonable cause existed to order a § 4241 competency 

hearing. Under the abuse of discretion standard, this Court may not substitute its judgment for that of the 

district court; rather, we must determine whether the court's exercise of discretion, considering the law and 

the facts, was 

1290 arbitrary or capricious. James v. Jacobson, *1290 6 F.3d 233, 239 (4th Cir. 1993). One of the ways in which a 

district court may abuse its discretion is in applying erroneous legal principles to the case. Id. 
 

The district court found that the rule of law governing its determination of whether to grant a competency 

hearing was the standard outlined in United States v. Teague, 956 F.2d 1427 (7th Cir. 1992). In Teague, the 

defendant's trial counsel never raised the issue of competency in the trial court and appellate counsel raised the 

issue for the first time on appeal. The Seventh Circuit held that "where the issue of the defendant's mental 

competency to stand trial was not raised in the trial court, in order to justify a retrospective competency hearing, 

the appellant `must present facts "sufficient to positively, unequivocally and clearly generate a real, substantial and 

legitimate doubt as to [his] mental competence."'" Id. at 1431-32 (emphasis added) (quoting United States v. 

Collins, 949 F.2d 921, 927 (7th Cir. 1991)). With all due respect to the court below, we find that the 

application of this strict standard rather than the reasonable cause standard in § 4241, was a 

fundamental error of law. Teague is inapposite here because Mason's trial counsel did raise the issue of 

competency in the trial court, albeit after the first phase of the trial. The terms of § 4241 indicate that the 

defendant's competence may be raised "[a]t any time after the commencement of a prosecution for an 

offense and prior to the sentencing of the defendant " 18 U.S.C. § 4241 (a). Thus, the standard in § 4241 

governs 

whether the competency issue is raised before or after trial See United States v. Renfroe, 825 F.2d 763, 766-67 

(3d Cir. 1987) (applying § 4241 "reasonable cause" standard even though facts calling into question the 

defendant's competence to stand trial were not discovered until post-trial proceedings). 
 

In determining whether there is reasonable cause to order a competency hearing, a trial court must consider 

all evidence before it, including evidence of irrational behavior, the defendant's demeanor at trial, and medical 

opinions concerning the defendant's competence. See Drope, 420 U.S. at 180, 95 S.Ct. at 908; Fallada v. 

Dugger, 819 F.2d 1564, 1568 (11th Cir. 1987); Thompson v. Blackburn, 776 F.2d 118, 123 (5th Cir. 1985). " 

[E]ven one of these factors standing alone may, in some circumstances, be sufficient." Drope, 420 U.S. at 180, 

95 S.Ct. at 908. Medical opinions are "usually persuasive evidence on the question of whether a sufficient 

doubt exists" as to the defendant's competence. Griffin v. Lockhart, 935 F.2d 926, 930 (8th Cir. 1991). The 

trial
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court must "look at the record as a whole and accept as true all evidence of possible incompetence" in 

determining whether to order a competency hearing. Smith v. Ylst, 826 F.2d 872, 877 (9th Cir. 1987), cert. 

denied, 488 U.S. 829, 109 S. Ct. 83, 102 L.Ed.2d 59 (1988). 

In light of this standard, we examine the evidence of incompetence before the trial court. The defendant was 

convicted on November 5, 1992, after a four-day trial. The suicide attempt occurred on the morning of 

November 6, 1992. We deem it significant that even the Government filed a motion at that time, under § 

4241, seeking a competency hearing to determine whether Mason was insane at the time of the commission 

of the offenses for which he was charged. Thereafter, pursuant to the court's order, the medical evaluation at 

FCI Butner was completed in February 1993, and Mason's physicians found he was currently suffering from 

a mental disease or defect. The report issued by FCI Butner, although expressing no opinion on Mason's 

competence during the first phase of the trial, indicates that Mason's psychological problems predated his 

suicide attempt. 

The February 1993 letter issued by the warden indicated that Mason suffered from "a mental disease or 

defect" which required "a lengthy period of psychotherapy, possibly augmented with medication." In 

discussing Mason's affective disorder, the report accompanying the warden's letter indicated that prior to the 

suicide attempt Mason "displayed a depressed mood, recurrent thoughts of death, diminished ability to 

concentrate, and feelings of worthlessness." Forensic Report from FCI Butner at 7, filed February 16, 1993. 

The report included 

1291family members' concerns that they were unable "to effectively communicate" with Mason and *1291 noted 

Mason's "gradual loss of interest in all activities associated with his occupation and family life." Id. 

Mason's "chronic disturbance of mood" had lasted " for an extended period of years possibly up to two years." Id. 

(emphasis added). 

The report detailed Mason's alcohol abuse which also "has been severe over the last few years." Id. His 

alcohol consumption "included at least 3/4 of a fifth of Scotch and a six pack of beer daily." Id. at 3. Symptoms 

of this alcohol abuse include "alcoholic blackouts in which he carries on activities which he is unaware of, the 

inability to concentrate, and persistent memory loss."6 Id. at 3-4. In addition, the Government's motion for a 

competency hearing to determine Mason's competence at the time he committed the crimes with which he 

was charged cites as one of the reasons for the motion that Mason has a history of excessive alcohol 

consumption. 

6 This report on Mason's psychiatric health was the only one before the district court when it ruled on the motions of 

the defendant for a retrospective competency hearing. We note, however, that the second report issued from FCI 

Butner even more clearly indicates Mason's severe alcohol abuse during the first phase of the trial. The report 

states: 

 
In 1992, following the onset of his legal problems[Mason] increased his weekly consumption of alcohol to 

five to six fifths of Scotch and three cases of beer. At the time of his trial in November, 1992 he estimates that 

he was drinking a fifth of Scotch per day along with one to two six-packs of beer. 

 

 
Forensic Report from FCI Butner at 4, filed April 29, 1993. This report was filed with the district court before 

Mason was sentenced on June 28, 1993. As previously discussed, § 4241 requires the district court to sua sponte 

order a competency hearing at any time before the defendant is sentenced if there is reasonable cause to suspect the 

defendant's incompetence. At Mason's sentencing hearing, he told the court that during the trial he had been very 

drunk. The court responded, "Now the fact that you were drunk during the trial, I didn't know it. Counsel also made 

no mention of it. I had no way of knowing that you were drinking, much less drunk during the trial." Transcript of 

Sentencing Proceedings at 53, United States v. Mason, No. 3:92CR15901-P (W.D.N.C. June 28, 1993). 
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As early as April 1993, the court had before it the affidavits of defense counsel indicating that both of Mason's 

treating physicians at FCI Butner believed he was incompetent during the first phase of the trial. These 

affidavits also recounted difficulties defense counsel experienced in obtaining Mason's cooperation in 

preparing for trial. Defense counsel noted their lack of expertise in determining whether Mason was 

incompetent and thus their failure to raise the issue before the first phase of the trial. In addition, defense 

attorney McNaull's affidavit noted that the Government's motion for an examination of the defendant's pre-

trial competency was also pending. 

Having outlined the evidence indicating Mason's incompetence during the first phase of the trial, we next 

consider the court's response to the motions. At the outset, we note that the defendant's motions requested 

a new trial or a competency hearing to determine Mason's competence during the first phase of the trial. 

Although each defense motion requested a hearing to determine Mason's competence during the first phase 

of the trial, the court treated each motion except the final one exclusively as a motion for a new trial, and 

examined the motions under the standards applicable to the grant of a new trial only.7 Moreover, in the 

court's final order denying both the motion for a new trial and motion for a retrospective competency 

hearing, as previously discussed, the court erroneously applied the Teague standard to the motion for a 

retrospective competency hearing. 

7 In its second order denying the defense motions for a new trial and for a retrospective competency hearing, the 

court stated, "Defendant has requested a new trial. Accordingly, the applicable standard is that which governs 

requests for a new trial, not the standard which governs a determination of mental incompetency." Joint App. at 

83. We do not address whether the court abused its discretion in denying the motions for a new trial. We address 

only whether the court abused its discretion in denying the separate motions for a competency hearing. 

The court offered the following rationale for denying the defense motions. In the district court's first order, 

the court denied the motion on the grounds that the defendant's demeanor during trial did not exhibit 

symptoms of 

1292mental incompetence and that defense counsel did not raise the mental *1292 competence of the defendant as 

an issue until after his suicide attempt. The court noted that "[t]he fact that he tried to take his life might 

have been caused by a mental illness but then again it might not have been so caused." Joint App. at 58. 

In the court's second denial of the alternative motions for a retrospective competency hearing or a new trial 

issued April 20, 1993, the court indicated "the facts contained in this new affidavit permit competing 

inferences." Joint App. at 84. The court noted that "it does not appear any more reasonable to the court to 

infer Defendant was mentally incompetent at the time of trial than it does to conclude his suicide was 

prompted by the guilty verdict." Id. The court referred to the affidavits of defense counsel as "riddled . . . with 

hearsay, second guessing, conjecture and self-deprecating regrets." Id. at 85. 

In the court's final order denying the request for a retrospective competency hearing or new trial, the court, 

erroneously applying the Teague standard, again found defense counsel had given no facts "conclusively" 

demonstrating incompetence. Moreover, the court found "counsels' representations, taken in context of the 

events of this case, are unbelievable." Joint App. at 91. 

We find the court's orders make clear it misapprehended the statutory language and case law applicable to its 

determination of whether to grant a hearing on Mason's competence during the first phase of the trial. First, 

the court failed to give any credence to the existing evidence of incompetence before it in considering whether 

to conduct a competency hearing. While it is clear that the affidavits submitted by defense counsel offered 

only hearsay statements that Mason's treating physicians at FCI Butner found him incompetent during the 

first phase of the trial, it is equally clear that defense counsel were unable to get these opinions into the record 

in any other 

manner. Under the statutory scheme for psychiatric evaluations of mentally defective defendants, once Mason 
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was admitted to FCI Butner, his attorneys were not able to get independent evaluations of his competency 

and thus had to rely solely on the government's physicians at FCI Butner. See 18 U.S.C. § 4247 (b). These 

physicians, however, refused to submit to depositions or sign affidavits concerning their opinions about 

Mason's competence during the first phase of the trial in the absence of a request from the court. Thus, 

defense counsel were faced with a classic catch-22: The court would not grant a competency hearing until 

they produced sufficient evidence of incompetence, but until the court granted a competency hearing to which 

defense counsel could subpoena Mason's treating physicians at FCI Butner, they could not get the evidence of 

incompetence into the record. Defense counsel informed the court of that situation in affidavits filed with the 

court. Under these circumstances, the court refused to give any credence to the substance of the affidavits 

submitted by defense counsel. However, this overlooks that counsel were offering the only evidence available 

to them: the statements made to counsel by the treating physicians. Outright rejection of these affidavits 

ignores the fact that counsel for the defense are officers of the court; their statements to the court are subject 

to disciplinary action if untrue. 

The district court cited as a partial basis for denying the motion for a retrospective competency hearing that 

Mason's suicide attempt was subject to "competing inferences" and did not necessarily indicate Mason was 

incompetent during the first phase of the trial. In Drope, 420 U.S. at 170, 95 S.Ct. at 903, the lower court had 

determined that, as a matter of law, a suicide attempt did not create a reasonable doubt as to the defendant's 

competence. The Supreme Court found it unnecessary to rule on that particular proposition, but did hold that 

when the suicide attempt was considered with other evidence of the defendant's incompetence, it did create a 

bona fide doubt as to the defendant's competence to stand trial. Similarly, in this case, Mason's suicide 

attempt is accompanied by medical reports submitted to the court that indicate Mason was suffering from an 

affective disorder and alcohol dependence during the trial, as well as evidence that two physicians are of the 

opinion that 

1293Mason was not competent during the first phase of the trial. *1293 

 

The district court also noted defense counsel's failure to raise the issue of Mason's incompetence until after 

the first phase of the trial as a rationale in denying the motion for a competency hearing. In Pate v. Robinson, 

383 

U.S. 375, 384, 86 S.Ct. 836, 841, 15 L.Ed.2d 815 (1966), the Court found the defendant was entitled to a 

competency hearing although his defense counsel never demanded a hearing on the matter. Moreover, the 

Court rejected the notion that the fact that the defendant appeared competent and displayed "mental alertness 

and understanding" during the trial precluded need for a competency hearing. Id. at 385, 86 S.Ct. at 842. The 

Court found that "reasoning offers no justification for ignoring" other evidence of the defendant's 

incompetence. Id. at 385-86, 86 S.Ct. at 842. As in Pate, the district court in this case found the defendant's 

demeanor at the first phase of the trial did not demonstrate any evidence of incompetence. Nevertheless, that 

fact does not permit the court to ignore medical evidence before it suggesting Mason was not competent 

during the first phase of the trial.8 

8 As additional justification for failing to grant a retrospective competency hearing, the district court noted the 

difficulty in conducting an inquiry into Mason's competence at a previous point in time. Although a determination 

of a defendant's present competence is certainly more easily undertaken than an after-the-fact determination of 

competence, that rationale cannot justify refusing to grant a retrospective competency hearing. Many courts have 

engaged in nunc pro tunc competency determinations. See Renfroe, 825 F.2d at 767; Bowers v. Battles, 568 F.2d 1, 4 

(6th Cir. 1977), cert. denied, 436 U.S. 910, 98 S.Ct. 2246, 56 L.Ed.2d 409 (1978); United States v. Makris, 535 F.2d 899, 

904 (5th Cir. 1976), cert. denied, 430 U.S. 954, 97 S.Ct. 1598, 51 L.Ed.2d 803 (1977). 
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The orders issued by the district court indicate it in essence made a determination of Mason's competence 

during the first phase of the trial without the benefit of a competency hearing. This is clearly not permitted 

under § 4241 which provides for such a hearing upon demonstration of reasonable cause. Under the proper 

reasonable cause standard, the suicide attempt, the information contained in the initial report from FCI 

Butner, the affidavits submitted by defense counsel stating that defendant's treating physicians believed him 

incompetent during the first phase of the trial, and the district court's own findings that "the facts . . . permit 

competing inferences," clearly gave rise to reasonable cause to believe the defendant may have been 

incompetent during the first phase of the trial. Under these circumstances, the court abused its discretion in 

denying the defendant's motions for a retrospective competency hearing. 

Accordingly, we find the district court abused its discretion in denying the motion for a competency hearing 

because it erroneously found that the evidence of incompetence must be "conclusive" to justify a hearing, 

when the court should have evaluated the evidence under the reasonable cause standard.9 The evidence before 

the district court unquestionably required a hearing on Mason's competence during the first phase of the trial 

under 

§ 4241. Although retrospective competency hearings are generally disfavored, see Drope, 420 U.S. at 183, 95 

S. Ct. at 909, such a determination may be possible where, as in this case, the defendant's treating physicians 

have already conducted an inquiry into the defendant's competence and formed an opinion as to his 

competence at the time of the first phase of his trial. See Renfroe, 825 F.2d at 767; United States v. Makris, 535 

F.2d 899, 904 (5th Cir. 1976) (finding mental examinations conducted close to the trial date increase 

probability of adequate nunc pro tunc competency determination), cert. denied, 430 U.S. 954, 97 S.Ct. 1598, 51 

L.Ed.2d 803 (1977). We thus remand to the district court for a retrospective determination of Mason's 

competence during the first phase of his trial. If the district court finds that such a determination is not 

possible at this stage of the 

1294proceedings, it may, as the defendant acknowledges, in the alternative, retry the defendant. *1294 

9 As the district court repeatedly emphasized in erroneously relying upon the Teague standard: "Defendant has failed 

to raise any disorder which would `unequivocally' or ̀ positively' demonstrate his incompetence at the time of trial. . 

. . 

[T] he Court is unpersuaded that a negative self-image, impaired motor skills or even a suicide attempt conclusively 

demonstrates Defendant's mental incompetency." Joint App. at 90-91. 

 
For the foregoing reasons, we remand this case to the district court for further proceedings not inconsistent 
with 

this opinion. 
 

REVERSED. 

 
400 *400 
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CARL E. STEWART, Circuit Judge: 
 

Lester Jon Ruston was charged with threatening to assault and murder a federal magistrate judge with 

intent to intimidate and retaliate against the judge in violation of 18 U.S.C. § 115 and was found not guilty by 

reason of insanity. The district court committed Ruston to the custody of the Attorney General under 18 

U.S.C. § 4243(a). Prior to a § 4243(c) hearing to determine whether Ruston could establish that his release 

would not 

create a substantial risk of bodily injury to another due to a present mental disease or illness, Ruston's 

counsel filed a request for the court to hold a hearing to determine if Ruston was competent to waive his right 

to 

counsel. After holding a hearing, a magistrate judge found Ruston competent to waive counsel. The district 

court then conducted a two-day § 4243(c) hearing where Ruston proceeded pro se. The district court found 

that Ruston failed to prove that he did not pose a substantial risk of bodily injury to others, and ordered that 

he 

remain in the custody of the Attorney General until he could be safely released to the community. Ruston 

appeals the district court's failure to sua sponte hold a competency hearing after observing Ruston's behavior at 

the § 4243(c) hearing and the court's determination that Ruston was competent to waive his right to counsel. 

For reasons discussed below, we REVERSE and REMAND. 

I. FACTUAL AND PROCEDURAL BACKGROUND 

On May 21, 2004, Ruston called the chambers of the Honorable Irma Ramirez, United States Magistrate 

Judge for the Northern District of Texas. Ruston left a threatening and profanity-ridden message on Judge 

Ramirez's answering machine. Ruston was arrested the following day and charged with threatening a federal 

official in violation of 18 U.S.C. § 115. Ruston then began filing erratic pro se motions in the district court. 

 

 
 

On August 20, 2004, the Federal Public Defenders office was appointed to represent Ruston. Subsequently, 

the district court granted an unopposed Motion for Psychiatric and Psychological Consultation. Ruston, 

however, continued to engage in erratic pro se filings that contained allegations similar to the following: 
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"[n]othing alleged in [the] indictment has anything to do with Irma Ramirez's capacity as a Federal 

Official. It has to do with a murder for hire plot, which the Northern District Court is attempting to cover 

up." 

On May 4, 2005, the court held a competency hearing where a forensic psychologist with the U.S. Bureau of 

895 Prisons testified that Ruston suffered from a mental *895 disorder, specifically delusional disorder 

prosecutorial type, that impaired his ability to assist counsel. The district court found Ruston suffering from a 

mental disease or defect rendering him mentally incompetent to assist properly in his defense. Ruston was 

remanded to the custody of the Attorney General for purposes of attempting to restore Ruston to 

competency. Despite being represented by court-appointed counsel, Ruston continued to file nonsensical pro 

se motions with the court. 

On September 13, 2006, Ruston's attorney submitted a motion entitled "Memorandum of Competency and 

Opposition to Involuntary Medication." On September 19, 2006, the district court held a competency hearing 

and found Ruston competent to stand trial. Dr. James Wolfson testified at the hearing and stated that Ruston 

had "present capacity to proceed to adjudication," but that "delusional material continue[d] to be present in 

Ruston's thinking and could impair his future capacity for entirely independent strategic legal decision 

making." Dr. Wolfson urged the district court to "prosecute [the] case quickly because [he] could give no 

assurance that [Ruston's] level of remission or at least rational strategizing might continue." On September 

25, 2006, Ruston's attorney provided a Notice of Insanity Defense. On October 2, 2006, a Joint Stipulation of 

Fact was submitted where all parties agreed that Ruston was not guilty by reason of insanity. On October 12, 

2006, the district court found Ruston not guilty by reason of insanity and ordered Ruston committed to the 

custody of the Attorney General. However, at the hearing his attorney stated: 

Mr. Ruston . . . seems to many times be competent and rationally interact with me, but there are 

other times where he seems to act irrationally. So I realize we are on — I'm trying to find the right 

words. Sort of the knife's edge of competency I guess on a day-to-day basis which makes things very 

difficult. So at this point in time this morning I feel he is interacting with me on a rational basis and 

making rational decisions, and I must say that he is rational. But since the [c]ourt found him 

competent and today[,] I think there are moments that he has become so irrational that he cannot be 

considered competent. 

On February 13, 2007, Ruston's attorney filed a motion requesting that the Court hold a hearing to determine 

if Ruston waived his right to counsel, because Ruston wished to proceed pro se in a scheduled § 4243(c) 

hearing. On March 7, 2007, a magistrate judge held a hearing to determine whether Ruston was competent to 

waive counsel. The magistrate judge concluded that Ruston had "the ability to understand the nature and 

object of the proceedings to determine if he is a danger to society and underst[ood] the significance and 

consequences of his decision to waive counsel." Ruston, however, made the following telling statement at the 

hearing: 

I've been competent since the day I was arrested. I have a stack of medical records that have been 

suppressed this entire case that show no mental illness and complete competence. Every document 

filed by the government in this case has been a fraud. I've been denied a suppression hearing, I've been 

denied all my constitutional rights for almost three years and I'm tired of it. 

The court granted Ruston's motion to proceed pro se, stating that the court would not force counsel on 

Ruston. Ruston, pro se, then filed additional nonsensical motions with the court. 
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On March 27-28, 2007, Ruston represented himself pro se in an 18 U.S.C. § 4243(c) hearing. A § 4243(c) 

896 hearing is held to determine whether the individual is a danger to himself or others. Ruston had *896 the 

burden of proving by clear and convincing evidence that his release would not pose a substantial risk of bodily 

injury to others or damage to property. At the hearing, Ruston's demeanor demonstrated a lack of 

understanding regarding the nature of the proceedings against him. 

Dr. Wolfson's Testimony 
 

Dr. Wolfson testified that Ruston was unwilling to accept a diagnosis of mental illness and refused treatment. 

Dr. Wolfson also testified to reviewing a report of a forensic evaluation completed by Dr. Maureen Burris, and 

stated that he disagreed with Dr. Burris's diagnosis that Ruston suffered from delusional disorder and instead 

diagnosed Ruston with paranoid schizophrenia. Dr. Wolfson also testified that it was possible that Ruston 

was bipolar or suffered from a personality disorder. Dr. Wolfson explained that regardless of whether Ruston 

suffered from paranoid schizophrenia or delusional disorder, both could be treated with medication, which 

Ruston was currently refusing. 

The Government then asked Dr. Wolfson to testify regarding his review of letters and filings Ruston made 

over the few weeks and months preceding the § 4243(c) hearing. Dr. Wolfson testified that the recent filings 

were "getting a little stranger than what Ruston had been filing before" and that they were consistent with a 

diagnosis of Ruston suffering from paranoid schizophrenia. For example, the material included a filing where 

Ruston alleged that Katie Couric tampered with Dr. Wolfson. Dr. Wolfson stated that while previous filings 

were irrational, one could follow Ruston's reasoning. Dr. Wolfson found the more recent filings to appear "to 

be an expansion of [Ruston's] delusional system." Finally, Dr. Wolfson testified that he believed that without 

treatment Ruston posed a risk of dangers to others, and that Dr. Wolfson was less concerned about the risk to 

others' property. 

During the course of Dr. Wolfson's testimony, Ruston objected repeatedly to properly given testimony on the 

grounds that (1) Dr. Wolfson was not a qualified expert under Federal Rule of Civil Procedure ("Rule") 702 

(at least eight objections), (2) a previously filed motion to suppress should have be granted (at least six 

objections), 

(3) District Court Judge Fish should be disqualified (at least six objections), (4) he was denied his rights to 

confront witnesses, (5) the United States Attorney suppressed evidence from expert witnesses who would 

testify that Ruston did not suffer from mental illness, and (6) he had the right to speak his mind under the 

First Amendment. 

Ruston then began his cross-examination of Dr. Wolfson. Ruston's questioning did not relate to whether 

he would pose a substantial risk of harm to others or property. Instead, Ruston asked Dr. Wolfson if: 

• Dr. Wolfson's testimony was tampered with by the Washington, D.C. Capital Police; 
 

• complaints Ruston filed with the Attorney General in Washington, D.C. were sent to Dr. Wolfson; 
 

• Dr. Wolfson failed to respond in writing to "cop-outs" Ruston sent to Dr. Wolfson; 
 

• Dr. Wolfson was aware of an alleged case between Ruston and Plano Independent School District; 
 

• Dr. Wilson was familiar with an individual, undergoing care at the facility Dr. Wolfson worked, 

who murdered another patient; 
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• Dr. Wolfson was aware if the duties of a United States Magistrate Judge include conspiracy to 

commit murder; 

• Dr. Wolfson was aware that Ruston accused Judge Ramirez of being involved in an attempt to murder 

897 him, *897 and accused her of that in the message he left; 
 

• Dr. Wolfson reviewed handwritten notes sent to the Federal Bureau of Investigation ("FBI") as part 

of an investigation about an attempted murder plot against Ruston, as well as handwritten notes of a 

United States Marshal and member of the United States Secret Service; 

• Dr. Wolfson had contact with a Secret Service agent; 
 

• Dr. Wolfson reviewed records connected to an individual allegedly discharged from the 

Central Intelligence Agency ("CIA") for embezzlement, explaining that: 

Jeffrey Don Elmore was discharged from the Central Intelligence Agency for embezzlement, and I 

have the right to United States 4247(d), and I have been denied that right. I have the right to confront 

James Ellis, who conspired to arrest me. I believe under the Sixth Amendment I have the right to 

confront him, and I have subpoenaed him, and he's not in the courtroom as far as I can see; 

• Dr. Wolfson was testifying that the Government suppressed medical records from Dr. Wolfson 

(Dr. Wolfson explained that he was not stating that); 

• Dr. Wolfson reviewed a FBI report that referenced a black, former marine, hit man who was hired 

to murder Ruston, and any 911 records from the Carrollton Police Department on or about May 18, 

2004, responding to a stalking and murder threat by the alleged hit man; and 

• Dr. Wolfson "investigated Mr. Ruston's family lineage or looked at any of his family charts 

to determine whether he is descended from" Scottish royalty. 

None of these questions involved the potential risk of danger Ruston posed to individuals or property if 

released. Ruston did ask at least two questions that were relevant. First, Ruston asked Dr. Wolfson if he 

was aware of an improper 2001 hospitalization that resulted in Ruston's release after a doctor in Plano 

diagnosed Ruston with no mental illness and without providing treatment or medication. Second, Ruston 

questioned Dr. Wolfson about his testimony at the earlier competency hearing, and asked how Ruston could 

have been miraculously restored to competence without medication or treatment. Dr. Wolfson 

stated that those spontaneous remissions are rare, but they occur, based upon my fairly lengthy 

interview at Seagoville the day before [the competency hearing you] appeared more rational. And you 

were not free of persecutorial delusions, but you were able to strategize and rationalize about your 

case . 

. . and you appeared to be able to do that ........ [A]s I explained at length during that prior hearing, and I 

voiced a concern that since I hadn't done anything to make it happen — that it hadn't happened 

through treatment but spontaneously — the Court would be advised to prosecute your case quickly 

because I could give them no assurance that level of remission or at least of rational strategizing 

might continue. 

During the course of the cross-examination, Dr. Wolfson also testified regarding letters Ruston sent to Katie 

Couric, but stated that he was more concerned with letters written "under a Secret Service letterhead or some 

law enforcement agency, a fictitious letterhead." In response, Ruston asked whether Dr. Wolfson had ever 

been in contact with Katie Couric or NBC Television Networks. Dr. Wolfson answered in the negative. Ruston 

also 
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asked whether Ruston ever claimed to know Katie Couric. Dr. Wolfson testified that Ruston never told Dr. 

898 Wolfson that Ruston knew her, and that Ruston indicated *898 that his writings to Katie Couric were 

"comedy." Ruston then asked Dr. Wolfson if he was aware that Ruston was a comedy writer and appeared on 

local stations as a comedy character and professional actor, specifically on CBS television. Dr. Wolfson 

testified that he had heard Ruston state this before, but had no independent verification of Ruston's claims. 

Ruston concluded his questioning of Dr. Wolfson. 

Testimony of Dr. Lisa Clayton 
 

Ruston then called Dr. Clayton to testify. Dr. Clayton evaluated Ruston for competency to stand trial and 

met with Ruston on August 14, 2004, and September 23, 2004, as required in a court order issued by Judge 

Mary Miller. Ruston's examination of Dr. Clayton was also unrelated to the issue of whether Ruston's 

release would pose a substantial risk of harm to others and property. 

As he did with Dr. Wolfson, Ruston consistently asked questions in an effort to demonstrate that law 

enforcement organizations and others were involved in an attempt to murder Ruston. Specifically, Ruston 

• filed a motion to recuse Judge Miller; 
 

• asserted that he was barred from attending the October 2004 competency hearing despite the fact 

that he never gets agitated and had no problem maintaining court decorum; 

• questioned why Dr. Clayton's notes from her evaluations of him had been "suppressed"; 
 

• continued to make references regarding Katie Couric, and asserted that Dr. Clayton was lying when 

she testified that during the August 2004 evaluation Ruston told her that Katie Couric came to Dallas 

to meet Ruston and that Couric rented an apartment to be in the Dallas area to meet Ruston; 

• asserted, contrary to Dr. Clayton's testimony, that he told her that a white female who appeared to 

be Katie Couric lured Ruston to meet him in person in July 2002 at an apartment; 

• asked Dr. Clayton if she had been in contact with the United States Attorney's office in Plano, Texas; 
 

• asked Dr. Clayton if he told her that he was assaulted and attacked by a black, male ex-marine and 

she testified that he did not; 

• asked Dr. Clayton if she was aware that a judge conspired to have three inmates attack Ruston; and 
 

• stated that Dr. Clayton was tampered with and ordered to perjure herself at the § 4243(c) hearing. 
 

Ruston also asked whether Dr. Clayton testified at the October 2004 competency hearing that Ruston was 

filthy, dirty, and the most insane human being Dr. Clayton ever evaluated. Dr. Clayton stated that she did 

not know if she said that, but that when she saw Ruston he was very disheveled, agitated, started beating on 

a glass wall, and was "very psychotic" in her opinion. Ruston then asked if Dr. Clayton had evidence of his 

alleged beating on the glass wall. When Dr. Clayton testified that others did not witness Ruston's behavior, 

he announced that he "didn't beat on any wall." 

The Government then cross-examined Dr. Clayton. The Government asked Dr. Clayton to state her 

qualifications for the record, and Ruston objected stating "[s]tand on our motion to suppress, our Daubert 

better motion, 702 and our motion to disqualify Judge Fish." The court overruled the objection. Dr. Clayton 

testified 
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that Ruston suffered from a severe mental illness. Ruston objected, stating "[w]e will stand on our motion to 

suppress, our Daubert motion under 702 and our motion to disqualify A. Joe Fish." The court again overruled 

899 the objection. Dr. Clayton continued *899 testifying, and stated that Ruston suffered from a combination 

of schizophrenia and bipolar which is called schizo-effective disorder. The Government asked whether 

Ruston sounded agitated when he left Judge Ramirez the threatening voice mail, and she stated that he 

did. This concluded the Government's cross-examination. 

Ruston conducted redirect. Ruston asked Dr. Clayton if she considered it mental illness to be agitated when 

someone attempts to murder you. She stated that she did not. Ruston then asked whether Dr. Clayton 

considered "it mentally ill to be agitated when you are kidnaped on fraudulent paperwork and denied all of 

your Constitutional rights." Dr. Clayton stated that she did not. This concluded Ruston's redirect. 

Testimony of Dr. George Trapp 
 

Ruston then called Dr. Trapp, a physician and psychiatrist. Dr. Trapp testified that he conducted a series of 

interviews of Ruston in August 2006 and prepared a forensic report for the court. Trapp testified that Ruston 

never appeared agitated during the examination, that Ruston never referred to Katie Couric as his fiancee, 

and that Dr. Trapp confirmed that Ruston was cast in an episode of Walker Texas Ranger to drive Senator 

Kay Bailey Hutchinson who made a guest appearance. Ruston then asked whether Dr. Trapp thought Walker 

Texas Ranger would cast a "crazy maniac to drive Senator Hutchinson on a national program." Dr. Trapp 

stated that he did not know. 

Dr. Trapp further testified that after his interviews with Ruston he concluded that Ruston was competent 

to stand trial. Dr. Trapp testified that he believed Ruston suffered from a diagnosable mental illness, but 

that it was in remission at the time sufficient to provide for competence for trial. 

Ruston then asked whether he told Dr. Trapp that Ruston requested political asylum in Scotland and 

expressed a desire to leave the country. Dr. Trapp stated that Ruston had in fact told him this. Ruston then 

stated "[s]o is it your testimony that the defendant would not prevent any danger to this society since he has 

no intention of living in this society." Dr. Trapp agreed that if Ruston was living outside of the United States, 

he would not be a danger to those living in the United States. This concluded Dr. Trapp's testimony. 

Remainder of § 4243(c) Hearing Proceedings 
 

The court then inquired as to other witnesses Ruston wanted to present. Ruston stated that he subpoenaed 

Katie Couric, who was not in the courtroom, in an effort to question her about a July 2006 incident which 

"they continue to call a delusion." The court informed Ruston that only three subpoenas had been authorized, 

and continued the hearing until the next morning. 

When court resumed the next morning, March 28, 2007, Ruston informed the court that he had additional 

evidence to present, but that he did not have an additional witness. Ruston then asked the court to take 

judicial notice of Ruston's application for asylum in Scotland and his intention to leave America. 

The Government stated that it had no additional evidence, and argued that Ruston failed to prove by clear 

and convincing evidence that his release would not create a substantial risk to others. Ruston objected to all 

the "testimony just presented," stating that he stood on his motion to disqualify, motion to suppress, and Rule 

702 motion. Ruston also stated that he had additional evidence that the United States Attorney suppressed, 

and that the evidence consisted of doctors' reports that demonstrated that Ruston suffered from no mental 

illness and 
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900 that it *900 was all fabricated by a FBI agent. The court overruled the objection. Ruston then submitted what 

he referred to as "medical records" to the court. The court accepted the documents and described each 

document. The court then asked Ruston if he had any argument he wished to present, and Ruston stated that 

he wanted to call himself as a witness. 

Ruston testified to a January 2001 arrest that took place in a bank lobby. Ruston stated that he did not have a 

hand-held crossbow at the time of his arrest, and that he did not attempt to shoot any Secret Service agents. 

He stated that the video from multiple security cameras would verify his testimony. Ruston then testified 

that he was denied all rights to present this evidence up to this point, and he wanted to state it for the record. 

Ruston continued to testify about other arrests, reports, and records he wanted to present, and again 

referenced a hit man who attempted to murder Ruston on three separate occasions and provided the court 

with the hit man's address. Ruston stated that he suspected the Carrollton Police and Plano Police of hiring 

the hit man. Ruston then testified that two judges committed judicial misconduct against him, and that he 

was a witness against one of those judges. 

Ruston then testified that he never stated to Dr. Clayton that Katie Couric moved into an apartment to meet 

him. He testified that he was lured to the apartment where he viewed a female who appeared to be Katie 

Couric. Ruston stated that he felt uncomfortable with the situation and left the scene. Ruston explained that 

he was not aware if Katie Couric was the person at the apartment, but that he did not tell Dr. Clayton that he 

was engaged to Katie Couric or knew her because he had never met her. Ruston testified that he and Katie 

Couric communicated with each other through the mail. Ruston then testified to being the victim of an 

assault while in Dallas County Jail. 

Ruston then alleged that he was kidnaped by a Secret Service Agent in conspiracy with two judges, taken to 

Parkland Hospital, and injected with medication without a warrant or court order. Ruston testified that they 

sent him to Terrell State Hospital, and that the agent told the hospital that Ruston was noncompliant with 

medication and out-patient treatment. Ruston continued testifying about records he requested and did not 

receive, and a tort suit he filed with the Deputy Director of the Secret Service. Ruston also testified that it was 

his belief that the FBI continued "to engage in witness tampering and obstruction of justice." Ruston went on 

to testify that he did not believe he suffered from a mental illness or needed medication. 

Ruston maintained that he was not a danger or threat to anyone, but recognized that he had used bad 

judgment. Ruston stated that he was an alcoholic, and testified that he was "in remission." Ruston also stated 

that he said things in anger that he should not have said "because of the criminal act perpetrated against him." 

Ruston then testified that he had no intention to continue living in the United States. Ruston explained that 

he applied for asylum in Canada and Scotland, and intended to leave the United States immediately upon 

release. Ruston stated that he would not be providing a forwarding address because he was "tired of the 

government stalking [him] and trying to murder [him]." 

The Government cross-examined Ruston. Ruston testified that he left the threatening message for Judge 

Ramirez. The Government asked Ruston to verify that he signed a statement verifying that he said the words 

901 left on Judge Ramirez's answering machine. Ruston admitted that *901 he signed it, but contended that he 

was blackmailed into signing the document as a result of the malpractice of his attorney. The Government 

then questioned Ruston about the various persons Ruston testified were conspiring to hurt Ruston. These 

persons included several judges and the "criminal element" of the FBI and Secret Service. 
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The Government asked Ruston if he believed the doctors who testified that he suffered from mental 

illness were a part of the conspiracy against Ruston. Ruston testified that he believed they were tampered 

with. 

Specifically, Ruston stated that one doctor was "a lesbian who was raped . . . and hates all males." 

The Government asked a few more questions and concluded its cross-examination. 

The district court found that Ruston failed to prove by clear and convincing evidence that his release would 

not create a substantial risk of bodily injury to a person or property damage to another due to a present mental 

disease or defect. The district court ordered that Ruston continue to remain in the custody of the Attorney 

General until such time that he could be safely released to the community. 

Ruston appeals from the failure of the district court to conduct a sua sponte competency hearing and appoint 

counsel based on Ruston's conduct during the § 4243(c) hearing. 

II. DISCUSSION 

A. Competency Hearing 
 

We have not located controlling precedent as to what a district court must do when encountered with a 

defendant of questionable competency during a § 4243(c) hearing; however, "we find that jurisprudence 

developed . . . and related [to] competency questions in criminal trial proceedings [to be] instructive." 

Mata v. Johnson, 210 F.3d 324, 329 (5th Cir. 2000). 

1. Standard of Review 
 

Whether the district court erred in not sua sponte holding a competency hearing is reviewed for abuse of 

discretion. See, e.g., United States v. Messervey, 317 F.3d 457, 463 (5th Cir. 2002). "Whether `a reasonable cause' 

exists to put the court on notice that the defendant might be mentally incompetent is left to the sound 

discretion of the district court." United States v. Davis, 61 F.3d 291, 304 (5th Cir. 1995) (citation omitted); see 

also United States v. Alden, 527 F.3d 653, 659 (7th Cir. 2008). "The district court is in the best position to 

determine the need for a competency hearing." Alden, 527 F.3d at 659 (citation omitted). But "[i]f the trial 

court received evidence, viewed objectively, that should have raised a reasonable doubt as to competency, yet 

failed to make further inquiry, the defendant has been denied a fair" proceeding. Mata, 210 F.3d at 329; see also 

Alden, 527 F.3d at 659 (explaining that a district court may sua sponte order a competency hearing "if there is 

reasonable cause to believe that the defendant may presently be suffering from a mental disease or defect 

rendering him mentally incompetent to the extent that he is unable to understand the nature and 

consequences of the proceedings against him or to assist properly in his defense.") (citation omitted); United 

States v. Marks, 530 F.3d 799, 814 (9th Cir. 2008) (holding that the appropriate inquiry "is not whether the 

trial court could have found the defendant either competent or incompetent, nor whether the reviewing court 

would find the defendant incompetent" but instead "the record is reviewed to see if the evidence of 

incompetence was such that a reasonable judge would be expected to experience a genuine doubt respecting 

the defendant's competence.") (quotations omitted). 

2. Analysis 
 

902 The statutory requirements for a district court to sua sponte hold a competency *902 hearing are set out in 18 

U.S.C. § 4241(a), entitled "[d]etermination of mental competency to stand trial or to undergo postrelease 

proceedings." Section 4241(a) states that 
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[t]he court shall . . . order [] a [competency] hearing on its own motion, if there is reasonable cause 

to believe that the defendant may presently be suffering from a mental disease or defect rendering him 

mentally incompetent to the extent that he is unable to understand the nature and consequences of 

the proceedings against him or to assist properly in his defense. 

In determining whether the court should order a § 4241(a) hearing, the court must consider three factors: (1) 

the existence of a history of irrational behavior, (2) the defendant's demeanor at trial, and (3) prior medical 

opinion on competency. See Messervey, 317 F.3d at 463. All three factors are "relevant in determining whether 

further inquiry is required, but . . . even one of these factors standing alone may, in some circumstances, be 

sufficient. There are, of course, no fixed or immutable signs which invariably indicate the need for further 

inquiry to determine fitness to proceed; the question is often a difficult one in which a wide range of 

manifestations and subtle nuances are implicated." Taylor v. Horn, 504 F.3d 416, 433 (3d Cir. 2007) (citing 

Drope v. Missouri, 420 

U.S. 162, 172, 180, 95 S.Ct. 896, 43 L.Ed.2d 103 (1975)). The record reflects that Ruston meets the three 

factors as set out in Messervey. 

Ruston has an extensive history of irrational behavior paired with multiple diagnoses documenting his 

mental illness. It is important to note that the psychiatrists who examined Ruston found that he suffered 

from either a delusional disorder or paranoid schizophrenia. After examining Ruston's history, it is apparent 

to the Court that he has an extensive history of irrational behavior as a direct result of delusions. Specifically, 

Ruston believes that various law enforcement agencies, members of the judiciary, and possibly Katie Couric 

are engaged in a plot to murder him. 

The instant case arose out of a threat Ruston issued against Judge Ramirez. In the threatening message, 

Ruston specifically alleged that Judge Ramirez was engaged in an attempted murder plot against Ruston. 

After arrest, Ruston filed documents with the court asserting that he was indicted not because he threatened 

a federal official, but because the United States District Court for the Northern District of Texas was 

attempting to cover up a murder to hire plot that Judge Ramirez was involved in planning. The Government 

was unable to proceed against Ruston because the doctors who examined him found him to be incompetent. 

When assessing competency, the court must "ascertain whether a criminal defendant `has sufficient present 

ability to consult with his lawyer with a reasonable degree of rational understanding — and whether he has a 

rational as well as factual understanding of the proceedings against him.'" Drope, 420 U.S. at 172, 95 S.Ct. 

896 (citing Dusky v. United States, 362 U.S. 402, 80 S.Ct. 788, 4 L.Ed.2d 824 (1960)). Specifically, Ruston was 

diagnosed with a delusional disorder of a prosecutorial type, which impaired Ruston's ability to properly 

assist counsel. 

When Ruston was eventually found competent to stand trial, Dr. Wolfson made it clear to the district court 

that Ruston was far from cured. Dr. Wolfson testified that while Ruston was presently capable of proceeding 

to adjudication, he still suffered from delusions that could impair his ability to make legal decisions in the 

future. 

903 After Ruston and the Government agreed *903 that Ruston was not guilty by reason of insanity, his own 

attorney explained to the district court that he did not believe Ruston maintained competency between the 

time Ruston was found competent and the date the district court entered judgment. 

At the § 4243(c) hearing, Dr. Wolfson testified that he reviewed Ruston's filings with the district court from 

the time the district court entered judgment and the § 4243(c) hearing. Dr. Wolfson specifically testified that 

Ruston's ability to make cogent arguments deteriorated during this time. Further, Dr. Wolfson explained that 

the most recent filings appeared to demonstrate "an expansion of [Ruston's] delusional system." Dr. 

Wolfson's testimony at Ruston's competency hearing warned that Ruston's level of competency was likely to 

wane and 
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based on Ruston's filings, Dr. Wolfson found that Ruston was suffering just that sort of deterioration. This 

testimony, in conjunction with Ruston's history of irrational behavior, might have provided a reasonable 

cause to believe that Ruston was presently suffering from a mental disease or defect. 

This, however, was not the only evidence before the district court of Ruston's questionable competency. 

Ruston's demeanor and questioning during the § 4243(c) hearing provided additional reason to believe that 

Ruston may have been suffering from a mental disease or defect. 

During the magistrate judge's hearing to determine if Ruston was competent to waive counsel, Ruston was 

generally able to answer the magistrate judge's questions, although the language quoted above indicated that 

Ruston may have still been suffering from "delusional material." But Ruston's perceived level of competency 

at the magistrate judge's hearing does not abrogate the duty of a judge to "always be alert to circumstances 

suggesting a change that would render the accused unable to meet the standards of competence to" proceed 

with the § 4243(c) hearing. See, e.g., Drope, 420 U.S. at 181, 95 S.Ct. 896. 

At the § 4243(c) hearing, Ruston did not demonstrate a "rational as well as factual understanding of the 

proceedings against him." See Drope, 420 U.S. at 172, 95 S.Ct. 896 (citation omitted). Instead, Ruston's 

questioning, objections, and behavior at the hearing provided reasonable cause to believe that Ruston was 

presently suffering from a mental disease or defect, specifically a mental disease that exhibits itself through 

delusions, rendering Ruston mentally incompetent. See, e.g., Alden, 527 F.3d at 659. Ruston continued to 

assert that the government was engaged in a plot to kill him and that Katie Couric may have been involved in 

the plot. He actively insinuated that law enforcement agents tampered with witnesses. He also alleged that he 

was attacked by fellow inmates. During the § 4243(c) hearing, Ruston largely failed to ask relevant and 

pertinent questions regarding the substantive issue of the hearing-whether Ruston's release posed a 

significant risk of bodily injury to others. Ruston's delusions were readily apparent throughout the § 4243(c) 

hearing. 

While Ruston was found competent at his most recent competency hearing, that competency hearing was 

conducted six months prior to the § 4243(c) hearing. Dr. Wolfson made it clear at the competency hearing 

that he did not believe Ruston's current competency to be permanent, urging the court to proceed with 

prosecution immediately while Ruston could still be considered competent. Once the § 4243(c) hearing began, 

it is apparent from the record and transcripts that Ruston had again descended into irrational behavior. 

We hold that the district court abused its discretion when it did not sua sponte hold a competency hearing upon 

904 observing *904 the erratic behavior of Ruston at his § 4243(c) hearing. The district court was on notice of 

Ruston's troubled history and had a duty to ensure that Ruston was competent before allowing the § 

4243(c) proceeding to continue. 

B. Waiver of Counsel 
 

We decline to reach the issue of whether the district court erred in allowing Ruston to waive his right to 

counsel before proceeding with the § 4243(c) hearing in light of the Supreme Court's recent decision in Indiana 

v. 

Edwards, U.S. , 128 S.Ct. 2379, 171 L.Ed.2d 345 (2008). 
 

In Edwards, the Supreme Court held that the Constitution does not forbid states from insisting upon 

representation by counsel for those competent enough to stand trial but who suffer from severe mental illness 

to the point where they are not competent to conduct trial proceedings by themselves. Id. at 2387-88. We note 

that Edwards involves representation within the context of a criminal trial, and Ruston's appeal involves a 

 

commitment proceeding. Nonetheless, Edwards appears directly applicable to the issues presented in this case. 

Edwards contemplates a scenario where a criminal defendant is conclusively competent to stand trial, but may 

not be competent to conduct trial proceedings by his or herself. Because this Court has determined that a 
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question remains as to whether Ruston was competent to proceed with the § 4243(c) hearing, it is 

inappropriate to move to the next step outlined in Edwards and make a determination as to whether Ruston 

was competent to represent himself at the § 4243(c) hearing. 

III. CONCLUSION 

For the foregoing reasons, we REVERSE and REMAND to the district court for proceedings consistent with 

this opinion. 
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Before: REINHARDT, WARDLAW, and CALLAHAN, Circuit Judges. 
 
 

ORDER 

The opinion and dissent filed August 21, 2012 are withdrawn. A superseding opinion and dissent was 

circulated to the Court on October 12, 2012 and is being filed concurrently with this order. 

After the superseding opinion and dissent was circulated, a judge sua sponte requested a vote on whether 

to rehear the matter en banc. Although no petition for rehearing or petition for rehearing en banc was 

filed, the parties were given notice of the superseding opinion and dissent and permitted the opportunity to 

state their 

positions on whether the matter should be reheard en banc. The matter failed to receive a majority of the votes 

of the nonrecused active judges in favor of en banc reconsideration. Fed. R.App. P. 35. 
 

No future petition for rehearing or petition for rehearing en banc will be entertained. The clerk is directed to 

issue the mandate forthwith. 
 

Judge Callahan would have the mandate issue after seven days as generally provided by Federal Rule of 

Appellate Procedure 41(b). Circuit Judge TALLMAN with whom Chief Judge KOZINSKI and Circuit 

Judges O'SCANNLAIN, BYBEE, CALLAHAN, BEA, IKUTA, and N.R. SMITH join, dissenting from 
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the denial of rehearing en banc: 
 

By failing to take this case en banc we have made a hash of the plain error standard. Under the guise of a plain 

error review, the majority has conducted a de novo analysis, concluding that the district court plainly erred 

by not sua sponte ordering a competency hearing prior to sentencing. The majority's decision is not only 

irreconcilable with our prior precedents, it also will wreak havoc on sentencing proceedings. In the wake of 

this decision, district judges may feel compelled to order a competency hearing any time a defendant suffers 

from a medical condition and, as a result, cannot ―expres[s] himself appropriately or in a manner that could 

assist in his defense.‖ United States v. Dreyer, 693 F.3d 803, 813 (9th Cir.2012). 

Federal courts nationwide pronounced 86,000 sentences in 2011; 21,000 of these sentences were pronounced 

in the Ninth Circuit alone. United States Sentencing Commission, Statistical Information Packet 3 tbl. 2 (2011). 

Defendants with medical and psychological deficiencies that prevent or impair their ability to allocute are not 

infrequently sentenced, and district courts, quite properly, do not routinely conclude that such impairments 

rise to the level of legal incompetence. The Dreyer opinion affords no deference to district courts, which are 

uniquely qualified to evaluate competency at sentencing, and will only result in unnecessary and expensive 

evaluations, hearings, resentencings, and remands when evidence of legal incompetence is limited or absent. 

To justify its conclusion, the majority relies on a distorted interpretation of the facts and a tortured 

construction of existing precedent. The majority finds plain error even though three doctors opined that 

Dreyer was competent to plead guilty, and even though no evidence suggested that Dreyer's mental condition 

had deteriorated after he was last found competent, and even though neither party suggested a need for a 

competency evaluation prior to sentencing, and even though Dreyer's behavior in court did not suggest the 

need for further evaluation. In vacating Dreyer's sentence, the majority has improperly substituted its 

judgment for that of the district court, resulting in an opinion that will undermine the finality of any number 

of properly 

954 imposed sentences.*954 

I 

The record does not support the majority's ruling that the district court's failure to sua sponte conduct a 

competency hearing constituted plain error. The district court's omission would only be error if, in light of 

the information contained in the record, a reasonable judge would have experienced genuine doubt regarding 

the defendant's competence. United States v. Marks, 530 F.3d 799, 814 (9th Cir.2008). In determining whether 

such doubt exists, we must consider the following factors: ―the defendant's irrational behavior, his demeanor 

in court, and any prior medical opinions on his competence.‖ Id. (internal quotation marks omitted). None of 

these factors support the majority's conclusion that there was ―substantial evidence‖ sufficient to raise a 

genuine doubt that Dreyer was incompetent to be sentenced. Id. (internal quotation marks omitted). 

Three reports compiled by four medical experts each concluded that Dreyer suffered from early stage 

frontotemporal dementia. None opined that Dreyer's medical condition rendered him legally incompetent. 

Instead, the doctors expressly found that Dreyer's dementia did not ―cause[ ] him to be unaware of the 

nature and consequences of his behavior, or that what he was doing was wrong,‖ that Dreyer's ―cognitive 

skills were intact,‖ and that Dreyer was ―competent to plead guilty.‖ Dreyer, 693 F.3d at 816 (Callahan, J., 

dissenting) (internal quotation marks omitted). 

Furthermore, as Dreyer concedes, he ―did not manifest any observable signs of incompetency during 

the sentencing hearing.‖ Id. at 817. He responded to the district court's inquiries in a coherent and 

respectful manner, and appeared to interact with his attorneys thoughtfully and to respond 

appropriately to evidence
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introduced against him. Although Dreyer declined to participate in allocution, this decision does not 

necessarily evidence incompetence, but rather is merely one factor that must be evaluated when considering 

whether Dreyer could ―understand the nature and consequences of the proceedings against him [and] to 

assist properly in his defense.‖ 18 U.S.C. § 4241(a). 

The district court was fully aware that Dreyer suffered from a medical disorder that at times impaired his 

inhibition and insight. The district judge reviewed the expert reports evaluating Dreyer's mental health, 

considered Dreyer's medical condition in calculating an appropriate sentence, and personally observed 

Dreyer's behavior in court. In finding plain error, the majority disregarded the district court's assessment of a 

fact- intensive competency inquiry, which is necessarily informed by the judge's personal perception of 

Dreyer's behavior at sentencing. On this record, the alleged failure to order a competency evaluation was not 

an ―error that is so clear-cut, so obvious‖ that no competent district judge would have imposed sentence in its 

absence. United States v. Turman, 122 F.3d 1167, 1170 (9th Cir.1997). As a result, the majority's conclusion 

that the district court committed plain error is not defensible. 

II 

The majority's conclusion is a significant expansion of existing precedent, under which we have found plain 

error only when the quality and magnitude of mental health evidence far exceeded what has been presented in 

this case. The evidence of Dreyer's mental deficiencies does not begin to approximate the record of delusional 

psychosis and brain damage suffered by the defendants in United States v. Duncan, 643 F.3d 1242 (9th 

955 Cir.2011), and Odle v. Woodford, 238 F.3d 1084 (9th Cir.2001).*955 

 

In Duncan, we held that the district court erred in failing to order a competency hearing before imposing 

sentence. In that case, three experts concluded that the defendant suffered from delusions and was 

incompetent to represent himself, MRI and PET scans showed ―an unusual brain structure consistent with 

behavioral deficits in the ability to make rational plans and modulate emotions,‖ and defense counsel expressed 

genuine concern regarding the defendant's competency. Duncan, 643 F.3d at 1249 (internal quotation marks 

omitted). 

In Odle, we found error after noting that the defendant suffered severe trauma requiring the removal of a 

grapefruit-sized portion of his brain, attempted suicide, and was committed to psychiatric wards three times 

in as many years. Odle, 238 F.3d at 1088–89. Medical reports and expert evaluations evidenced that the 

defendant had an ―organic brain disorder,‖ experienced hallucinations, ―seemed confused,‖ and ―beat his head 

against the wall.‖ Id. Given the defendant's lengthy medical history demonstrating severe mental 

impairments, we found that: ―Where a petitioner has suffered massive trauma to his brain and subsequently 

exhibits psychotic behavior, some of it while awaiting trial, an inquiry into whether he possesses the mental 

acuity to participate in the proceedings is the reasonable and appropriate course of action.‖ Id. at 1089. 

None of the expert reports evaluating Dreyer's mental state identify any symptoms, diagnoses, or conditions 

that rise to the level of mental impairment evidenced in Duncan or Odle. Instead, the experts' conclusions 

support a finding that Dreyer was competent to be sentenced. Defense counsel's statements at sentencing do 

not alter this analysis. Counsel informed the court that Dreyer would not allocute due to his frontotemporal 

dementia, which might cause him to ―speak inappropriately,‖ ―make denials,‖ or ―not accept responsibility.‖ 

Dreyer, 693 F.3d at 807 (majority opinion). These statements were fully consistent with the district court's 

prior understanding of Dreyer's impaired verbal, behavioral, and impulse control, and should not have created 

any further doubt as to Dreyer's competency to be sentenced. Absent further medical evidence of impaired 

comprehension, it was inappropriate under plain error review for the panel majority to declare that a 

reasonable jurist would have a genuine doubt as to Dreyer's competency. 
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III 

The majority's conclusion cannot be reconciled with our prior cases in which we held that plain error was not 

established. As the dissent accurately notes, when a ―defendant has a medical or mental health condition that 

may affect the brain but does not interfere with the defendant's ability to rationally consult with his attorney 

and understand the proceedings, this Court has not found sufficient evidence of incompetenc[y]‖ to support a 

finding of plain error. Id. at 820 (Callahan, J., dissenting) (emphasis added). 

For example, in United States v. White, 670 F.3d 1077, 1084–85 (9th Cir.2012), we found that ―a reasonable 

judge [would not have] a bona fide doubt‖ as to the defendant's competency, even though the defendant 

exhibited outbursts in court and his attorneys indicated that he may suffer from delusions. In United States v. 

Mendez–Sanchez, 563 F.3d 935, 940–41, 948 (9th Cir.2009), we concluded that the district court did not 

plainly err in failing to sua sponte order a competency hearing, despite evidence that the defendant behaved 

irrationally and experienced difficulties communicating with his counsel. 

956 The majority attempts to distinguish these cases, concluding that neither involved*956 a defendant with a 

―diagnos[ed] ... medical disorder bearing on the defendant's mental state.‖ Dreyer, 693 F.3d at 812 (majority 

opinion). However, this distinction misses the point. The sole inquiry must be whether the defendant was 

incapable of comprehending the proceedings or rationally communicating with counsel. See18 U.S.C. § 

4241(a). The impact of a medical condition on a defendant's mental state is irrelevant unless the identified 

deficiencies interfere with the defendant's ability to consult with his attorney or understand the proceedings. 

IV 

The majority assigns improper weight to the fact that Dreyer chose not to allocute. In doing so, the majority 

adds to the existing standard of legal competence by requiring that the defendant be able to speak 

persuasively on his own behalf at sentencing. See United States v. Fernandez, 388 F.3d 1199, 1251 (9th 

Cir.2004). 

According to the majority opinion, ―[c]ompetenc[y] at sentencing therefore requires ... that the 

defendant be able to ... participat [e] in his ‗elementary right‘ of allocution.‖ Dreyer, 693 F.3d at 809. We 

have never held that a defendant's election not to allocute, even if compelled by a medical or physical 

condition, is alone 

sufficient to require a competency hearing. Unable to rely on prior precedent, the majority manufactures a 

new competency standard out of whole cloth. 

The majority's opinion suggests that a district court must sua sponte conduct a competency hearing anytime a 

defendant declines to speak at sentencing because of a ―diagnose[d] ... medical disorder affecting the 

defendant's mental condition.‖ Dreyer, 693 F.3d at 812. This quoted language necessarily encompasses a wide 

range of potential psychological and mental impairments. Nothing in the majority's opinion limits its impact 

to defendants who have organic causes for their mental impairment or degenerative diseases that have a clear 

effect on the structure of their brain. Without further guidance, a district court may rationally conclude that 

it must sua sponte order a hearing when any number of impairments are identified. This result imposes a 

substantial burden on district courts and will only unnecessarily complicate sentencing proceedings. 

V 

The district court did not commit plain error, defined as an ―error that is so clear-cut, so obvious,‖ that no 

―competent district judge‖ would make such a mistake, even ―without the benefit of objection.‖ Turman, 122 

F.3d at 1170. The majority's decision cannot be reconciled with our prior precedents, under which we have 

found plain error only when the quality and magnitude of mental health evidence far exceeded what has been 

presented in this case. In their place, the majority has crafted an opinion that alters the existing standard for 
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legal competence, fails to accord adequate respect for district courts charged with conducting sentencing 

proceedings, and undermines the finality of properly imposed criminal sentences. In light of the substantial 

medical evidence already available to the district court, there was no error seriously affecting the fairness, 

integrity, or reputation of the sentencing proceedings. 

District courts now face the real risk of reversal for declining to act when neither party suggests there is a 

competency concern but the defendant elects not to allocute for medical reasons. Applying the majority's 

opinion, reversal will be required even though the defendant's condition does not impact the defendant's 

ability to understand the sentencing proceedings or to rationally communicate with counsel. In attempting to 

comply 

957 with this misguided decision, district courts are left to navigate*957 the shoals of Scylla and Charybdis. 

The Court should have voted to rehear this case en banc to remove this hazard to navigation. 

OPINION 

Opinion by Judge REINHARDT, Circuit Judge: 
 

At the age of 63, Joel Dreyer experienced the onset of frontotemporal dementia, a degenerative brain disorder 

that causes changes in personality and behavior, impairs social interactions, and causes disinhibition and a loss 

of insight and impulse control. He was a practicing psychiatrist at the time. From the age of 66 to 69, despite 

having no criminal history, Dreyer participated in a conspiracy to distribute controlled substances, and in 

December 2010, at the age of 73, he was sentenced to ten years imprisonment after he pleaded guilty to 

charges related to that conspiracy. 

At the sentencing hearing, the district court was provided with three expert reports: all three diagnosed 

Dreyer with frontotemporal dementia and noted that he exhibited textbook manifestations of the condition 

since its apparent onset in 2001, three years before his participation in the controlled substance conspiracy, 

and that his symptoms persisted into the present. Dreyer did not allocute at sentencing and defense counsel 

informed the court that his client would not address it due to the dementia's effect on his behavior. Defense 

counsel did not move for a competency hearing and the district court did not order a hearing sua sponte. The 

court sentenced Dreyer to 120 months. Dreyer appeals his sentence, contending that the district court erred 

by failing sua sponte to order an evidentiary hearing to determine his competency at the time of sentencing. 

We hold that the record before the district court at sentencing was sufficient to cause a genuine doubt as to 

the defendant's competence and that the court committed plain error by failing to order a hearing sua sponte. 

Accordingly, we vacate Dreyer's sentence and remand for the district court to evaluate Dreyer's competency 

on the basis of an evidentiary hearing. 

BACKGROUND 

Dreyer experienced a medical emergency in 2001 that coincided with the onset of frontotemporal dementia. 

Immediately after being released from the hospital, Dreyer's family noticed significant changes in his 

personality and behavior. Within a few years Dreyer ended his previously-happy marriage to his wife of 17 

years, engaged in uncharacteristic behavior and withdrew from his family to such a degree that friends and 

relatives concluded that he was exhibiting early signs of dementia.1 Despite the family's concerns, his illness 

remained undiagnosed. In 2004, the 66–year–old Dreyer, a licensed psychiatrist, began providing 

prescriptions of oxycodone and hydrocodone to patients outside of the usual course of professional practice. 

In 2007 Dreyer was indicted on charges related to his participation in a conspiracy to possess and to 

distribute controlled 

 

 

 

 



Gibbs v. Frank 387 F.3d 268 (3d Cir. 2004) 

177 

 

 

 

958 substances. Although Dreyer had difficulty recognizing or admitting that his actions *958 were inconsistent 

with professional standards of conduct, he nonetheless pleaded guilty in September 2009 to two counts of the 

thirty count indictment. 

1 Dreyer's family recounted a number of instances in which he behaved in ways that starkly contrasted with his pre-

onset behavior. Among them was an instance when Dreyer appeared wearing dress slacks and nude from the waist 

up in the lobby of an expensive hotel to meet with his daughter and a family friend. His daughter also described 

Dreyer as behaving ―detached and aloof‖ at her younger son's bar mitzvah, going so far as to read a newspaper in 

the temple while his grandson gave his speech. This was a marked contrast from her first son's bar mitzvah, at which 

the defendant ―was engaged, singing [and] shedding tears of joy.‖ 

 
 

Prior to sentencing, Dreyer submitted three different expert reports to the court, all of which diagnosed him 

as suffering from frontotemporal dementia. 2 Two of the reports were obtained from experts hired by the 

defense, while the third expert was selected by the government but jointly commissioned by both parties. All 

three reports were consistent in their diagnoses and descriptions of Dreyer's symptoms. The joint report 

authored by the expert recommended by the prosecution, Dr. Martell, noted that Dreyer exhibited 

―behavioral disinhibition, frontal lobe cognitive dysfunction, memory impairment, loss of smell (anosmia), 

impaired word-finding ability (dysnomia), hypersexuality, loss of tact and social propriety, and lack of insight 

into his own impairments 

(anosagnosia).‖ The Martell report noted that Dreyer's affect was normal and that he retained the ability to 

articulate, but that he suffered from ―moderately severe impairment‖ in three areas of brain functioning: 

executive control, language, and memory. The report also stated that this condition affected his behavior and 

ability to communicate, as well as his ability to regulate his speech appropriately or to have insight into his 

own behavior. 

2 At Dreyer's change of plea hearing, he informed the court that a doctor had identified frontal lobe damage in his 

brain. At the time, Dreyer's counsel made no comments regarding the effect of this condition on Dreyer's ability to 

assist in his defense and the court did not have the benefit of any of these expert reports; all three reports were 

completed after Dreyer entered his guilty plea. 

 
 

Doctors Amen and Krause authored one of the two reports commissioned by the defense (―the Amen/Krause 

report‖). Their report included brain imaging results showing ―extensive frontal lobe damage‖ causing ―his 

judgment [to] be severely impaired and his insight also impaired.‖ The results of their neuropsychological 

testing similarly ―revealed deficits that are consistent with Frontotemporal Dementia,‖ which ―affects the 

part 

of the brain that regulates comportment, insight and reasoning.‖ Dr. Rudnick, the author of the final report, 

also concluded that Dreyer suffered from ―impaired judgment, disinhibition and impulsivity that ... rendered 

him vulnerable to acting rashly and without consideration of the consequences.‖ He stated that Dreyer's 

history reflected a ―textbook description of [frontotemporal dementia],‖ which ―present[s] in the early 

phases with behavioral and personality changes, with cognitive deficits appearing later.‖ Rudnick reported 

that Dreyer's 

―verbal output was laced with inappropriate sexual references, profanity and facetiousness [and] [h]e 

exhibited impulsivity in his responses, disinhibition and expansiveness to the point of grandiosity.‖ Despite 

Dreyer's propensity for falsehoods and exaggerations, the doctor stated that ―any distortions are the result of 

his faulty judgment, insight and recall rather than intentional misrepresentation.‖ Rudnick concluded by 

noting the degenerative nature of the disease. He observed that frontotemporal dementia is both ―irreversible 

and 

progressive,‖ and that Dreyer's ―long-term prognosis is quite dismal,‖ with an average life span of 3.4 years 

from the time of diagnosis and a diminishing ability to live independently in the interim. 
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The evaluations of the four experts consulted were substantially similar, and the reports explicitly disagreed 

only in their conclusions about Dreyer's competency. Martell's report specifically opined as to whether 

Dreyer was incompetent when he entered his guilty plea. Martell concluded that he was competent at the 

time of his 

959 *959 plea and had taken ―full responsibility for having engaged in improper prescribing practices.‖ When he 

considered Dreyer's mental state at the time of the offense, however, he acknowledged that Dreyer ―engaged 

in the behaviors for which he has plead guilty while suffering from Dementia and an organic personality 

disorder that rendered him disinhibited, and impaired his judgment,‖ and that this fact ―may mitigate or 

reduce his culpability ... as his moral compass was effectively compromised by brain damage over which he 

had impaired control.‖ The Amen/Krause report came to a contrary conclusion as to Dreyer's competency: it 

concluded that the dementia ―caused him to engage in activities that he may not have clearly understood such 

as in the plea 

agreement.‖ Rudnick's report did not offer any explicit conclusions as to Dreyer's competency, but stated, 

consistent with the other reports, that ―his dementia prevented him from accurately critiquing or monitoring 

his own behavior and from foreseeing its consequences,‖ and that throughout the time that he engaged in the 

activities for which he was being prosecuted, Dreyer ―was truly convinced that his actions did not constitute 

professional violations.‖ 

All three expert reports were submitted to the court prior to Dreyer's sentencing hearing in December 2010. 

The presentence report recommended a sentence between 188 and 235 months, and the government 

requested a sentence of 121 months. Dreyer's attorney argued for a sentence of probation due to Dreyer's 

deteriorating health and the fact that his unlawful conduct was precipitated by the onset of a disease that 

substantially impaired his ability to make decisions and differentiate right from wrong. Explaining the effect 

of frontotemporal dementia, counsel stated that ―[t]his disease takes people, and it doesn't rob them of their 

intellect, it robs them of their moral compass.‖ He equated the proposed 121–month sentence to a death 

sentence for the then–73–year–old Dreyer, due to the progression of the disease and unfavorable prognosis. 

Dreyer did not speak on his own behalf at sentencing. His attorney explained his decision to direct Dreyer 

not to speak as follows: 

My client isn't going to speak today because one of the characteristics of the disease is that I don't know 

what he's going to say. He could speak inappropriately. He could make denials. He could accept 

responsibility, then not accept responsibility. That's also a characteristic of this disease. 

Counsel went on to ask for mercy on Dreyer's behalf, asking the court to ―understand that Dr. Dreyer is 

partially with us, partially not with us, and that's why he's not speaking. I can't even imagine what he would 

say to you, Your Honor, and I can't even imagine what his perception of the truth is in 50 percent of the 

cases.‖ After defense counsel presented his argument on behalf of Dreyer, the district court fulfilled its 

obligation to personally address the defendant. In response, Dreyer stated that he respected the judge and 

appreciated her comments. 

The court sentenced Dreyer to 120 months and made a recommendation to the Bureau of Prisons that Dreyer 

be housed at the federal medical center in Rochester, Minnesota. Dreyer appeals his sentence contending that 

the district court erred by failing sua sponte to order an evidentiary hearing to determine whether he was 

competent at the time of sentencing. 
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DISCUSSION 

I. 

The district court has a statutory duty to ―order ... a [competency] hearing on its own motion, if there is 

960 reasonable cause *960 to believe that the defendant may presently be suffering from a mental disease or 

defect rendering him mentally incompetent to the extent that he is unable to understand the nature and 

consequences of the proceedings against him or to assist properly in his defense.‖ 18 U.S.C. § 4241(a). ―On 

review, [the] inquiry is not whether the trial court could have found the defendant either competent or 

incompetent, nor whether [the reviewing court] would find the defendant incompetent Rather, the 

record is reviewed to see if 

the evidence of incompetence was such that a reasonable judge would be expected to experience a genuine 

doubt respecting the defendant's competence.‖ United States v. Marks, 530 F.3d 799, 814 (9th Cir.2008) 

(alterations in original) (internal citations and quotation marks omitted). Here, the district court committed 

error by failing to order a competency hearing sua sponte despite a record that raises a genuine doubt that the 

defendant was incapable of assisting properly at the sentencing proceeding. 

Alleged errors that are unobjected to in the district court are generally subject to plain error review. United 

States v. Olano, 507 U.S. 725, 731–32, 113 S.Ct. 1770, 123 L.Ed.2d 508 (1993). We have explicitly applied the 

plain error standard in our review of the district court's failure sua sponte to order a competency hearing. 

Marks, 530 F.3d at 814;United States v. Fernandez, 388 F.3d 1199, 1250–51 (9th Cir.2004). But see United States 

v. Mitchell, 502 F.3d 931, 986–97 (9th Cir.2007) (not subjecting the trial court's failure sua sponte to conduct a 

competency hearing to plain error review). ―Relief for plain error is available if there has been (1) error; (2) 

that was plain; (3) that affected substantial rights; and (4) that seriously affected the fairness, integrity, or 

public reputation of the judicial proceedings.‖ United States v. Cannel, 517 F.3d 1172, 1176 (9th Cir.2008). As a 

practical matter, a district court's failure to conduct a competency hearing on its own motion will always be 

subject to plain error review. This is because a defense counsel who is attuned to his client's mental condition 

and recognizes that the defendant's competency is in question would not leave it up to the district court to 

order a competency hearing sua sponte, rather, he would move for such a hearing himself. If his motion was 

denied we would then evaluate the district court's denial of the motion rather than its failure to order a 

hearing sua sponte. See, e.g., United States v. Duncan, 643 F.3d 1242 (9th Cir.2011). Therefore, the question 

currently before us, whether the district court's failure to order a competency hearing sua sponte, will always 

be raised for the first time on appeal. 

If we find that ―evidence of incompetence was such that a reasonable judge would be expected to experience a 

genuine doubt respecting the defendant's competence,‖ Chavez v. United States, 656 F.2d 512, 516 (9th 

Cir.1981), then the first two prongs of the Olano test are satisfied, leaving the questions of substantial rights 

and fairness. One of the foundational principles of our judicial system is the belief that an individual should 

neither be allowed to stand trial nor have his sentence carried out if he is incompetent. See, e.g., Riggins v. 

Nevada, 504 U.S. 127, 139–140, 112 S.Ct. 1810, 118 L.Ed.2d 479 (1992) (Kennedy, J., concurring in the 

judgment) (―Competence to stand trial is rudimentary, for upon it depends the main part of those rights 

deemed essential to a fair trial.‖) (citing Drope v. Missouri, 420 U.S. 162, 171–172, 95 S.Ct. 896, 43 L.Ed.2d 103 

(1975)). Allowing a judicial proceeding to continue when there is genuine doubt as to the competence of the 

accused plainly implicates the substantial rights of the accused and seriously affects the fairness, integrity and 

961 public reputation of the judicial proceedings. Thus, while we must *961 subject Dreyer's claim to plain error 

review, the analysis is ultimately reducible to the question of whether ―the evidence of incompetence was 

such that a reasonable judge would be expected to experience a genuine doubt respecting the defendant's 

competence.‖ Chavez, 656 F.2d at 516. Where the answer is yes, the failure to order a competency hearing 

sua sponte is plain error. 
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II. 

Here, we must determine whether the district court had before it sufficient evidence to create a bona fide 

doubt as to Dreyer's competency. ―Competence is defined as the ability to understand the proceedings and to 

assist 

counsel in preparing a defense.‖ Miles v. Stainer, 108 F.3d, 1109, 1112 (9th Cir.1997) (citing Dusky v. United 

States, 362 U.S. 402, 80 S.Ct. 788, 4 L.Ed.2d 824 (1960) (per curiam)). ―[T]he competency right does not end 

at a conviction,‖ but rather persists through sentencing. Duncan, 643 F.3d at 1248;U.S. v. Ahrendt, 560 F.3d 

69, 74 (1st Cir.2009) (―The obligation to determine competency to stand trial is continuing, and persists 

throughout a proceeding including through the sentencing phase.‖); see also18 U.S.C. 4241(a) (noting that the 

inquiry into a defendant's competence may take place ―any time after the commencement of a prosecution ... 

and prior to the sentencing of the defendant.‖). The record raises a question as to the defendant's competence 

if there is substantial evidence that, due to a mental disease or defect, the defendant is either ―unable to 

understand the nature and consequences of the proceedings against him or to assist properly in his defense.‖ 

United States v. 

Friedman, 366 F.3d 975, 980 (9th Cir.2004) (emphasis in original) (quoting 18 U.S.C. § 4241(d)) (holding that 

the district court properly found the defendant incompetent where he was able to understand the proceedings 

but not capable of assisting properly in his defense). Although the level of competency mandated by due 

process does not vary based on the specific stage of the criminal proceeding, Godinez v. Moran, 509 U.S. 389, 

400–01, 113 S.Ct. 2680, 125 L.Ed.2d 321 (1993), the defendant's ability to participate or assist his counsel 

must be evaluated in light of the type of participation required. 

―Sentencing is a critical stage of the criminal process,‖ Boardman v. Estelle, 957 F.2d 1523, 1525 (9th Cir.1992) 

(citing Mempa v. Rhay, 389 U.S. 128, 134, 88 S.Ct. 254, 19 L.Ed.2d 336 (1967)), and the defendant's allocution, 

―is an essential element of a criminal defense.‖ Id. at 1526. Competence at sentencing therefore requires, 

among other things, that the defendant be able to assist in his own defense by participating in his 

―elementary right‖ of allocution. Id. at 1527 ( quoting United States v. Behrens, 375 U.S. 162, 84 S.Ct. 295, 11 

L.Ed.2d 224 (1963)). Although a defendant is not compelled to speak on his own behalf at sentencing, courts 

have long recognized the importance of affording him such an opportunity. The creation of various 

procedural protections has not ―lessen [ed] the need for the defendant, personally, to have the opportunity 

to present to the court his plea in mitigation. The most persuasive counsel may not be able to speak for a 

defendant as the defendant might, with halting eloquence, speak for himself.‖ Green v. United States, 365 U.S. 

301, 304, 81 S.Ct. 653, 5 L.Ed.2d 670 (1961). At sentencing, ―the test [of competency] is whether the 

defendant is able to understand the nature of the proceedings and participate intelligently to the extent 

participation is called for.‖ Chavez, 656 F.2d at 518 (9th Cir.1981). The ability to allocute, in short, is an 

essential element of this participation. 

962 At sentencing Dreyer refrained from allocuting. While the defendant has *962 the right to make this choice, 

defense counsel explained the reason underlying Dreyer's silence: his disease prevented him from 

coherently speaking on his own behalf. Counsel expressed concern that Dreyer might contradict himself by 

accepting responsibility and then refusing to do so, or would speak to the court inappropriately. He also 

explicitly informed the court that Dreyer had difficulty perceiving the truth as a result of his dementia and 

was only 

―partially with us.‖ The decision not to allocute was therefore obviously viewed by the defense as necessitated 

by Dreyer's medical condition. 

Although it is true that ―defense counsel will often have the best-informed view of the defendant's ability to 

participate in his defense,‖ Medina v. California, 505 U.S. 437, 450, 112 S.Ct. 2572, 120 L.Ed.2d 353 (1992), the 

district court need not have relied merely on the defense counsel's statements to determine whether Dreyer's 

competence was in question. Counsel's assessment of Dreyer was supported by all three medical evaluations 

presented to the court. Although the medical experts described Dreyer as generally cooperative and 
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articulate, they also found his behavior to be inappropriate, his personality emotionally-blunted, and his 

speech laced with sexual references and profanity. He was prone to lies and exaggerations due to his faulty 

judgment, insight and recall. Despite Dreyer's apparent proclivity for falsehood, the experts observed that 

these statements were not made in a deliberate attempt to misrepresent the truth. Dreyer lacked an awareness 

of social norms of comportment and exhibited poor social judgment and a penchant for engaging in 

provocative and antagonistic behavior had already resulted in his receiving a severe beating during his brief 

prison stay. The experts explicitly recognized that Dreyer had a ―profound lack of social propriety,‖ and an 

inability to ―filter himself 

effectively.‖ They additionally noted that he was prone to making inflammatory religious and racial 

statements that conflicted with his long-held beliefs, and that, if incarcerated, he would need protective 

custody 

―essentially to protect him from himself.‖ As a result of his frontotemporal dementia, Dreyer was not only 

incapable of making a reasoned plea for leniency, but was unable to even refrain from making comments that 

were contrary to his own beliefs and that placed him in physical danger. The uncontradicted medical 

evidence before the district court supported counsel's representation that Dreyer's failure to allocute was 

compelled by his ailment and his resultant inability to regulate his speech or behavior in a manner that could 

assist in his defense. Given the consistency between counsel's statements and the supporting expert reports, 

the district court had substantial evidence before it that should have created a reasonable doubt in its mind as 

to Dreyer's ability to assist in his own defense, and thus as to his competency. 

III. 

The cases in which this court has concluded that there was no basis for the trial court to doubt the 

defendant's competency, including all those cited by the government, involve substantially less evidence to 

suggest incompetency than the case before us. For instance, in United States v. Mendez–Sanchez, 563 F.3d 935, 

939–40 (9th Cir.2009), there was no diagnosis of any mental disorder or defect. The defendant was 

uncooperative with his attorneys, but when asked explicitly by the judge whether the defendant might be 

incompetent, defense counsel reported that they did not believe that he was. Id. at 941–42, 947–48. Instead, 

counsel told the court, the defendant's difficulties were based solely on a refusal to accept facts which he did 

not like. Id. In United 

963 States v. Marks, 530 F.3d 799 (9th Cir.2008), the defendant was *963 rude, asserted that the court lacked 

jurisdiction over him and was uncooperative with counsel. 530 F.3d at 814–815. Again, however, there was 

no medical diagnosis to suggest that the defendant might be incompetent, and his counsel did not alert the 

court to any possible difficulties. In Davis v. Woodford, 384 F.3d 628 (9th Cir.2004), the defendant refused to 

wear civilian clothes or sit at the counsel table. There was no medical evidence indicating any kind of 

ailment, nor did counsel assert that the defendant was incapable of assisting in his defense. Id. at 645–46. On 

appeal the defendant alleged only that ―[t]he trial court judge was in a position to gauge whether a 

competency hearing would be in order,‖ but this court determined that his unusual behavior alone was 

insufficient to create a genuine doubt as to his competency, and that his actions reflected a reasoned choice. 

Id. at 646. 

In all of these cases, there was only comparatively minor inappropriate courtroom behavior. There was no 

evidence that the defendant would be unable to understand or participate in the proceedings. In contrast to 

Dreyer's sentencing proceedings, there were no statements by counsel or medical diagnoses that would have 

produced a genuine doubt as to the defendant's competency in the mind of a reasonable judge. In fact, in 

these cases when medical evidence was presented, or defense counsel made a statement to the court 

regarding the defendant's competence, the evidence supported a finding of competency. Here, the opposite is 

true. The court had a clear diagnosis of frontotemporal dementia from multiple sources, including one 

selected by the 
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government, and all of the expert reports noted the defendant's inability to regulate his behavior and speech 

as a result of this illness. The court also had counsel's express statements that the defendant would not speak 

on his own behalf as a result of his medical condition. The cases cited by the government are therefore 

inapplicable.3 

3 A case relied on heavily in the dissent, United States v. White, 670 F.3d 1077 (9th Cir.2012), is also inapplicable and 

presents an entirely different issue. In White, the issue presented was whether the district court committed error by 

failing to order a second competency hearing sua sponte after the court had previously conducting a hearing on the 

matter and found the defendant to be competent to stand trial. The court in White recognized that, where, as here, a 

hearing has not previously been held, the proper standard of review ―is comprehensive and not limited by either the 

abuse of discretion or clearly erroneous standard,‖ and error occurs when the reviewing court determines that the 

evidence before the trial court ―raises a bona fide doubt as to whether the defendant has become incompetent.‖ 

White, 670 F.3d at 1082 (internal citations and quotation marks omitted). Where, as in White, a competency hearing 

has already been conducted and in that hearing the defendant has been found competent, White holds that the 

standard of review is more deferential and error can be found only if the failure to order a second hearing sua sponte 

constitutes an abuse of discretion. Id. In Dreyer's case, there was no prior hearing as to his competency, and thus we 

must conduct, as White reaffirms, a ―comprehensive [review] not limited by either the abuse of discretion or clearly 

erroneous standard.‖ Id. 

 
 

When this court has considered a record containing expert diagnoses of a medical disorder bearing on the 

defendant's mental state we have found this evidence sufficient to cause genuine doubt as to the defendant's 

competency. See, e.g., Deere v. Woodford, 339 F.3d 1084, 1086–87 (9th Cir.2003); Odle v. Woodford, 238 F.3d 

1084, 1088–89 (9th Cir.2001); Morris v. United States, 414 F.2d 258 (9th Cir.1969) (per curiam). Even in the 

absence of expert evidence, we have found cause to grant a motion for a competency hearing when defense 

964 counsel reported an attempted suicide by the defendant the night *964 before trial. United States v. Loyola– 

Dominguez, 125 F.3d 1315 (9th Cir.1997). District courts to which such evidence is presented are obligated 

to determine only whether doubt has been created, not whether the defendant is competent or incompetent. 

In such cases that question can ordinarily be resolved only after an evidentiary hearing. 

Although each case presents a unique set of facts, the case that involved the most comparable record before 

the district court is United States v. Duncan, 643 F.3d 1242 (9th Cir.2011).4 In Duncan, the record before the 

district judge included five competing expert reports: two from court-appointed experts that found ―no 

evidence of psychotic behaviors or thought processes,‖ id. at 1246, and three from defense experts that found 

that the defendant suffered from ―severe psychosis,‖ id. at 1249, and were accompanied by a brain scan 

showing 

―unusual brain structure consistent with behavioral deficits in the ability to make rational plans and 

modulate emotions.‖ Id. at 1249. The record also included letters written by the defendant, some of which 

―appear[ed] rational‖ while the others included statements that were ―unusual.‖ Id. at 1250. Lastly, as 

evidenced by the motion for a competency hearing, counsel in Duncan also expressed a belief that the 

defendant was not competent. Id. at 1245. On review this court concluded that the evidence presented to the 

district court created a ―reasonable doubt about the Defendant's competence, such that § 4241(a) required a 

full competency hearing before the district court could reach a decision.‖ Id. at 1250. 

4 Although Duncan involved the district court's decision not to hold a formal competency hearing despite defense 

counsel's motion, on appeal the analysis is the same: ―whether a reasonable judge, situated as was the trial judge who 

denied the motion, should have experienced doubt with respect to the defendant's competence.‖ Duncan, 643 F.3d at 

1247. 
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The trial court here, as in Duncan, was faced with a record that included diagnoses of a medical disorder 

affecting the defendant's mental condition and behavior. Although Dreyer's counsel did not move for a 

competency hearing, he explicitly informed the court that his client's disease prevented him from 

participating in his defense to the extent that further participation was called for. As in Duncan, we must 

therefore conclude that the evidence on the record was sufficient to create a reasonable doubt as to Dreyer's 

competence and thus compelled the district court to order a competency hearing sua sponte. 

The government primarily relies on Dreyer's calm demeanor at sentencing to argue that the record was 

insufficient to create reasonable doubt as to his competence. Among the factors to consider when evaluating 

whether a court erred in failing to order a competency hearing sua sponte, are the ―defendant's irrational 

behavior, his demeanor at trial, and any prior medical opinion on competence,‖ Drope v. Missouri, 420 U.S. 

162, 180, 95 S.Ct. 896, 43 L.Ed.2d 103 (1975), however, ―[n]one of these factors is determinative,‖ Miles v. 

Stainer, 108 F.3d 1109, 1112 (9th Cir.1997), and ―even one of these factors standing alone may, in some 

circumstances, be sufficient.‖ Drope, 420 U.S. at 180, 95 S.Ct. 896. While the defendant's courtroom behavior 

may provide insight into his mental condition, we have previously observed that a ―judge may be lulled into 

believing that [the defendant] is competent by the fact that he does not disrupt the proceedings, yet this 

passivity may itself mask an incompetence to meaningfully participate in the process.‖ Odle, 238 F.3d at 1089. 

Here, according to the undisputed facts in the record, counsel's decision that Dreyer should not allocute was 

965 *965 ―a strategy for controlling his behavior,‖ id. at 1089, n. 6; it was necessitated by a mental ailment, and 

was not proof of Dreyer's competence. Dreyer's condition, as described in detail by the three expert reports, 

did not manifest itself in violent outbursts, but instead prevented him from expressing himself appropriately 

or in a manner that could assist in his defense. Given the expert opinions that supported defense counsel's 

representation that Dreyer was unable to assist in his defense due to his medical condition, the record creates 

a genuine doubt as to Dreyer's competency even in the absence of observable courtroom antics. 

IV.  

Given the substantial evidence of Dreyer's lack of competency, we hold that the district court's failure to 

order a competency hearing sua sponte constituted plain error. We vacate Dreyer's sentence and remand for 

the district court to hold an evidentiary hearing. 

VACATED and REMANDED. CALLAHAN, Circuit Judge, dissenting: 
 

I respectfully dissent. I cannot agree that it was plain error for the district court not to sua sponte order a 

competency hearing after Joel Dreyer pleaded guilty and received the benefit of his plea agreement but before 

sentencing. Dreyer was represented by competent counsel and had been examined by a number of doctors. 

Although all agreed that he suffered from frontotemporal dementia (―FTD‖), none opined that Dreyer was 

not competent to participate in his sentencing. Moreover, although Dreyer chose not to allocute, he was 

responsive when the district judge addressed him personally, stating that he respected the judge and 

appreciated her comments. Even if the trial judge might have issued a sua sponte order for further 

psychiatric and medical evaluations, failure to do so was not plain error. 

I do not question the majority's genuine doubt regarding Dreyer's competence. However, this does not 

allow it to substitute its opinion for what a reasonable judge would be expected to experience. Cf. Chavez v. 

United States, 656 F.2d 512, 515–16 (9th Cir.1981) (overruled on other grounds). The rule reflects the fact 

that appellate judges viewing the cold record are not in as good a position to evaluate a defendant's 

competence as the district court judge who has interacted with the defendant over the course of many 

hearings. The majority 
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thus does exactly what we said we could not do in Chavez: it disguises its own doubts about Dreyer's 

competence as what ―a reasonable judge would be expected to experience.‖ See id. The record does not 

show that a reasonable judge would have experienced a ―genuine doubt respecting [Dreyer's] competence.‖ 

See id. 

I. Background 

Between May of 2004 and July of 2007, Dreyer conspired with his co-defendant to distribute oxycodone, an 

addictive Schedule II controlled substance, dispensing over 20,000 pills over the course of approximately 

three years. Additionally, Dreyer unlawfully distributed another 17,746 oxycodone pills and 78,923 

hydrocodone pills independent of his co-defendant. One of Dreyer's patients was Jessica Tia Silva, who died of 

an overdose of Dreyer's prescriptions to her. Another patient was 17–year–old Jeremy Brink, who Dreyer 

knew was a minor and without parental consent for treatment. Nevertheless Dreyer altered the patient's age 

on prescriptions for Norco and Xanax. Dreyer prescribed these patients and many others lethal quantities of 

addictive drugs without conducting physical examinations of the patients or taking their medical histories and 

received $100–$200 for 

966 each prescription. On September 21, 2009, Dreyer pleaded *966 guilty, pursuant to a plea agreement, to two 

counts: (1) conspiracy to possess with the intent to distribute oxycodone and to distribute oxycodone; and 

(2) unlawful distribution and dispensing of oxycodone. 

After Dreyer pleaded guilty, but before his sentencing hearing, he underwent several medical and 

psychological evaluations by four experts. Dr. Daniel G. Amen and Dr. Christine D. Krause prepared a June 1, 

2010 report (the ―Amen/Krause Report‖) detailing their findings from their evaluations of Dreyer. Dr. Amen 

and Dr. Krause were retained by the defense. Dr. Amen performed a scan of Dreyer's brain, and Dr. Krause (a 

neuroclinical psychologist) performed a forensic evaluation of Dreyer. The Amen/Krause Report concluded 

that Dreyer 

―manifests symptoms of early Frontotemporal Dementia which has caused him to engage in activities that he 

may not have clearly understood such as in the plea agreement. He has also exhibited poor judgment in 

several incidences over the past few years that were not typical of his behavior prior to his medical 

emergency.‖ The Amen/Krause Report also explained that patients suffering from FTD commonly have 

―executive function and reasoning deficits.‖ 

On August 9–10, 2010, Dr. Daniel A. Martell (―Dr. Martell‖), a forensic psychologist, also evaluated Dreyer 

and prepared a report (the ―Martell Report‖). The purpose of this evaluation was to determine whether any 

impairment: (1) affected Dreyer's competence to plead guilty; (2) affected Dreyer's mental state during the 

offenses; or (3) will affect Dreyer's adjustment or put him at risk in prison. Dr. Martell agreed that Dreyer 

had FTD, as ―characterized by the cluster of symptoms exhibited by Dreyer, including: behavioral 

disinhibition, frontal lobe cognitive dysfunction, memory impairment, loss of smell (anosmia), impaired word-

finding ability (dysnomia), hypersexuality, loss of tact and social propriety, and lack of insight into his own 

impairments 

(anosagnosia).‖ Dr. Martell opined that ―[t]his is not to say, however, that his condition caused him to be 

unaware of the nature and consequences of his behavior, or that what he was doing was wrong. Rather it may 

mitigate or reduce his culpability in the eyes of the court as his moral compass was effectively compromised 

by brain damage over which he had impaired control.‖ Significantly, despite his conclusions about Dreyer's 

FTD, Dr. Martell also opined that Dreyer's guilty plea was knowing, intelligent, and voluntary. Dr. Martell 

concluded that Dreyer was ―indeed competent to plead guilty.‖ 

On November 20, 2010, Dreyer was evaluated by Dr. F. David Rudnick (―Dr. Rudnick‖), a psychiatrist 

specializing in neurobehavior. Dr. Rudnick reviewed the other two medical reports and then conducted his 

own clinical tests of Dreyer. Dr. Rudnick's report (the ―Rudnick Report‖) also concluded that Dreyer 

exhibited symptoms of FTD. Dr. Rudnick opined that Dreyer's ―dementia prevented him from accurately 
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critiquing or monitoring his own behavior and from foreseeing its consequences. He was truly convinced that 

his actions did not constitute professional violations.‖ However, Dr. Rudnick also stated that, with minor 

exceptions, Dreyer's ―cognitive skills were intact.‖ 

II. Sentencing Hearing 

On December 13, 2010, over fourteen months after Dreyer pleaded guilty, the district court conducted 

Dreyer's sentencing hearing. During the sentencing hearing, the district court judge stated that she had read 

all of the medical reports and the defense's memoranda about Dreyer's medical condition. Dreyer did not ask 

for a 

967 competency hearing, but instead requested leniency in sentencing due to his medical *967 condition. 

Nonetheless, the court explained that the evidence did not indicate that Dreyer was incompetent to 

be sentenced: 

There's a great deal of medical evidence that's been submitted to the Court about the defendant's medical 

condition, reports of which, not all of which is really substantiated. The self-reporting by the defendant is not 

always substantiated by the medical records. That is, the self-reported flat-lining and cardiac arrest.... 

[A]t the time of the arrest, which is, of course, very close in time to the conduct in question, the defendant 

spoke for hours to the agents. He was lucid, more than lucid, very articulate, cunning; and he lied to the 

detectives, the agents, over and over. He wasn't forgetful. So he may well have deteriorated since that time, 

and there's been medical evidence submitted to the Court about his current condition, but that is not 

necessarily a reason for him not to be sentenced now. And a reasonable sentence would include a period of 

incarceration. 

The court further explained that: 
 

The defense relied heavily on the statements contained in the medical reports of Dr. Martell and Dr. 

Rudnick that he needs further treatment. I agree with that, and I believe he should be placed in [a Federal 

Medical Center], but that does not mean he should not receive a prison term. 

The court then sentenced Dreyer to 120 months imprisonment—the low end of the guidelines range—and 

three years of supervised release. 

III. Standard of Review 

―On review, [the] inquiry is not whether the trial court could have found the defendant either competent or 

incompetent, nor whether [the Court of Appeals] would find the defendant incompetent if [it] were deciding 

the matter de novo. Rather, [the Court of Appeals] reviews the record to see if the evidence of incompetence 

was such that a reasonable judge would be expected to experience a genuine doubt respecting the defendant's 

competence.‖ See Chavez, 656 F.2d at 515–16 (overruled on other grounds). A defendant is competent to stand 

trial and be sentenced if he has both a ―sufficient present ability to consult with his lawyer with a reasonable 

degree of rational understanding and a rational as well as factual understanding of the proceedings against 

him.‖ United States v. Fernandez, 388 F.3d 1199, 1251 (9th Cir.2004). A district court's failure to sua sponte 

order a competency evaluation is only error if the evidence of incompetence is such that a reasonable judge 

would have a genuine doubt about the defendant's ability to rationally communicate with his attorney and 

understand the proceedings. United States v. Marks, 530 F.3d 799, 814 (9th Cir.2008). The factors this Court 

considers to determine whether there was sufficient evidence of incompetence are ―the defendant's irrational 

behavior, his demeanor in court, and any prior medical opinions on his competence.‖ Id.; see also United States 

v. White, 670 F.3d 1077, 1082 (9th Cir.2012) (taking into consideration the trial judge's observation of the 

defendant over the course of the proceedings). 
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Importantly, ―[w]here, as here, the issue is raised for the first time on appeal, we review a district court's 

decision not to sua sponte order a competency hearing for plain error.‖ See Marks, 530 F.3d at 814 (citing 

Fernandez, 388 F.3d at 1250–51). ―Plain error is ‗(1) error, (2) that is plain, and (3) that affect[s] substantial 

rights.‘ ‖ Id. (alterations in original) (quoting United States v. Thornton, 511 F.3d 1221, 1225 n. 2 (9th 

Cir.2008)). ―If these conditions are met, an appellate court may exercise its discretion to correct the error ‗only 

968 if (4) *968 the error seriously affect [s] the fairness, integrity, or public reputation of judicial proceedings.‘ ‖ 

Thornton, 511 F.3d at 1225 n. 2 (quoting Johnson v. United States, 520 U.S. 461, 467, 117 S.Ct. 1544, 137 

L.Ed.2d 718 (1997)). 

IV. Analysis 

The district court did not err in failing to sua sponte order that Dreyer be evaluated for competency prior to 

imposing the sentence. A critical feature of this case, and one that distinguishes it from the cases relied upon 

by the majority, is that Dreyer is only claiming that he was not competent to be sentenced. He does not allege 

that he was incompetent to be tried or to plead guilty. Moreover, he admits that he ―did not manifest any 

observable signs of incompetency during the sentencing hearing.‖ Rather, he argues for the first time on 

appeal that medical reports he sought— after he entered a plea agreement but before he was sentenced—

required that the district court sua sponte order a competency hearing, even though he never requested a 

competency hearing. A fair review of the record shows that there was no plain error and that even if there 

were error, it did not 

―seriously affect the fairness, integrity, or public reputation of judicial proceedings.‖ Cf. Thornton, 511 F.3d at 

1225 n. 2. 

A. Dreyer's Medical Evaluations Were Not Conclusive. 

Dreyer's medical evaluations indicate that while he suffers from FTD and has some related mental 

deficiencies, these deficiencies do not rise to the level of the legal standard of incompetence. One of the doctors 

expressly concluded that Dreyer was competent and another concluded that his ―cognitive skills were intact.‖ 

Dreyer does not attempt to demonstrate that his FTD prevented him from rationally conferring with his 

counsel or understanding the proceedings, which is the definition of legal incompetence. He does not explain 

how his diagnosis relates to this standard of incompetence, but instead makes the misleading inference that 

impaired judgment and degenerative brain damage is equivalent to legal incompetence. In doing so, he 

conflates medical standards with the applicable legal standard of incompetence. Dreyer's medical records and 

behavior do not suggest that he had difficulty rationally conferring with his counsel and rationally 

understanding the proceedings. Instead, the record shows that he interacted with his attorneys and the court 

thoughtfully and even drafted a document titled ―Brain Damage‖ during the presentence investigation, 

writing ―[t]his is sad that I have a brain lesion of my frontal lobe but it could very well be the thing that 

keeps me out of federal prison.‖ It appears that Dreyer rationally understood the nature of the proceedings 

against him and his attorney's strategy for seeking a reduced sentence. 

Case law indicates that it is not sufficient to point out that a defendant has a medical ailment causing 

decreased brain function. Rather, the evidence must also reasonably indicate that the ailment prevented the 

defendant from rationally interacting with his attorney and understanding the sentencing proceedings. See 

Marks, 530 F.3d at 814;Fernandez, 388 F.3d at 1251. There is no such evidence of this kind of causal 

relationship here. Dr. Martell expressly reported that his findings regarding Dreyer's FTD did not indicate 

that ―his condition caused him to be unaware of the nature and consequences of his behavior, or that what he 

was doing was wrong.‖ Dr. Martell further opined that Dreyer's guilty plea was knowing, intelligent, and 

voluntary. Another doctor, Dr. 
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Rudnick, reported that with minor exceptions, Dreyer still has functional cognitive skills. The district court 
had 

969 before it three medical examinations by four medical*969 doctors, none of which indicated that Dreyer 

was legally incompetent. 

B. Dreyer Did Not Exhibit Signs of Incompetence in Court. 

The district court, having observed Dreyer's conduct over the course of multiple hearings, reasonably 

thought he was competent. Dreyer himself admits that he ―did not manifest any observable signs of 

incompetency during the sentencing hearing.‖ There is nothing in the record indicating that Dreyer 

exhibited signs of incompetency or unusual behavior in court. Moreover, Dreyer's attorney who had 

extensive off-the-record interactions with Dreyer never indicated that he was incompetent. This is significant 

because the district court judge was entitled to expect that if there was a serious question as to Dreyer's 

competence, his attorney would raise the issue. Attorneys are the primary gatekeepers and have an 

affirmative duty to investigate their client's mental state ―if there is evidence to suggest that the defendant is 

impaired.‖ See Douglas v. Woodford, 316 F.3d 1079, 1085 (9th Cir.2003). 

The majority makes much of the fact that Dreyer chose not to allocute. See Maj. Op. at 961–62. Dreyer's 

attorney stated that he would not allocute because he might contradict himself or ―speak inappropriately,‖ and 

the majority suggests that this should have signaled Dreyer's incompetence to the district court judge. 

However, the record supports other possible explanations for Dreyer's silence. At the sentencing hearing, the 

judge noted that Dreyer had lied to the detectives ―over and over.‖ Accordingly, Dreyer may have declined to 

speak to avoid having to explain his prior falsehoods and avoid the risk of uttering additional falsehoods. 

In any case, there is no case law indicating that a decision not to allocute necessarily means that a defendant 

is incompetent to participate in his own sentencing hearing. A defendant may decline allocution for strategic 

reasons as well as for reasons related to a disability, mental health issues, or a host of behavioral concerns that 

do not rise to the level of incompetence. Since many criminal defendants do not enjoy perfect mental health or 

behave within social norms, the majority cannot mean that every time a defendant represented by counsel has 

a history of mental health and/or behavioral issues and chooses not to allocute, a court has a sua sponte duty 

to order a competency hearing. A decision not to allocute may be a factor in evaluating whether the trial court 

should have ―experienced a genuine doubt respecting the defendant's competence,‖ but without clearer 

evidence of incompetency in the medical records or unusual behavior in court, it is not enough. Cf. Chavez, 

656 F.2d at 515–16. 

C. The Majority Relies On Factually Distinguishable Cases. 

The cases cited by the majority do not support granting relief because: (1) they concern claims of 

incompetence to stand trial—not incompetence to be sentenced; (2) most concern pro se defendants—not 

defendants represented by counsel; and (3) all involved substantial histories of psychosis and/or severe brain 

damage— considerably more than is present in this case. See, e.g., Pate v. Robinson, 383 U.S. 375, 385–86, 86 

S.Ct. 836, 15 L.Ed.2d 815 (1966) (defendant had a brick dropped on his head, walked around in a daze, and 

defendant's mother stated that he had ―lost his mind‖); Torres v. Prunty, 223 F.3d 1103, 1104–06 (9th Cir.2000) 

(defendant was diagnosed with a severe delusional disorder, had extensive brain damage from head trauma, 

and had uncontrollable outbursts in court); Odle v. Woodford, 238 F.3d at 1088–90 (9th Cir.2001) (defendant 

suffered 

970 *970 from hallucinations, was committed to a psychiatric ward at least four times, and had a temporal 

lobectomy removing a 3x3x4 inch piece of his brain). 

In asserting that his medical evaluations evidence his incompetence, Dreyer relies extensively on Odle. The 

facts in Odle were very different. Odle claimed he was incompetent to stand trial because: (1) he had a lengthy 

medical history demonstrating severe mental health issues; (2) there was witness testimony indicating severe 

mental impairment, hallucinations, and multiple commitments to a psychiatric ward; and (3) he was ―missing 
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a piece of his brain the size of a grapefruit.‖ Id. at 1088–90. Consequently, we held that there was substantial 

evidence of incompetence and the trial court should have ordered a competency evaluation sua sponte. Id. The 

Court reasoned that ―[w]here a petitioner has suffered massive trauma to his brain and subsequently exhibits 

psychotic behavior, some of it while awaiting trial, an inquiry into whether he possesses the mental acuity to 

participate in the proceedings is the reasonable and appropriate course of action.‖ Id. at 1089. 

Unfortunately, Dreyer does have brain damage, but that is where the similarities between his case and the 

Odle case end. Likewise, the other cases that Dreyer relies on are distinguishable. In Morris v. United States, 

414 F.2d 258, 258–59 (9th Cir.1969), Morris challenged his conviction and sentence based on evidence that 

he had a history of severe mental illness and multiple documented periods of psychosis. The medical record in 

Dreyer's case does not contain the indicia of incompetence as present in Odle and Morris. On the contrary, 

Dr. Martell opined that Dreyer was competent to plead guilty, and Dr. Rudnick found that Dreyer's 

cognitive skills were intact. 

Moreover, the majority's seminal case, United States v. Duncan, 643 F.3d 1242 (9th Cir.2011), does not support 

its opinion for several reasons. First, Duncan involved the defendant's competence to represent himself during 

the penalty phase hearing and to waive his own right to appeal. Duncan, 643 F.3d at 1248–49. Indeed, defense 

counsel had moved for a competency hearing and the trial court denied the motion and allowed Duncan to 

proceed without counsel. Id. at 1242–48. We accordingly first held that standby counsel could appeal (against 

Duncan's wishes), and then we determined that Duncan was not competent to waive both his right to counsel 

and his right to appeal. Id. at 1244–49. Second, in Duncan, there was considerably more evidence of 

incompetence than is present in Dreyer's case. In Duncan: 

Standby counsel produced reports from three experts, all well established and highly regarded in the field of 

neuropsychiatry, who had examined Defendant personally and had found him to suffer from—in the words of 

one of the experts—―delusional beliefs, paranoia, grandiosity, and psychotic breaks with reality.‖ All three 

experts formed the same opinion that—in the words of another of the experts—Defendant's ―mental diseases 

and defects render him incapable of rationally understanding and participating in the proceedings, and 

therefore incompetent.‖ 

Id. at 1249. 
 

In contrast to the facts in Duncan, none of the doctors who examined Dreyer intimated that he was ―incapable 

of rationally understanding and participating‖ in the sentencing proceedings. Dr. Martell opined that 

Dreyer's guilty plea was knowing, intelligent, and voluntary. Another doctor, Dr. Rudnick, reported that 

with minor exceptions, Dreyer's ―cognitive skills were intact.‖ Dr. Amen and Dr. Krause concluded that 

Dreyer ―manifests 

971 symptoms of early Frontotemporal Dementia*971 [―FTD‖] which has caused him to engage in activities that 

he may not have clearly understood‖ and that Dreyer ―exhibited poor judgment in several incidences.‖ 

However, that report did not make any express finding regarding Dreyer's competence as three experts did 

in the Duncan case. Duncan is thus distinguishable on its facts, its procedural posture, and its standard of 

review. 

D. A Finding of Plain Error is Inconsistent with Our Prior Cases. 
 

When the record indicates that the defendant has a medical or mental health condition that may affect the 

brain but does not interfere with the defendant's ability to rationally consult with his attorney and understand 

the proceedings, this Court has not found sufficient evidence of incompetence. See, e.g., White, 670 F.3d at 

1081– 85 (defendant's angry outbursts in court and report indicating that White may have suffered from 

delusions was not substantial evidence of incompetence); Davis v. Woodford, 384 F.3d 628, 646–47 (9th 

Cir.2004) (defendant's depression and irrational conduct during trial was not substantial evidence of 

incompetence); United States v. Mendez–Sanchez, 563 F.3d 935, 939–40 (9th Cir.2009) (defendant's irrational 

behavior and difficulties communicating with his lawyer was not substantial evidence of incompetence). 
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Most recently in White, we found that the district court did not err in failing to hold a sua sponte competency 

hearing in a case where the defendant lashed out in the courtroom, shouting obscenities and threats, spitting, 

and generally disrupting the proceedings. White, 670 F.3d at 1081. White's behavior was so uncontrollable 

that ―[d]uring the twenty-five days of trial, White was able to remain in court without incident on only four 

days. On the other days, he either had to be removed or did not appear in the courtroom.‖ Id. At some point 

during the trial, the court also received a report that White may have suffered from delusions. Id. at 1084. 

However, while recognizing that ―[t]hese alleged delusions, in connection with White's repeated 

inappropriate behavior, may suggest that White had some kind of mental problem—or they may not,‖ we 

concluded that the district court had not erred in failing to hold a sua sponte competency hearing because 

―[t]he trial judge had significant evidence suggesting that White knew that he was on trial for serious crimes 

and that a potential consequence 

could be life imprisonment.‖ Id. 
 

Dreyer is not entitled to any relief under White 's analysis. 1 In fact, there is even less evidence of incompetence 

972 here than in White. There were no outbursts and Dreyer was able to acknowledge his rights *972 and ask 

questions during the sentencing hearing. Dreyer was also able to participate respectfully and appropriately. 

Id. Additionally, the doctors' reports did not undermine the district court's determination—based on its 

experience with Dreyer and his demeanor—that Dreyer was competent to be sentenced. Dreyer is suffering 

from the early stages of FTD, and while the medical record indicates that he may have impaired judgment 

and lowered inhibitions, there is no indication in any of the three medical reports that he did not understand 

the proceedings against him and could not adequately participate in his own defense. See Fernandez, 388 F.3d 

at 1251. 

1 The majority cites White for the proposition that ―we must conduct, as White reaffirms, a ‗comprehensive [review] not 

limited by either the abuse of discretion or clearly erroneous standard.‘ ‖ Maj. Op. at 963, n. 3. Unlike the situation in 

White, where White's competence was repeatedly questioned in the trial court and White's multiple outbursts 

interrupted the trial, here Dreyer's competence to be sentenced is raised for the first time on appeal. Thus, White is 

not contrary to our decisions providing that where ―the issue is raised for the first time on appeal, we review a district 

court's decision not to sua sponte order a competency hearing for plain error.‖ See Marks, 530 F.3d at 814 (citing 

Fernandez, 388 F.3d at 1250–51). Moreover, that White involved a defendant who had already had one competency 

hearing is a distinction without a difference since competency is an ongoing question and should be evaluated at every 

stage of the proceedings. What is relevant in White is its factual analysis of the trial judge's observations of the 

defendant's behavior in the courtroom in combination with the reports about the defendant's mental health. White, 

670 F.3d at 1081–84. Here, Dreyer's reasonable behavior in the court was consistent with the medical reports 

indicating that he was competent to be sentenced. 

E. Any Error Did Not Affect the Fairness, Integrity, or 

Public Reputation of the Judicial System. 
 

Even if the district court erred in proceeding to sentence Dreyer (which it did not), under Marks, Dreyer 

would only be entitled to relief if the error ―seriously affect[s] the fairness, integrity, or public reputation of 

judicial proceedings.‖ See Marks, 530 F.3d at 814 (quoting Thornton, 511 F.3d at 1225 n. 2). Dreyer fails to 

demonstrate that there is any error rising to this level. Here, Dreyer was represented by counsel, who having 

obtained medical evaluations of Dreyer after he pleaded guilty, did not alert the court that Dreyer was 

incompetent to be sentenced. Cf. Douglas, 316 F.3d at 1085 (finding that attorneys have a duty to request a 

competency hearing ―if there is evidence to suggest that the defendant is impaired‖). Therefore, Dreyer's 

attorney's failure to do so was a strategic choice based on his belief in his client's competence. Dreyer's 

attorney only referenced these medical reports to seek leniency in sentencing. In this context, the fairness, 

integrity, and public reputation of the judicial proceedings would not be blemished by the Court's denial of 

relief based on an issue raised by counsel for the first time on appeal. 
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V. Conclusion 

Because the district court reasonably concluded that Dreyer was competent to be sentenced, I dissent from 

the majority's opinion. First, although Dreyer's medical evaluations indicate that he suffers from FTD and has 

some related mental deficiencies, none of the reports indicate that these deficiencies interfered with his ability 

to consult with his lawyer or to understand the proceedings against him. Second, although Dreyer chose not 

to 

allocute, neither the records nor the district court's observations of Dreyer's behavior in the courtroom 

indicate that he was incompetent to be sentenced. Third, none of the cases cited by the majority support 

granting relief to a represented defendant who behaves normally in court and has no compelling evidence of 

incompetence. Fourth, granting Dreyer relief is inconsistent with out recent opinion in White, directing 

deference to the trial judge's judgment. Fifth, even if the district court did err, the error does not seriously 

affect the fairness, 

integrity, or reputation of the judicial proceedings. In sum, the majority improperly substitutes its evaluation 

of Dreyer, based on a cold and inconclusive record, for the trial judge's determination that was based not only 

on the medical record but on Dreyer's conduct in court. Because the district court did not err in sentencing 

Dreyer without sua sponte ordering a competency hearing, I would affirm. 
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ROBERT M. PARKER, Circuit Judge. 
 

Petitioner, Ramon Mata, Jr. ("Mata") appeals the dismissal of his Petition for Writ of Habeas Corpus. We 

reverse and remand. 

I. FACTS AND PROCEDURAL HISTORY 

In 1986, Mata, a Texas prison inmate, was convicted of capital murder for killing a female prison guard 

with whom he claimed to be romantically involved. He was sentenced to death. The Texas Court of 

Criminal 

327 Appeals affirmed the conviction *327 and sentence in 1992. See Mata v. State, No. 69,632 (Tex.Crim.App. Nov. 

4, 1992) (unpublished). After exhausting his state remedies, Mata filed a federal Petition for Writ of Habeas 

Corpus on September 18, 1995. The district court denied relief. This court reversed and remanded Mata's 

Sixth Amendment fair trial claim for an evidentiary hearing. See Mata v. Johnson, 105 F.3d 209 (5th Cir. 

1997). In July, 1998, as the parties were preparing for the evidentiary hearing on the merits of the fair trial 

claim, Mata wrote a letter advising the district court that he wished to abandon his collateral attack on his 

conviction and sentence and have an execution date set.1 After Mata confirmed his decision in a second letter, 

the district court 

dismissed the habeas petition without ruling on the question of Mata's competency. Mata's attorneys appealed 

on his behalf, raising the issue of Mata's competence to waive his appeal, and this court remanded the case for 

a retrospective determination of Mata's competency. On August 3, 1999, the district court entered Further 

Findings of Fact, concluding that Mata was competent on July 16, 1998 when he confirmed his decision to 

waive collateral review, on December 17, 1998, when he asked to reinstate collateral review and on July 25, 

1999, when he advised the court that he had again decided to abandon his appeal. We granted Mata a 

Certificate of Probable Cause to appeal a single issue: whether the district court conducted a constitutionally 

adequate fact-finding inquiry to make a reliable determination of Mata's competency to abandon collateral 

review of his capital murder conviction and sentence. 
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1 Although Mata's July 1998 decision to drop his appeal is the focus of this appeal, Mata has written letters to the 

court, his lawyers and the state dropping and later reinstating his appeals on no fewer than eight separate occasions 

since his conviction in 1986. See infra, pp. 13-14. 

II. ANALYSIS A. Standard of Review 

In considering a federal habeas corpus petition presented by a petitioner in state custody, we review the 

adequacy of the fact-finding procedure, an issue of law, de novo. See Clark v. Scott, 70 F.3d 386, 388 (5th Cir. 

1995). The accuracy of the district court's factual conclusion concerning Mata's competence is not before us in 

this appeal. 

B. Competency Determinations that Courts Have Found Adequate 

We begin our analysis by examining the Supreme Court's guidance provided by Rees v. Peyton, 384 U.S. 312 

(1966). 

In Rees, a petitioner directed his counsel to withdraw his petition for certiorari and forgo any further attacks 

on his conviction and death sentence. Id. at 313. The Supreme Court remanded the case to the district court 

to make a determination as to Rees's mental competence, noting that it would be appropriate to subject Rees 

to psychiatric and other medical examinations. Id. at 314. The Supreme Court instructed the district court to 

"hold such hearings as it deems suitable, allowing the State and all other interested parties to participate 

should they so desire[.]" Id. The question presented to the district court was whether Rees has the "capacity 

to appreciate his position and make a rational choice with respect to continuing or abandoning further 

litigation or on the other hand whether he is suffering from a mental disease, disorder, or defect which may 

substantially affect his capacity in the premises." Id. 

We glean two conclusions from the Supreme Court's Rees opinion. First, the directive to hold "such hearings 

as it deems suitable," Rees, 384 U.S. at 314, clearly affords the district court a measure of discretion in 

328 determining the type and extent of procedures necessary to decide the issue of competency. *328 Second, 

there is a presumption that psychiatric and other medical examinations will be included in the decision 

making process. 

Following Rees, this circuit affirmed a district court's determination that a petitioner was competent to 

abandon collateral review of his Texas capital murder conviction and death sentence. See Rumbaugh v. 

Procunier, 753 F.2d 395, 396 (5th Cir. 1985). Applying Rees, Rumbaugh set out a three part test directing the 

district court to determine (1) whether that person suffers from a mental disease, disorder, or defect; (2) 

whether a mental disease, disorder, or defect prevents that person from understanding his legal position and 

the options available to him; and (3) whether a mental disease, disorder, or defect prevents that person from 

making a rational choice among his options. See Rumbaugh, at 398. The record showed that prior to finding 

Rumbaugh competent, the district court held a preliminary hearing to decide the necessary proceedings 

under the circumstances. See id. at 

397. The district court then ordered that Rumbaugh be examined by a team of psychiatrists and 

psychologists. See id. These mental health professionals submitted written reports to the court and the 

parties. See id. The court held a two-day evidentiary hearing, at which four mental health experts testified. 

See id. Rumbaugh also testified about his desire to abandon his appeals. See id. Only after this full opportunity 

to develop the facts regarding Rumbaugh's competence, did the district court make its ruling. 

Recently, the Eleventh Circuit affirmed a district court's grant of a habeas petitioner's request to dismiss his 

attorney and to dismiss his collateral attack on his death sentence with prejudice. See Ford v. Haley, 195 F.3d 

603 (11th Cir. 1999). Before acting on Ford's pro se request, the magistrate judge held two evidentiary 
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hearings. Id. at 611. At the first hearing, the petitioner appeared in person and the magistrate judge inquired 

into the petitioner's decision and observed his mental condition. See id. After the hearing, the magistrate 

judge examined the petitioner's prison medical records and appointed a psychiatric expert suggested by 

petitioner's counsel. See id. After the expert evaluated the petitioner and filed a written report, the 

magistrate judge 

appointed, at the request of petitioner's counsel, a neurologist to examine the petitioner. See id. at 612. At the 

second evidentiary hearing, both the psychiatrist and the petitioner testified. See id. Portions of the 

petitioner's testimony raised concerns which prompted the psychiatrist to request a second opportunity to 

examine the petitioner. See id. at 613. The magistrate judge granted the request, and the psychiatrist filed a 

supplement to his earlier written evaluation. See id. In response to the psychiatrist's conclusion that the 

petitioner was 

competent to abandon collateral review, petitioner's counsel submitted the mental health evaluation of the 

neurologist, who concluded that Ford was not competent to abandon his appeal. See id. at 614. The 

magistrate judge spoke once more with the petitioner by telephone. See id. The magistrate judge then made a 

report and recommendation to the district court, concluding that Ford was competent to dismiss his appeal. 

The district 

court adopted that recommendation after an independent review of the evidence. Id. at 614-15. 
 

While Rumbaugh and Ford afford two examples of constitutionally adequate fact-finding inquiry into the 

competency of a petitioner to abandon collateral review in a capital case, they do not directly answer the 

question presented to us. In this case, we must first ascertain the boundaries of the district court's discretion 

in fashioning procedures constitutionally adequate to be used in such a competency proceeding and second 

we 

329 must determine whether the district court acted within those boundaries in this case. *329 

C. Constitutionally adequate procedures 

Although we have located no controlling precedent, we find that jurisprudence developed in the context of 

waiver of due process safeguards and related competency questions in criminal trial proceedings instructive. 

We start from the proposition that the conviction of a legally incompetent2 defendant violates constitutional 

due process. See Pate v. Robinson, 383 U.S. 375, 378 (1966). A habeas petitioner may, on collateral review of his 

state conviction, obtain relief if he can show that the state procedures were inadequate to ensure that he was 

competent to stand trial, for example if the trial court failed to conduct a competency hearing. See Carter v. 

Johnson, 131 F.3d 452, 459 n. 10 (5th Cir. 1997) (citing Pate v. Robinson, 383 U.S. 375). A state court must 

conduct an inquiry into the defendant's mental capacity sua sponte if the evidence raises a bona fide doubt as to 

competency. See id. In determining whether there is a "bona fide doubt" as to the defendant's competence, the 

court considers: (1) any history of irrational behavior, (2) the defendant's demeanor at trial, and (3) any prior 

medical opinion on competency. See Davis v. Alabama, 545 F.2d 460, 464 (5th Cir. 1977). If the trial court 

received evidence, viewed objectively, that should have raised a reasonable doubt as to competency, yet 

failed to make further inquiry, the defendant has been denied a fair trial. See Carter, 131 F.3d at 459 n. 10. 

2 The competency standard for pleading guilty or for standing trial is "whether the defendant has `sufficient present 

ability to consult with his lawyer with a reasonable degree of rational understanding' and a ̀ rational as well as factual 

understanding of the proceedings against him[.]'" Godinez v. Moran, 509 U.S. 389, 396 (1993) (quoting Dusky v. 

United States, 362 U.S. 402, 402 (1960)). While that standard differs from the Rees competency standard at issue in 

this case ("capacity to appreciate his position and make a rational choice with respect to continuing or abandoning 

further litigation"), both standards inquire about the discrete capacity to understand and make rational decisions 

concerning the proceedings at issue, and the presence or absence of mental illness or brain disorder is not dispositive. 

Compare Rumbaugh, 753 F.2d at 398 with Drope v. Missouri, 420 U.S. 162, 176 (1975). 
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Assuming, arguendo, that a court has not received evidence raising a bona fide doubt as to competency, 

Supreme Court jurisprudence nonetheless mandates that courts indulge every reasonable presumption against 

waiver of fundamental constitutional rights. See Hodges v. Easton, 106 U.S. 408, 412 (1982). Johnson v. 

Zerbst, 304 U.S. 458 (1938), the classic case delineating the standard for measuring an effective waiver of a 

constitutional right, requires that a waiver be an "intentional relinquishment or abandonment of a known 

right." The Supreme Court refined the Johnson standard in Brady v. United States, 397 U.S. 742 (1970), by 

requiring that valid waivers be not only voluntary but also "knowing, intelligent acts done with sufficient 

awareness of the relevant circumstances and likely consequences." Id. at 748. The cases draw no distinction 

between waiver of the right to remain silent during interrogation, the right to confer with counsel, the right 

to representation by competent counsel at trial, the right to contest accusations of criminality through a plea 

of not guilty, the right to trial by jury and the right to be present at trial. See United States v. Garcia, 517 F.2d 

272, 276 (5th Cir. 

1975). From the courts' applications of these constraints to the waiver of a wide range of 

constitutional protections, we infer that similar constraints are appropriate in the case at bar. 

Applying the rationale employed in Pate and Carter to the question of whether a death row inmate is 

330 competent to drop his collateral attack on his conviction *330 and sentence, we conclude that a habeas court 

must conduct an inquiry into the defendant's mental capacity, either sua sponte or in response to a motion by 

petitioner's counsel, if the evidence raises a bona fide doubt as to his competency. See id. The extent and 

severity of the petitioner's history of mental health problems which have been brought to the court's attention 

influence the breadth and depth of the competency inquiry required. In Drope v. Missouri, 420 U.S. 162 (1975), 

a criminal defendant claimed that he had been deprived of due process of law by the failure of the trial court to 

order a psychiatric examination to determine his competence to stand trial for forcible rape of his wife, a 

capital offense. Drope's attorney moved for a continuance of the trial "in order that petitioner might be 

examined and receive psychiatric treatment." Id. at 164. Treatment had been suggested by a psychiatrist who 

had examined petitioner at his counsel's request and whose report was attached to the motion. See id. at 165. 

The trial court denied the continuance. At trial, Drope's wife testified that Drope had tried to choke her the 

night before the trial commenced. The second morning of trial, Drope attempted suicide by shooting himself 

in the abdomen. The trial judge denied Drope's counsel's motion for mistrial, finding that Drope had waived 

his right to be present at his capital trial, because his absence "was due to his own voluntary act in shooting 

himself." Id. at 902. The Supreme Court reversed, concluding that "when considered together with the 

information available prior to trial and the testimony of petitioner's wife at trial, the . . . suicide attempt 

created a sufficient doubt of 

his competence to stand trial to require further inquiry on the question." Id. at 180. Drope teaches that, in 

order to adequately protect the petitioner's due process rights, "the correct course was to suspend the trial 

until [a psychiatric] evaluation could be made." Id. 

Following Drope, the Fifth Circuit has held that a suicide attempt, by itself, is not necessarily sufficient to 

create "reasonable cause" for a competency hearing. State v. Davis, 61 F.3d 291, 304 (5th Cir. 1995). Instead, 

that evidence must be weighed in conjunction with all other evidence presented with respect to a 

defendant's mental stability and competence. See id. 

The opportunity for face-to-face dialogue between the court and the petitioner and the ability of the court to 

personally observe the petitioner is likewise important to the equation. The Supreme Court held that 

Drope's absence from trial after the suicide attempt bore on its analysis, in that "the trial judge and defense 

counsel were no longer able to observe him in the context of the trial and to gauge from his demeanor 

whether he was able to cooperate with his attorney and to understand the nature and object of the 

proceedings against him." Drope, 420 U.S. at 181. The Fifth Circuit has instructed that a district court, faced 

with a criminal defendant 
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who wishes to waive his right to a conflict-free defense attorney, should "follow a procedure akin to that 

promulgated in rule 11 [of the Federal Rules of Criminal Procedure] whereby the defendant's voluntariness 

and knowledge of the consequences of a guilty plea will be manifest on the face of the record." United States v. 

Garcia, 517 F.2d 272, 278 (5th Cir. 1975). The trial court was directed to "scrupulously" and 

"carefully" evaluate the defendant's effort to waive his constitutional rights and to "actively participate 

in the waiver 

decision." Id. at 277. "As in Rule 11 procedures, the district court should address each defendant personally 

and forthrightly advise him of the potential dangers of representation by counsel with a conflict of interest. 

The defendant must be at liberty to question the district court as to the nature and consequences of his legal 

representation." Id. at 278. The court should seek to elicit a narrative response from the defendant that he has 

331 been advised of his rights, that he understands the details and has discussed the *331 matter with his 

attorney, and that he wishes to waive his constitutional protections. See id. 

The district court, of course, retains discretion to determine the best course of action in each particular case. 

For instance, in some cases an expert report already in the record may be sufficiently current that a new 

examination is not necessary, or a court may be able to decide the issue on documents without taking live 

testimony. In any event, the procedures employed must satisfy basic due process concerns. In sum, if the 

evidence before the district court raises a bona fide issue of petitioner's competency to waive collateral 

review of a capital conviction and death sentence, the court can afford such petitioner adequate due process by 

ordering and reviewing a current examination by a qualified medical or mental health expert, allowing the 

parties to present any other evidence relevant to the question of competency and, on the record and in open 

court, questioning the petitioner concerning the knowing and voluntary nature of his decision to waive 

further proceedings. 

D. Adequacy of the Procedures Employed in Mata's Case 

1. Details of the procedures employed by the district court 
 

We now turn to the issue of whether the district court acted within these due process boundaries in 

resolving the question of Mata's competency. Mata wrote letters to the court, to his lawyers and to the 

prosecutor dropping, then later reinstating, his appeals in state court in 1991 and in February and May of 

1994. In 1994, the state judge set a competency hearing and appointed Dr. Allen Childs, M.D., a psychiatrist, 

and Dr. 

Murphey, a psychologist, to evaluate Mata. After the evaluations were completed, but before the hearing in 

state court, Mata again changed his mind and decided to continue his appeals, whereupon the state judge 

canceled the competency hearing. After his state habeas petition was denied in January 1995, Mata 

continued to vacillate between pursuing post conviction relief in federal court and dropping his appeals. In 

1996, the district court initially denied Mata's first federal habeas petition. In 1997, we reversed that decision 

in part and remanded Mata's Sixth Amendment fair trial claim for an evidentiary hearing. See Mata v. Johnson, 

105 F.3d 209 (5th Cir. 1997). As the parties were preparing for the evidentiary hearing on the merits of the 

remanded claim, Mata wrote a letter to the district court abandoning his collateral attack. On July 10, 1998, 

Mata's attorney filed a Motion to Declare Petitioner Incompetent or, in the Alternative, to Hold a 

Competency 

Hearing. The motion related that Mata had thirty years of documented mental health problems, had made 

repeated suicide attempts and had engaged in numerous hunger strikes while incarcerated on death row. The 

motion requested that the district court declare Mata incompetent based on reports of the mental health 

experts appointed by the state court in 1994 who had concluded that Mata was not competent to drop his 

appeals, as well as extensive medical records from the Texas Department of Criminal Justice. The motion 

requested, in the 

alternative, that the district court hold a hearing to determine Mata's competency. The district court allowed 
oral 
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argument on the motion, at which the district court characterized Mata's attorney's position as "trendy and 
trashy psycho-analytical analysis." The district court then entered an order informing Mata that if he did not 
desire to abandon his habeas action, he must inform the court by July 24, 1998, and had it delivered directly to 
Mata, who had not been present at the hearing. On July 16, 1998, Mata filed a second letter with the court 
asking that his habeas action be dismissed. On July 22, 1998, the district court dismissed Mata's petition for 
writ of habeas corpus without ruling on the competency motion. 

Mata's attorneys appealed on his behalf. On December 17, 1998, Mata indicated his desire to reinstate his 

332 federal collateral *332 review. On February 3, 1999, we remanded the case to the district court for a 

determination of Mata's competence on July 16, 1998 and December 17, 1998, requiring the district court "to 

set forth not just its conclusion but its findings and reasoning in sufficient detail to allow meaningful review 

by this court." Mata v. Johnson, No. 98-20756 (5th Cir. 1999) (unpublished). On remand, the Respondent filed 

a motion requesting that the court appoint a disinterested expert to evaluate Mata's competency (1) at the 

present time, (2) in December 1998, and (3) in July 1998. Although Respondent advised the court that the 

motion was opposed, Mata's attorneys filed nothing further on the issue. Mata again wrote to the district 

court on July 25, 1999, urging the court grant the Respondent's motion for a competency exam, but stating 

that he did not want to continue with his appeals and wished to be executed as soon as possible. 

On August 3, 1999, the district court entered findings of fact, without benefit of an expert examination of 

Mata or any further evidence or hearings. The district court found that Mata was competent on July 16, 1998, 

based on the 1985 expert reports finding him legally competent to stand trial for capital murder. The district 

court stated that [s]ince that time, nothing indicates that he has become incompetent. The psychological 

reports in the record support Mata's competence." The district court made no mention of Dr. Childs's report 

and conclusion to the contrary. The district court went on to find Mata competent on December 17, 1998, 

when he asked to reinstate his appeal, and July 25, 1999, when he again wrote the district court abandoning 

his legal attacks on his sentence. 

2. Evidence raising bona fide question of Mata's competence 
 

The record contains evidence that Mata suffers from an organic brain disorder resulting from closed head 

injuries and has a history of mental health problems both before and after his capital murder trial. Since 1986, 

physicians at the Texas Department of Criminal Justice have prescribed numerous psychotherapeutic and 

antidepressant medications to alleviate the symptoms of mental illness.3 He has made numerous suicide 

attempts and engaged in several hunger strikes. There is a report from Dr. Allen Childs detailing his findings 

in 1994 that Mata suffers from delusional disorder with paranoid and erotomanic features and borderline 

personality organization. Dr. Childs opined that Mata's efforts at suicide as well as his delusions of seeing and 

talking with his murder victim are genuine. Dr. Childs also wrote a letter in 1998, based on his examination 

of Mata in 1994, stating that Mata was not competent to drop his appeals. We conclude that all the evidence 

presented with respect to Mata's mental stability and competence is sufficient to create "reasonable cause" for 

a competency hearing. See State v. Davis, 61 F.3d 291, 304 (5th Cir. 1995). 

3 The medical records attached to the original motion for competency examination note prescriptions for 

Asendin, Sinequan, Triavil, Mallaril, Haldol, Tofranil, Triavil, Elavil, Desyrel, and Zoloft. See generally 

Physicians' Desk Reference (Medical Economics Data Production Co. 48th ed. 1994). 

 

3. Current examination by an expert 

The district court based his fact finding on the expert examination performed twelve years earlier in 

conjunction with Mata's original trial. The lapse of time, coupled with extensive evidence of change in Mata's 

condition, lead us to conclude that the district court did not base its decision on a current examination by an 

expert. 
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4. Opportunity for the parties to present other evidence 
 

Except for the attachments to the original motion, no evidence was presented to the court on the issue of 
Mata's 

333 competence. *333  The court never afforded the parties the opportunity to present testimony or documentary 

evidence. The court's statement that nothing indicates that Mata had become incompetent since his trial in 
1985 

is meaningless in the absence of a hearing or even a summary judgment-type procedure in which the parties 

could develop the record. We therefore find that the district court did not afford the parties a meaningful 

opportunity to present evidence relevant to the question of Mata's competency to discontinue his appeals. 

5. District court dialogue with Mata 
 

Mata has not personally appeared before the district court since the question of his competency to drop his 

appeal arose. The district court received some hand written notes from Mata, but there has been no face-to-

face dialogue between the court and the petitioner and no opportunity for the court to personally observe 

Mata. 

6. Proceedings inadequate 
 

Because the evidence submitted by Mata raised a bona fide question that he lacked competency to drop his 

appeal, and because there is no current evaluation of Mata's competence by a medical expert, no opportunity 

for the parties to present evidence, and no appearance by Mata in open court, we conclude that the 

proceedings in this case failed to afford the minimum due process guaranteed by the Constitution. 

III. CONCLUSION 

We do not imply that a petitioner is free to manipulate the collateral review process by endlessly vacillating 

between dropping and reinstating his capital appeal. We are sympathetic to the district court's frustration 

over the length of the appeals process, frustration that was heightened by the district court's perception that 

Mata was playing for time and his attorneys were maximizing their fees in this case. Nevertheless, the 

answer is not to eviscerate the constitutional protections for state habeas petitioners, but to promptly afford 

the parties the opportunity to procure and present evidence on the question of competency, resolve the 

factual questions 

presented and allow the petitioner, if found competent, to choose his course of action. Once a reliable, 

constitutionally adequate competency determination is made, a district court would certainly be justified in 

presuming that a petitioner continues to be competent. However, such a presumption cannot survive a twelve 

year gap, coupled with the extensive evidence of incompetency in this record. 

Based on the foregoing, we reverse the district court's order dismissing the petition for habeas corpus 

and remand for proceedings consistent with this opinion. Further, we direct that this case be reassigned 

to a different judge, to avoid the appearance of bias arising from the district court's remarks in this 

record. See Johnson v. Sawyer, 120 F.3d 1307, 1333 (5th Cir. 1997). 

REVERSED and REMANDED, WITH INSTRUCTIONS. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



Gibbs v. Frank 387 F.3d 268 (3d Cir. 2004) 

198 

 

 

 

No. 04-1293 

United States Court of Appeals, Seventh Circuit 

 

Burt v. Uchtman 
 

422 F.3d 557 (7th Cir. 2005) 

Decided Sep 6, 2005 
 

 
No. 04-1293. 

 

Argued July 6, 2005. 
 

Decided September 6, 2005. 
 

558 Appeal from the United States District Court for the Northern District of Illinois, Philip G. Reinhard, J. *558 

 

Raymond D. Pijon (argued), Chicago, IL, for Petitioner-Appellant. 
 

559 Michael M. Glick (argued), Office of the Attorney General, Chicago, IL, for Respondent-Appellee. *559 

 

Before COFFEY, RIPPLE, and ROVNER, Circuit Judges. 
 

COFFEY, Circuit Judge. 
 

Ronald Burt was sentenced to death for the murders of H. Steven Roy and Kevin Muto. His sentence was 

later commuted to life imprisonment when the Governor of Illinois granted clemency to all death row 

inmates. Burt was tried before a jury, but near the end of the state's case-in-chief he abruptly changed his plea 

to guilty without any concessions from the government and against the strenuous advice of his attorneys. 

During the more than 14 months between his arrest and guilty plea, Burt was taking a number of powerful 

psychotropic medications prescribed for him by prison doctors. Burt was examined by a psychologist eight 

months before his trial began, and the doctor, while noting several psychological impairments, deemed him 

fit to stand trial. The psychologist, however, did not consult Burt's medication records and his report 

mentions only in passing that Burt was even on medication. Neither defense counsel nor the trial court ever 

requested a further 

evaluation to determine if Burt was competent at the time he pleaded guilty. Burt's direct appeal, state post- 

conviction petition, and petition for habeas corpus in the district court, 28 U.S.C. § 2254, were all 

unsuccessful. We granted Burt a certificate of appealability on two issues: (1) whether he was denied due 

process when the trial court failed to order a hearing into his fitness to plead guilty, and (2) whether he was 

denied effective 

assistance of counsel when his attorneys failed to request a renewed examination of his fitness. For the 

reasons set forth below, we conclude that the Illinois Supreme Court unreasonably applied clearly established 

federal law on both issues. Accordingly, we reverse the district court's denial of Burt's petition and remand 

with instructions to grant the writ of habeas corpus unless Illinois informs the district court within a 

reasonable time to be determined by the district court that it intends to retry Burt. 
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I. BACKGROUND 

A. Facts of the offenses 
 

These facts are taken from the Illinois Supreme Court's opinion resolving Burt's direct appeal. See People v. 

Burt, 168 Ill.2d 49, 212 Ill.Dec. 893, 658 N.E.2d 375 (1995) ( Burt I). On January 16, 1992 police in 

Stephenson County were summoned to Roy's farm after a neighbor discovered that Roy and a farmhand, 

Muto, had been fatally shot. The following day officers arrested Burt, Dannie Booth, and David Craig for the 

murders of the two men. Burt initially claimed to know nothing about the murders, but he later offered to give 

a statement after the detectives investigating the case told him that Booth and Craig had both identified him 

as one of the assailants. 

Burt eventually gave three statements to the police. In his first statement, he said that Booth, who was 14 

years old at the time, had asked him and Craig to help collect $500 Roy owed him. Upon arriving at the farm, 

Booth went to argue with Roy while Burt and Craig waited in another room. While waiting, they searched 

the room and Burt found Roy's rifle in a closet. He was holding the rifle when Roy and Booth, still arguing, 

entered the room. Burt pointed the gun at Roy, demanded his wallet, and then ordered him to walk to a back 

room. Once in the back room, Burt said that Roy made a sudden movement. Burt claimed this movement 

made him fear that Roy might be trying to "pull something," and he shot Roy in the back of the head. Booth 

then grabbed the rifle and shot Roy several more times. 

560 Burt, Craig, and Booth remained in the house and took some of Roy's belongings, *560 at which point Muto 

knocked on the back door. Burt answered the door and told him to leave; when Muto refused to leave, Booth 

forced him at gunpoint into a different back room and, after taking his wallet, shot Muto in the back of the 

head and in the back. Burt grabbed the gun and again shot Muto in the back. The three men then fled the farm 

with Roy's VCR, some meat from his refrigerator, and some of his personal checks. 

The next day, Burt gave a second statement to the police. His second statement was very similar to the first 

except he added that, after shooting Roy, he and Craig discussed killing Booth because they feared he would 

report them to the police. A few days later, Burt gave a third statement. In this statement he denied 

shooting Muto and claimed that Booth was wholly responsible for that murder. Burt said that he had 

previously wanted to protect Booth because Booth was so young but that he changed his mind after learning 

that Booth was blaming him for the murders. The trial court suppressed the third statement as hearsay. 

Later, Booth and Craig each pleaded guilty to one count of murder and were sentenced, respectively, to 40 

years' and 28 years' imprisonment. 

B. Procedural history and psychological treatment 

On January 31, 1992, two weeks after his admission to the Stephenson County Jail, Burt was seen by a Dr. 

Modir, who prescribed the antidepressant doxepin1 (brand name Sinequan). Shortly thereafter Burt, Booth, 

and Craig were all indicted for two counts of first-degree murder, armed robbery, home invasion, armed 

violence, and theft. After his indictment Burt was transferred to Stateville Penitentiary and continued to take 

Sinequan. In April 1992 Burt had his first of many appointments with Dr. Edward Navakas, a psychiatrist at 

Stateville. Dr. 

Navakas continued Burt's prescription for Sinequan and also added a new prescription for an anti-

anxiety medication, diazepam2 (brand name Valium). In May 1992 Dr. Navakas prescribed another 

antidepressant, imipramine3 (brand name Tofranil), and doubled Burt's dosage of Valium. 

1 "Doxepin is in a class of drugs called tricyclic antidepressants. Doxepin affects chemicals in the brain that may 

become unbalanced and cause depression." 

http://www.drugs.com/xq/cfm/pageid_0/htm_D00217A1.htm/type_mtm/ tgid_28/bn_Sinequan/qx/index.htm. 

 

 

http://www.drugs.com/xq/cfm/pageid_0/htm_D00217A1.htm/type_mtm/


Gibbs v. Frank 387 F.3d 268 (3d Cir. 2004) 

200 

 

 

 

 
 

2 "Diazepam is in a class of drugs called benzodiazepines. Diazepam affects chemicals in the brain that may become 

unbalanced and cause anxiety, seizures, and muscle spasms." 

http://www.drugs.com/xq/cfm/pageid_0/htm_D00148A1.htm/type_mtm/ 

tgid_28/bn_diazepam/qx/index.htm. 

3 "Imipramine is in a class of drugs called tricyclic antidepressants. Imipramine affects chemicals in the brain that 

may become unbalanced and cause depression." 

http://www.drugs.com/xq/cfm/pageid_0/htm_D00259A1.htm/type_mtm/ tgid_28/bn_Tofranil/qx/index.htm. 

 

The Circuit Court for the Fifteenth Judicial Circuit appointed two attorneys, Thomas Nettles and John Vogt, 

to represent Burt. Neither Nettles nor Vogt had any experience defending a capital case and each moved to 

withdraw. The court denied their motions. Nettles and Vogt then requested an examination to determine if 

Burt was competent to stand trial. In July 1992, approximately eight months before trial, Burt was examined 

by Dr. Donald Pearson, a psychologist. On the day of the evaluation prison officials refused to dispense his 

561 medications because, in Burt's words, they did not want him "doped up" for the examination. Dr. *561 Pearson 

opined that Burt was competent to stand trial despite suffering from antisocial personality disorder, 

substance abuse disorder, attention deficit hyperactive disorder, and "borderline" intelligence reflecting minor 

mental retardation. Dr. Pearson's report also noted that Burt was scared of imaginary snakes in his cell. Dr. 

Pearson mentioned that Burt reported taking Sinequan and Valium, but he made no further mention of Burt's 

medications and did not review Dr. Navakas's records. 

Approximately two weeks after Burt was examined by Dr. Pearson, Dr. Navakas again changed Burt's 

medications when he discontinued Sinequan and increased the dosage of Tofranil. Three weeks later on 

August 18 Dr. Navakas prescribed a new anti-psychotic drug, thioridazine4 (brand name Mellaril), and 

maintained Tofranil and Valium. On August 28 Dr. Navakas increased the dosages of both Mellaril and 

Tofranil, while continuing Valium at its previous level. Dr. Navakas also made a notation that he was 

discontinuing Sinequan, even though Burt was not then taking that drug. From August 1992 until February 

1993 Burt continued to see Dr. Navakas, who continued to prescribe Mellaril, Tofranil, and Valium. Dr. 

Navakas's notes for September 16, 1992 show a new prescription for Sinequan, but his notes for Burt's next 

appointment on December 11, 1992 make no mention of that drug. 

4 "Thioridazine is in a class of drugs called phenothiazines. It works by changing the actions of chemicals in the brain. . . 

. Thioridazine is used to treat psychotic disorders, such as schizophrenia. Thioridazine is generally reserved for people 

who do not respond to other drugs or who cannot take other drugs due to side effects." 

http://www.drugs.com/xq/cfm/pageid_0/htm_D00389A1.htm/type_mtm/ tgid_28/bn_Mellaril/qx/index.htm. 

 

In November 1992 Burt was examined by another psychologist, Dr. Linda Wetzel, in connection with a 

defense motion to suppress his confessions. Dr. Wetzel calculated Burt's IQ as 79, placing him in the 9th 

percentile for his age group, and she diagnosed him as having a brain impairment of the frontal cerebral lobe 

that had been exacerbated by numerous childhood head injuries. She wrote: 

His memory deteriorates to a retarded level after a delay of only 30 minutes. His mental flexibility is 

severely impaired and motor speed is moderately to severely impaired. Language abilities are spared 

which allows him to appear brighter than his actual borderline intelligence level. He is further 

handicapped by his severe depression which interferes with his ability to concentrate. 

Dr. Wetzel concluded that Burt's condition resulted in "poor impulse control, poor judgment, and inability 

to monitor and self-correct behavior." 

 

 

 

http://www.drugs.com/xq/cfm/pageid_0/htm_D00148A1.htm/type_mtm/
http://www.drugs.com/xq/cfm/pageid_0/htm_D00148A1.htm/type_mtm/
http://www.drugs.com/xq/cfm/pageid_0/htm_D00259A1.htm/type_mtm/
http://www.drugs.com/xq/cfm/pageid_0/htm_D00389A1.htm/type_mtm/


Gibbs v. Frank 387 F.3d 268 (3d Cir. 2004) 

201 

 

 

 
 

Six weeks before trial on February 2, 1993 Burt told Dr. Navakas about a painful growth on the left side of his 

chest. Dr. Navakas determined that the growth was caused by the Mellaril, so he cut Burt's dosage in half, 

while maintaining him on the same doses of Tofranil and Valium. 

Burt's trial began in mid-March 1993. During jury selection on March 19 Burt's attorneys requested a 

continuance. Nettles explained that Burt "does not feel he is able to continue to assist us in the selection of 

jurors today." He added that Burt was having difficulty sleeping and "feels that because of his inability to 

sleep and because of the medication that he would not be able to assist on today's date in selecting these 

jurors." The court denied a continuance but told Burt it would reconsider "if I detect you're having trouble 

staying awake." 

562 *562 

 

On March 26, the fourth day of trial during the state's case-in-chief, Attorney Vogt announced that Burt 

wished to plead guilty. Vogt added that "we've spoken . . . with our client last night and I also spoke with him 

this morning for some time . . . and we told him that we didn't think it was appropriate and would be against 

our advise [sic] to do that, but he insists on it with us and wants to do it." 

The court admonished Burt of the consequences of pleading guilty, including that he would be eligible for 

the death penalty. The court also briefly inquired about Burt's mental condition: 

THE COURT: Are you getting all the medication you're prescribed at this time? Are you getting it 

over at the jail? 

DEFENDANT: Yes, I am. 
 

THE COURT: You feel rested this 

morning? DEFENDANT: I feel about the 

same. 

THE COURT: About the same, but that was a problem the other morning, but I've watched. 

You've been alert, I think, through the trial. And you've discussed this with your attorneys have 

you not? 

DEFENDANT: Yes. 
 

THE COURT: Okay. Are you following their advice or do they disagree with you on that? 
 

DEFENDANT: They disagree. 
 

The court then cautioned Burt to consider his attorneys' advice. After Burt said he still wished to plead guilty, 

the court finished admonishing him of the consequences of his decision and then accepted the guilty plea. At a 

sentencing hearing begun later that day, the parties presented evidence of aggravating and mitigating 

circumstances. The jury on April 1 sentenced Burt to death. 

Burt filed a timely motion to withdraw his plea in which he argued, among other things, that his guilty plea 

was not voluntarily and intelligently made because his mental deficiencies and heavy medications rendered 

him incompetent at the time he changed his plea. The court denied that motion. Burt continued to take a 

variety of psychotropic medications throughout his post-trial proceedings. The Illinois Supreme Court 

affirmed Burt's convictions on direct appeal, Burt I, 168 Ill.2d 49, 212 Ill.Dec. 893, 658 N.E.2d 375, and the 

United States 

Supreme Court denied certiorari, Burt v. Illinois, 517 U.S. 1211, 116 S.Ct. 1832, 134 L.Ed.2d 936 (1996). 
 

Burt then filed a petition for state post-conviction relief, asserting in part that he was denied due process 
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when the trial court failed to order a new competency hearing and that he was denied effective assistance of 

counsel when his attorneys failed to request one. Burt's petition was supported by, among other things, an 

affidavit from one of his trial attorneys and a report by Dr. Lyle Rossiter, a Board certified forensic 

psychiatrist who reviewed Burt's medical history. Attorney Nettles's affidavit stated he was aware that Burt 

was taking psychotropic medication throughout Burt's pre-trial incarceration. It also stated that Burt 

exhibited "frequent swings of mood" and often "demonstrated belligerent or explosive behavior" in his 

presence. Nettles further stated that Burt threatened to become violent in the courtroom on multiple 

occasions and once threatened to attack him. 

Nettles believed, "Burt did not fully comprehend legal advice and that his behavior throughout the trial, 

particularly his decision to change his plea to guilty, was not rational." Finally, "Burt insisted on changing his 

plea to guilty largely because he was not permitted to smoke in the Stephenson County Jail, and was anxious 

to 

563 return to prison where smoking was permitted." *563 

 

Dr. Rossiter's report stated that "this defendant's history of head injury with probable brain damage renders 

him more susceptible to the adverse effects of psychotropic medication." Dr. Rossiter opined that Burt should 

have had a fitness hearing because he "was taking powerful psychotropic medications at the time of his March 

1993 trial, and he had a long history of psychiatric disorders and evidence of brain damage." 

The circuit court dismissed Burt's post-conviction petition in December 1998. The Illinois Supreme Court, 

with two dissenting justices, affirmed. People v. Burt, 205 Ill.2d 28, 275 Ill.Dec. 477, 792 N.E.2d 1250 (Ill. 

2001) ( Burt II). As relevant here, the majority held that Burt was not denied effective assistance of counsel 

when his attorneys failed to request a fitness hearing before the court accepted his guilty plea because he did 

not show a bona fide doubt as to his competency to plead guilty and thus could not establish that he was 

prejudiced by his attorneys' failure to request a new competency hearing. Id. at 1261. The court held that 

Burt's failure to establish a bona fide doubt as to his competency was likewise fatal to his due process claim. 

Id. at 1261-62. 

Chief Justice Harrison dissented, arguing that Burt's abrupt decision to plead guilty without seeking any 

concessions from the prosecution was "an inherently irrational act" because of his "certain" eligibility for the 

death penalty. Id. at 1264. The Chief Justice added that Burt's psychiatric history showed that "[t]here can be 

no real doubt, however, that whatever decisionmaking sense [Burt] possessed abandoned him during the 

trial." Id. Justice Kilbride also dissented, noting that "there is no explanation of why counsel could not or did 

not procure any concessions from the State in return for defendant's guilty plea, such as an agreement not to 

seek the death penalty." Id. at 1265. The United States Supreme Court again denied certiorari. Burt v. Illinois, 

536 U.S. 925, 122 S.Ct. 2593, 153 L.Ed.2d 782 (2002). The Governor of Illinois eventually commuted Burt's 

sentence to life imprisonment as part of a blanket commutation of all Illinois death sentences. 

Burt then petitioned the district court for a writ of habeas corpus, 28 U.S.C. § 2254, again asserting that he 

was denied due process and effective assistance of counsel. As relevant here, the district court found that the 

Illinois Supreme Court reasonably concluded that Burt's due process claim failed because he could not 

establish a bona fide doubt about his competency. The district court also found that the Illinois Supreme 

Court reasonably concluded that Burt could not establish that he was prejudiced by his counsel's failure to 

request a fitness hearing because he had not established a bona fide doubt about his competency to stand trial. 

We granted Burt a certificate of appealability on two issues: (1) whether Burt was denied due process when the 

trial court failed to conduct a fitness hearing prior to accepting his guilty plea, and (2) whether his attorneys 

rendered ineffective assistance by failing to request a competency hearing either immediately before trial or 

before the court accepted Burt's change of plea. 

II. DISCUSSION 

The Antiterrorism and Effective Death Penalty Act (AEDPA) provides that a defendant cannot prevail on a 

petition for habeas corpus unless he shows that a state court rendered a decision that was "contrary to, or 
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involved an unreasonable application of, clearly established Federal law, as determined by the Supreme Court 

564 of the United States" or was based on an unreasonable determination of the facts in *564 light of the evidence 

presented. 28 U.S.C. § 2254(d); see also Matheney v. Anderson, 377 F.3d 740, 747 (7th Cir. 2004). Burt argues 

that the Illinois Supreme Court unreasonably applied the federal law relevant to each of his claims. We 

recognize that we may not grant relief under the "unreasonable application" prong unless the state court's 

application of Supreme Court precedent "l[ies] well outside the boundaries of permissible differences of 

opinion." Hardaway v. Young, 302 F.3d 757, 762 (7th Cir. 2002). 

A. Due process claim 

Burt first argues that he was denied due process when the trial court failed sua sponte to order a fitness hearing 

before accepting his guilty plea despite knowing about his history of psychological problems and his heavy 

use of psychotropic medication. A criminal defendant must be mentally competent to stand trial. Drope v. 

Missouri, 420 U.S. 162, 171, 95 S.Ct. 896, 43 L.Ed.2d 103 (1975). The question of whether a defendant is 

competent focuses on "whether he has sufficient present ability to consult with his lawyer with a reasonable 

degree of rational understanding — and whether he has a rational as well as factual understanding of the 

proceedings against him." Dusky v. United States, 362 U.S. 402, 402, 80 S.Ct. 788, 4 L.Ed.2d 824 (1960). A 

defendant must also be competent at the time he pleads guilty, and the standard governing competency to 

plead guilty is the same as that used to evaluate competency to stand trial. Godinez v. Moran, 509 U.S. 389, 

398-99, 113 S.Ct. 

2680, 125 L.Ed.2d 321 (1993). Where the evidence before a trial court raises a bona fide doubt as to the 

defendant's competency, due process requires the court sua sponte to order a competency hearing. Pate v. 

Robinson, 383 U.S. 375, 385, 86 S.Ct. 836, 15 L.Ed.2d 815 (1966). 

The Illinois Supreme Court found that Burt failed to establish a bona fide doubt as to his competency to plead 

guilty for several reasons. First, Burt's decision to disregard his attorneys' advice when pleading guilty 

demonstrated independent thought and "shows that his will was not `flattened.'" Burt II, 275 Ill.Dec. 477, 792 

N.E.2d at 1259. Second, Dr. Navakas at one point wrote that Burt seemed motivated to continue his legal 

defense. Id. Third, Burt clearly understood the consequences of pleading guilty because the trial court 

admonished him before accepting the plea. Id. at 1259-60. Fourth, the court noted a remark made by the trial 

court at sentencing that, despite one outburst and the incident when he claimed to be too tired to participate 

in jury selection, Burt "conducted himself very well and very normally throughout the proceedings." Id. at 

1260. Fifth, although Attorney Nettles's affidavit showed that Burt was belligerent and explosive, it did not 

address whether he could understand the proceedings and participate in his defense. Id. at 1260-61. Finally, 

the court disregarded Dr. Rossiter's report, stating that "[i]t is for this court, and not Dr. Rossiter, to 

determine whether there existed a bona fide doubt of defendant's fitness." Id. at 1261. 

The Illinois Supreme Court's logic is troubling in many respects. First, it is odd to think that a defendant with 

severe psychological problems is showing strong independent thought when he suddenly makes a highly 

questionable strategic decision to plead guilty against the strenuous advice of his counsel. Nothing prevents a 

defendant from making poor tactical choices, including abruptly pleading guilty in the midst of trial. See Gosier 

v. Welborn, 175 F.3d 504, 508-09 (7th Cir. 1999). And a desire to plead guilty motivated by something like a 

565 belated sense of compassion *565 for the victim or a religious conversion may well be fully rational. See id. But 

we have also recognized that a sudden guilty plea with no attempt to seek concessions from the prosecution 

may, when coupled with other evidence of mental problems, raise doubts as to the defendant's competency. 

See United States v. Johns, 728 F.2d 953, 956 (7th Cir. 1984). The court's conclusion that Burt's plea 

demonstrated a strong will ignores the context in which he pleaded guilty: Burt has significantly below 

average intelligence 
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and had been diagnosed with attention deficit hyperactive disorder and a brain impairment that made him 

prone to poor impulse control. A sudden and highly questionable tactical decision seems more likely a product 

of his mental deficiencies than strong will and reasoned thought. 

Other portions of the court's reasoning are also suspect. The observation that the court admonished Burt of 

the consequences of pleading guilty is irrelevant to his claim of incompetency. If Burt was in fact unable to 

understand the proceedings, that the court informed him of the consequences of a guilty plea would make no 

difference. The trial court's observation that Burt was well-behaved in court also gives us pause because it is 

so at odds with Nettles's affidavit, which states that Burt exhibited violent behavior in court and that his 

frequent mood swings caused several delays in the proceedings. We hasten to add, however, that Burt does 

not attempt to rebut the presumption that this factual finding of the Illinois Supreme Court is correct. See 

Mahaffey v. 

Schomig, 294 F.3d 907, 915 (7th Cir. 2002). Finally, the court's decision to disregard Dr. Rossiter's report 

without explanation is troubling. Dr. Rossiter reviewed Burt's medical history as a medical expert and, while 

an expert's report need not be considered conclusive, the court should have at least considered Dr. Rossiter's 

findings. See Matheney, 377 F.3d at 748. 

Our disagreements with the Illinois Supreme Court's reasoning do not, by themselves, justify granting 

Burt's petition for habeas corpus because AEDPA requires that we show great deference to the state court. 

See id. at 747. But no level of deference permits us to overlook the most critical shortcoming of the Illinois 

Supreme Court's opinion — its total failure to address whether Burt was entitled to a competency hearing 

before pleading guilty given the heavy and ever-changing doses of psychotropic medication he was taking. 

Burt correctly observes both that no medical expert ever opined on his fitness to stand trial while he was 

heavily medicated and that the Illinois Supreme Court never addressed this crucial fact or the wealth of other 

information that should have alerted the trial court to the need for a new competency hearing before 

accepting his guilty plea. Burt was examined by Dr. Pearson eight months before trial on a day when prison 

officials refused to dispense his prescribed medications. Dr. Pearson made no effort to review Burt's 

psychiatric history and did not even review Dr. Navakas's records when finding Burt fit to stand trial. See 

Brown v. Sternes, 304 F.3d 677, 697 (7th Cir. 2002) (psychiatrist's opinion as to defendant's competency 

undermined by his failure to review medical history). Furthermore, Burt's medications changed significantly 

between the time Dr. Pearson examined him and the time he pleaded guilty. Immediately before seeing Dr. 

Pearson, Burt's daily medication regimen was 150 mg of Sinequan, 20 mg of Valium, and 50 mg of Tofranil. 

During trial, he was taking 100 mg of Mellaril (down from a high dosage of 200 mg six weeks before trial), 20 

mg of Valium, and 150 mg of 

566 Tofranil. Thus, Burt's dosage of Tofranil tripled and he *566 switched from Sinequan to Mellaril between 

his fitness examination and his trial. Moreover, Dr. Rossiter later opined that Burt was particularly 

susceptible to the effects of these powerful drugs because of his brain damage. 

The trial court was well aware that Burt was taking an array of powerful psychotropic medications both 

before and during trial. See Pitsonbarger v. Gramley, 141 F.3d 728, 736 (7th Cir. 1998) ("the charge that a 

defendant was under the influence of psychotropic drugs at or near the time of trial is a serious one"). It was 

also aware that Burt had experienced difficulty staying awake during jury selection. Yet when the court 

learned that Burt suddenly wished to plead guilty against his attorneys' advice, the court asked only two 

questions about his mental condition. First, the court asked if he had taken his medication, making no further 

inquiry into what effect the drugs were then having on him. Second, the court asked how Burt was feeling. 

But when Burt replied that he felt "about the same," the court responded: "About the same, but that was a 

problem the other morning, but I've watched. You've been alert, I think, through the trial." Rather than 

following up with another question, the court instead concluded on its own that Burt was alert and gave him 

no further chance to elaborate. 
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If ever there was a case in which a trial court should have sua sponte ordered a renewed competency hearing, 

this is that case. Dr. Pearson's report made the trial court fully aware that Burt was a man of significantly 

below average intelligence with a history of psychological problems. The court knew that Burt was taking 

large doses of powerful psychotropic medications and that Dr. Pearson's report barely mentioned those drugs. 

The court also knew that at one point during the trial Burt was having such difficulty remaining alert that 

his attorneys felt compelled to request a continuance. Lastly, Burt's sudden unexplained decision to plead 

guilty against the advice of counsel when he faced certain eligibility for the death penalty should have caused 

the court to consider whether he was competent to make that decision. The trial court never should have 

accepted Burt's guilty plea without first ordering a renewed competency hearing, and the Illinois Supreme 

Court unreasonably applied clearly established federal law when it found that Burt was not denied due 

process. See Pate, 383 U.S. at 385, 86 S.Ct. 836. 

B. Ineffective assistance of counsel 

Although we conclude that Burt must prevail on his due process claim, we will also address his second 

argument — that his attorneys provided ineffective assistance when they failed to request a renewed fitness 

examination either shortly before trial or, at a minimum, before the court accepted the guilty plea. A criminal 

defendant has a Sixth Amendment right to be represented by effective counsel. Strickland v. Washington, 466 

U.S. 668, 686, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). In order to establish that he was denied the effective 

assistance of counsel, a defendant must show both that counsel's performance was deficient and that he was 

prejudiced by his attorneys' errors. Id. at 687, 104 S.Ct. 2052. Counsel has an obligation either to 

investigate possible defenses or make reasonable decisions that particular investigations are unnecessary. 

Kimmelman v. Morrison, 477 U.S. 365, 385, 106 S.Ct. 2574, 91 L.Ed.2d 305 (1986). The relevant inquiry on 

the prejudice prong focuses on whether counsel's deficient performance renders the result of the trial 

unreliable or 

567 fundamentally unfair. Lockhart v. Fretwell, 506 U.S. 364, 372, 113 S.Ct. 838, 122 L.Ed.2d 180 (1993). *567 

Where a defendant argues that he should have received a fitness hearing, we have interpreted the 

prejudice inquiry as asking whether there is a reasonable probability the defendant would have been found 

unfit had a hearing been held. Eddmonds v. Peters, 93 F.3d 1307, 1317 (7th Cir. 1996). 

The Illinois Supreme Court held that Burt was not denied effective assistance of counsel. Burt II, 275 

Ill.Dec. 477, 792 N.E.2d at 1261. The court did not address the first prong of the Strickland analysis and 

instead concluded that Burt could not establish prejudice because he could not show a bona fide doubt that 

he was competent at the time of trial. Id. The court's analysis of the prejudice prong of Strickland is identical 

to that used for his due process claim and we need not reiterate our concerns with that reasoning. 

But Burt's ineffectiveness claim presents even more compelling reasons for granting his petition than does his 

due process claim because Burt's attorneys had access to additional information suggesting he was 

incompetent than did the trial court. Burt's attorneys both admitted they were unaware of a then-existing 

Illinois statute that provided a mandatory fitness hearing for any defendant taking psychotropic medication at 

the time of trial. See 725 ILCS 5/104-21(a) (1993) ("A defendant who is receiving psychotropic drugs or other 

medications under medical direction is entitled to a hearing on the issue of his fitness while under 

medication."). As the Illinois Supreme Court observed, Burt's right to receive the particular hearing described 

in 725 ILCS 5/104-21(a) arose from a state statute and is thus not independently cognizable in a petition for 

habeas corpus. Burt II, 275 

Ill.Dec. 477, 792 N.E.2d at 1257; see also Estelle v. McGuire, 502 U.S. 62, 67, 68, 112 S.Ct. 475, 116 L.Ed.2d 

385 (1991) (errors of state law are not cognizable in a petition for habeas corpus unless they result in the 
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violation of a constitutional or federal right). The question before us, however, is not whether Illinois 

courts followed proper procedures under state law but, rather, whether Burt's attorneys provided 

constitutionally ineffective assistance by failing to seek any type of competency hearing. See Pitsonbarger, 

141 F.3d at 736. 

Burt's attorneys were aware of several pieces of information beyond what was available to the trial court that 

should have alerted them to the need for a new competency hearing. First, counsel learned that Burt 

desperately wanted to smoke and that smoking was prohibited at the county jail where he was being held 

during trial. 

Nettles's affidavit states: "Burt insisted on changing his plea to guilty largely because he was not permitted 

to smoke in the Stephenson County Jail, and was anxious to return to prison where smoking was permitted." 

That Burt's desire to have a cigarette, in counsel's mind, trumped his desire to defend himself against capital 

murder charges should have suggested to counsel that Burt was not thinking clearly and not making rational 

decisions to assist in his defense. See Burt II, 275 Ill.Dec. 477, 792 N.E.2d at 1264 (Harrison, C.J., dissenting). 

Indeed, Burt never explained why he decided to plead guilty and the state has never even suggested a 

possible rational explanation for his decision. Cf. Gosier, 175 F.3d at 508-09 (defendant's sudden guilty plea 

motivated by religious conversion and newfound sense of remorse). Burt later explained in an affidavit: "I 

pled guilty because of my extreme frustration over my inability to focus on or understand what was going 

on in court." 

568 Burt also stated that at the time of trial he was "even more drowsy and unable to focus *568 than I was 

previously, including around the time I was examined by Dr. Pearson." 
 

Counsel had ample opportunity to observe Burt's behavior both in and out of the courtroom. Nettles's 

affidavit mentioned Burt's "frequent swings of mood," which he attributed in part to a belief that the county 

jail was administering Burt's medication on an irregular schedule. Burt's mood swings were so pronounced 

that Nettles and Vogt "would meet with Burt every morning before court to evaluate his mental state." It 

"often happened" that Burt "demonstrated belligerent or explosive behavior," such as threatening others in 

the courtroom. Nettles "was continually afraid that Burt would commit violent acts in court, and made 

constant efforts to appease him." Finally, Nettles believed that "Burt did not fully comprehend legal advice 

and that his behavior throughout the trial, particularly his decision to change his plea to guilty, was not 

rational." 

Nettles's fears that Burt would become violent were supported by Dr. Navakas's records, which were 

provided to defense counsel at their request. In December 1992 Burt reported to Dr. Navakas that he wanted 

to die and threatened to "kill someone in the court room" if he was given a life sentence as opposed to a 

death sentence. The respondent interprets this report to mean that Burt had carefully considered his 

potential sentences and preferred execution to life imprisonment: "Thus, rather than demonstrating a bona 

fide doubt as to his fitness, in context, his decision to change his plea reflects a reasoned choice." But when 

combined with the other 

evidence discussed above, Dr. Navakas's report of Burt's mental condition and hope for his own execution 

should have raised alarms for counsel. 
 

We conclude, as the Illinois Supreme Court apparently assumed, that counsel provided deficient performance 

by not requesting a renewed fitness hearing for Burt. The only time Burt was examined by an expert to 

evaluate his competency was eight months before trial. The Supreme Court, however, has emphasized that a 

defendant's competency must be evaluated at the time of trial and that his condition can change as 

proceedings unfold. 

Drope, 420 U.S. at 181, 95 S.Ct. 896 ("Even when a defendant is competent at the commencement of his trial, 

a trial court must always be alert to circumstances suggesting a change that would render the accused unable 

to meet the standards of competence to stand trial."); see also Pate, 383 U.S. at 387, 86 S.Ct. 836 (discussing 

importance of a contemporaneous competency hearing). Counsel should have realized that Dr. Pearson's 
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report left critical questions unanswered because Dr. Pearson failed to consider that Burt was taking multiple 

psychotropic medications. Furthermore, the report could not have addressed Burt's current psychological 

condition because of the numerous changes made to his prescriptions in the eight months between the 

examination and the start of trial. 

Neither the respondent nor Burt's former attorneys provided any conceivable tactical reason for counsel's 

decision not to request a new competency hearing. The only reason Nettles gave in his affidavit was that 

neither he nor Vogt was aware that Burt was entitled to a mandatory hearing under the then-existing 

version of 725 ILCS 5/104-21(a). But counsel should have been aware that Burt had a federal right not to 

stand trial unless he was competent, and the record raises significant questions as to Burt's competency at 

the time he pleaded guilty. The failure by defense counsel to investigate apparent problems with a 

defendant's mental 

569 health may be deficient performance as defined *569 by the first prong of Strickland. See Williams v. Taylor, 

529 U.S. 362, 395, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000) ("[Counsel] failed to conduct an investigation 

that would have uncovered extensive records graphically describing Williams' nightmarish childhood, not 

because of any strategic calculation but because they incorrectly thought that state law barred access to such 

records."); Brown, 304 F.3d at 692 (counsel failed to investigate defendant's mental health even though 

defendant was under psychiatric treatment, made irrational and uncontrolled outbursts at trial, and yelled at 

counsel's law clerk); Brewer v. Aiken, 935 F.2d 850, 858 (7th Cir. 1991) (counsel failed to investigate mental 

health when defendant had an IQ of 76 and a psychologist testified that defendant's condition made him 

particularly susceptible to the influences of other people). We conclude here that in light of the 

overwhelming evidence of Burt's psychological problems and heavy medication, counsel's failure to request a 

new competency hearing was deficient performance. 

Burt must also establish that he was prejudiced by counsel's failure to request a hearing. "The defendant must 

show that there is a reasonable probability that, but for counsel's unprofessional errors, the result of the 

proceeding would have been different." Strickland, 466 U.S. at 694, 104 S.Ct. 2052. Burt was heavily 

medicated, reported fearing imaginary snakes in his cell, had difficulty staying awake during trial, and told his 

attorneys that he wanted to plead guilty so he could return to state prison to smoke. His attorneys also 

observed that he was frequently violent and threatened to hurt others in the courtroom. These facts establish a 

reasonable probability that Burt would have been found incompetent at the time he pleaded guilty if his 

attorneys had requested a competency hearing. The Illinois Supreme Court's decision to the contrary was 

unreasonable. 

We found prejudice in a similar appeal from the denial of a petition for habeas corpus in which a psychiatrist 

examined a defendant before trial but failed to review any records of his extensive history of psychiatric 

treatment. See Brown, 304 F.3d at 697-98. Those records showed that the defendant had long suffered from 

chronic schizophrenia and that an expert had opined that the defendant lacked powers of "logical, cohesive 

thinking." Id. at 698. The defendant was also taking "`large doses' of anti-psychotic medication." Id. at 693. 

Similarly, Burt was heavily medicated and three experts had diagnosed him as suffering from psychiatric 

disorders that lowered his intelligence and made him prone to impulsive behavior. Dr. Pearson did not 

consider the possible effects of Burt's medications and neither defense counsel nor the trial court requested an 

examination to address that issue. 

Moreover, unlike other cases in which we have held that defendants were not prejudiced by their attorneys' 

decisions not to request competency hearings, the conclusion that Burt was competent to stand trial rested 

solely on a single competency examination conducted months before trial. Cf. Timberlake v. Davis, 409 F.3d 

819, 823 (7th Cir. 2005) (defendant examined twice before trial and once during post-conviction proceedings 

and found competent all three times); Young v. Walls, 311 F.3d 846, 848 (7th Cir. 2002) (defendant found 

competent three times before trial, and post-conviction court held separate competency hearing to evaluate 

his 
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competency while on psychotropic medication); Eddmonds, 93 F.3d at 1317 (defendant found competent five 

times in the two-and-a-half years before trial). We do not mean to suggest that a single competency hearing is 

570 necessarily insufficient. But Dr. Pearson's evaluation suffered from *570 a number of faults, including that 

it was conducted months before trial, failed to consider any potential effects of Burt's heavy medication, 

and could not have taken into account the repeated changes in Burt's prescriptions between the date of 

the 

examination and the start of his trial. 
 

Burt's ineffective assistance claim differs from his due process claim because the analysis for the due process 

claim focuses only on events that happened in court that should have alerted the trial judge to the need for a 

competency hearing. Although those events alone should have alerted both defense counsel and the trial 

court to the need for a new competency hearing, Burt's ineffective assistance claim is bolstered by a wealth of 

other evidence suggesting he was incompetent. The Illinois Supreme Court failed to acknowledge much of 

this 

evidence. Specifically, the court did not mention Nettles's statement in his affidavit that "Burt did not fully 

comprehend legal advice and that his behavior throughout the trial, particularly his decision to change his 

plea to guilty, was not rational." Nor did it mention Nettles's assertion that Burt's primary motivation for 

pleading guilty was so he could be returned to state prison where smoking was permitted. 

The court likewise completely disregarded Dr. Rossiter's opinion that Burt's brain damage made him 

particularly susceptible to the adverse effects of the psychotropic drugs he was taking. Dr. Rossiter opined 

that Burt's psychiatric history and medication regimen warranted a competency hearing, and the Illinois 

Supreme Court simply ignored his report. Dr. Rossiter's report was particularly relevant because it 

highlighted one of the critical problems with Dr. Pearson's evaluation — its complete disregard for Burt's 

extensive use of psychotropic medications. All the court said about Dr. Pearson's report was that he had 

deemed Burt competent to stand trial; the court did not mention that the evaluation was conducted eight 

months before trial or that it 

failed to address Burt's medications. See Burt II, 275 Ill.Dec. 477, 792 N.E.2d at 1258. These pieces of 

evidence all cast substantial doubt on Burt's competency at the time he pleaded guilty. 
 

The Illinois Supreme Court unreasonably applied Strickland to the facts of Burt's case. The court did not 

address the first prong of the test. Its analysis of the second prong ignored a wealth of evidence that 

established a reasonable probability Burt would have been found incompetent had a hearing been held. See 

Eddmonds, 93 F.3d at 1317. 

III. CONCLUSION 

The judgment of the district court denying Burt's petition for a writ of habeas corpus is REVERSED. 

We REMAND with instructions to GRANT the writ of habeas corpus unless Illinois informs the district 

court within a reasonable time to be fixed by the district court that it intends to retry Burt. 
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LUCERO, Circuit Judge. 
 

Billy Keith McGregor was convicted under Oklahoma law of first-degree murder and sentenced to death. A 

panel of this Court affirmed the district court's denial of habeas relief to McGregor. We subsequently granted 

rehearing en banc to review our standard for assessing procedural competency claims. This standard is of 

particular importance in the aftermath of the Supreme Court's unanimous decision in Cooper v. Oklahoma, 517 

U.S. 348, 116 S.Ct. 1373, 134 L.Ed.2d 498 (1996), holding unconstitutional the Oklahoma law 

requiring criminal defendants to prove incompetency to stand trial by clear and convincing evidence. 

I. Background 

McGregor was convicted by an Oklahoma jury of murdering Virgie Plumb, the owner of a home in which he 

was a boarder. The victim disappeared on May 22, 1983, and was last seen as a passenger in her own car 

driven by McGregor. 

The day after Plumb's disappearance, McGregor attempted to sell an antique clock and a car, both of which 

belonged to the victim. The following day he cashed a check allegedly written to him by the victim. Later that 

day, a second similar check was rejected for insufficient funds, and McGregor went to the police to report the 

"bad check." 
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In the following days, McGregor related several different stories to people about his interactions with the 

victim. He told some that he had taken her to her brother's home and others that he had taken her to a 

convenience store and when he came to pick her up she was gone. After interviews with the police, 

McGregor confessed to killing Plumb and leaving her body in a wooded rural area. 

McGregor was convicted by a jury of first-degree murder and sentenced to death. Pursuant to the Supreme 

Court's decision in Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087, 84 L.Ed.2d 53 (1985), McGregor's 

conviction and death sentence were reversed by the Oklahoma Court of Criminal Appeals. McGregor v. 

Oklahoma, 754 P.2d 1216, 1218 (Okla.Crim.App. 1988) (holding that McGregor was entitled to a court- 

appointed psychiatrist because a "[s]ufficient showing [was] . . . made to reflect that appellant's sanity at 

the time of the offense [might] be a significant factor at trial"). 

In 1989, McGregor was tried again for the murder of Plumb and raised the defense of not guilty by reason of 

insanity. The jury rejected his defense and, for the second time, convicted him of first-degree murder. At 

sentencing, the jury found aggravating circumstances and sentenced McGregor to death. On direct appeal, 

the Oklahoma Court of Criminal Appeals affirmed McGregor's conviction and death sentence. McGregor v. 

Oklahoma, 885 P.2d 1366 (Okla.Crim.App. 1994). 
 

Before McGregor's second trial, a competency proceeding was held and a jury found McGregor competent to 

stand trial. At that proceeding, the jury was instructed that McGregor had to prove incompetency by clear 

and 

951 convincing evidence.1 *951 The Supreme Court subsequently held the clear and convincing evidence standard 

"incompatible with the dictates of due process" because it allowed a state to "put to trial a defendant who 

[was] more likely than not incompetent." Cooper, 517 U.S. at 369, 116 S.Ct. 1373. Accordingly, McGregor 

brought state post-conviction proceedings to challenge, inter alia, the application to him of the 

unconstitutional burden of proof. McGregor v. Oklahoma, 935 P.2d 332 (Okla.Crim.App. 1997). His Cooper 

challenge was denied as procedurally barred, see id. at 334, and McGregor sought habeas relief in federal 

court. The district court also held that McGregor's procedural competency claim was barred, McGregor v. 

Ward, No. CIV-97-120-B, at 12- 16 (E.D.Okla. Feb. 5, 1999) (unpublished order), but assessed the merits and 

found McGregor did not meet his burden of raising a bona fide doubt as to his competency during his 

criminal trial, id. at 16. 

1 The State, in its closing arguments, read the instruction on the clear and convincing evidence burden of proof: 

 
When I say clear and convincing evidence, I mean that you must be persuaded, considering all the evidence 

in the case, that the Petitioner isincompetent as defined by these Instructions and that the conclusion is 

unmistakable and free from serious or substantial doubt as to its correctness. 

 

 
(Comp. Trial Tr. at 232.) The State then opined that "[t]he law is correct in assuming him competent and placing 

the burden on him to present the evidence " ( Id.) 

On appeal, a panel of this Court affirmed the district court's denial of habeas relief under 28 U.S.C. § 2254. 

McGregor v. Gibson, 219 F.3d 1245 (10th Cir. 2000). The panel was divided; Judge Murphy filed a dissenting 

opinion expressing his disagreement with the "majority's resolution of McGregor's procedural competency 

claim." Id. at 1257. We granted en banc review to consider this important issue: When may a defendant 

found competent to stand trial under an unconstitutional "clear and convincing evidence" burden of proof and 

then convicted succeed in habeas on a procedural competency claim? 
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II. Standard of Review 

Because McGregor filed his habeas petition after the effective date of the Antiterrorism and Effective Death 

Penalty Act of 1996, the provisions of that Act govern this appeal. See Williams v. Taylor, 529 U.S. 362, 402, 

120 S.Ct. 1495, 146 L.Ed.2d 389 (2000). Inasmuch as the state court did not hear the merits of petitioner's 

claim and the federal district court made its own determination in the first instance, we review the district 

court's conclusions of law de novo and its factual findings for clear error. See LaFevers v. Gibson, 182 F.3d 

705, 711 (10th Cir. 1999). "If the district court's factual findings are based only on a review of the state court 

record, we conduct an independent review." Walker v. Gibson, 228 F.3d 1217, 1225 (10th Cir. 2000) (citation 

omitted). 

III. Competency to Stand Trial A. Background 

It is well-settled that the "criminal trial of an incompetent defendant violates due process." Medina v. 

California, 505 U.S. 437, 453, 112 S.Ct. 2572, 120 L.Ed.2d 353 (1992). This "prohibition is fundamental to an 

adversary system of justice." Drope v. Missouri, 420 U.S. 162, 172, 95 S.Ct. 896, 43 L.Ed.2d 103 (1975). The 

rule, rooted in the common law, is likely a "by-product of the ban against trials in absentia; the mentally 

incompetent defendant, though physically present in the courtroom, is in reality afforded no opportunity to 

952 defend himself." Id. at 171, 95 S.Ct. 896 (quoting Foote, A Comment on *952 Pre Trial Commitment of 

Criminal Defendants, 108 U.Pa.L.Rev. 832, 834 (1960)).2 

2 One criminologist has stated that incompetent persons "are not really present at trial; they may not be able properly 

to play the role of an accused person, to recall relevant events, to produce evidence and witnesses, to testify effectively 

on their own behalf, to help confront hostile witnesses, and to project to the trier of facts a sense of their 

innocence." Medina, 505 U.S. 437, 457-58, 112 S.Ct. 2572, 120 L.Ed.2d 353 (1992) (Blackmun, J., dissenting) (quoting 

N. Morris, Madness and the Criminal Law 37 (1982)). 

 

The test for determining competency to stand trial is well-established. The trier of fact must consider 

"whether [defendant] has sufficient present ability to consult with his lawyer with a reasonable degree of 

rational understanding — and whether he has a rational as well as factual understanding of the proceedings 

against him." Dusky v. United States, 362 U.S. 402, 402, 80 S.Ct. 788, 4 L.Ed.2d 824 (1960). "That defendant 

can recite the charges against [him], list witnesses, and use legal terminology are insufficient" to 

demonstrate that he had a rational, as well as factual, understanding of the proceedings. United States v. 

Williams, 113 F.3d 1155, 1159 (10th Cir. 1997). 

"[C]ompetency claims can raise issues of both substantive and procedural due process." Walker v. Att'y Gen., 

167 F.3d 1339, 1343 (10th Cir. 1999). A procedural competency claim is based upon a trial court's alleged 

failure to hold a competency hearing, or an adequate competency hearing, while a substantive competency 

claim is founded on the allegation that an individual was tried and convicted while, in fact, incompetent. Id. 

at 1343-44. Accordingly, an individual raising a procedural competency claim is held to a lower burden of 

proof than one raising a substantive competency claim. See id. at 1344. 

At issue in this appeal is McGregor's procedural competency claim rooted in his Fourteenth Amendment 

right to due process of law. Because the conviction of an accused person while legally incompetent violates 

due process, states must provide adequate procedures to protect accused individuals. See Pate v. Robinson, 383 

U.S. 375, 378, 86 S.Ct. 836, 15 L.Ed.2d 815 (1966). The burden of providing these procedures persists 

throughout trial; thus, "[e]ven when a defendant is competent at the commencement of his trial, a trial court 

must always be alert to circumstances suggesting a change that would render the accused unable to meet the 

standards of 

competence to stand trial." Drope, 420 U.S. at 181, 95 S.Ct. 896. 
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B. Procedural Incompetency Claims After Cooper 

McGregor's claim is one of many procedural incompetency claims this Court has reviewed in the wake of the 

Supreme Court's decision in Cooper. See, e.g., Walker v. Gibson, 228 F.3d at 1226-29; Valdez v. Ward, 219 F.3d 

1222, 1239-41 (10th Cir. 2000); Van Woudenberg ex rel. Foor v. Gibson, 211 F.3d 560, 567-68 (10th Cir. 2000); 

Clayton v. Gibson, 199 F.3d 1162, 1168-72 (10th Cir. 1999); Barnett v. Hargett, 174 F.3d 1128, 1133-36 (10th 

Cir. 1999); Rogers v. Gibson, 173 F.3d 1278, 1289-91 (10th Cir. 1999); Walker v. Att'y Gen., 167 F.3d at 1342- 

47. We have held repeatedly that when a criminal defendant's competency was determined under an 

unconstitutional burden of proof, the prior competency determination merits no presumption of correctness. 

See, e.g., Walker v. Gibson, 228 F.3d at 1227; Van Woudenberg, 211 F.3d at 567 n. 5; Clayton, 199 F.3d at 1171; 

953 Barnett, 174 F.3d at 1135; Walker v. Att'y Gen., 167 F.3d at 1345. Under such circumstances, this *953 Court 

will review the trial as if no competency hearing was held at all. Van Woudenberg, 211 F.3d at 567 n. 5 

("Because the state trial court held [petitioner] to an unconstitutional standard for proving incompetency, 

its decision is not entitled to a presumption of correctness and it is as if no competency hearing was held at 

all." (citations omitted)); see also Barnett, 174 F.3d at 1135; Walker v. Att'y Gen., 167 F.3d at 1345. 

Although it is clear that to prevail on a procedural due process competency claim a petitioner must raise a 

bona fide doubt regarding his competency to stand trial at the time of conviction,3 the scope of that standard is 

less clear. We have variously stated the bona fide doubt standard. In some cases we have enunciated, tersely, 

that one can prevail on a procedural due process claim if he "establish[es] a bona fide doubt as to his 

competency at trial." Barnett, 174 F.3d at 1135; see also Wallace v. Ward, 191 F.3d 1235, 1242 (10th Cir. 1999). 

In others we have required petitioners to show that the "trial judge ignored facts raising a `bona fide doubt' 

regarding the petitioner's competence to stand trial." Van Woudenberg, 211 F.3d at 567; see also Rogers, 173 

F.3d at 1290. Yet in others we have stressed that a petitioner must show "the trial court ignored evidence, 

which viewed objectively, raised a bona fide doubt regarding [petitioner's] competency to stand trial." 

Valdez, 219 F.3d at 1240; see also Walker v. Gibson, 228 F.3d at 1227; Clayton, 199 F.3d at 1171; Walker v. Att'y 

Gen., 167 F.3d at 1345. Addressing procedural competency claims not induced by Cooper errors — i.e., claims 

based on the allegation that the trial court should have held a competency hearing but did not — we have 

stated that "we must determine whether a reasonable judge, situated as was the trial court judge whose 

failure to conduct an evidentiary hearing is being reviewed, should have experienced doubt with respect to 

competency to stand trial." United States v. Crews, 781 F.2d 826, 833 (10th Cir. 1986) (internal quotation 

omitted); see also United States v. Williams, 113 F.3d at 1160; cf. Nguyen v. Reynolds, 131 F.3d 1340, 1346 (10th 

Cir. 1997) ("In order . . 

. to raise such doubt, [petitioner] must present facts sufficient to positively, unequivocally and clearly 

generate a real, substantial and legitimate doubt concerning his mental capacity" (internal quotation 

omitted)). 

3 See, e.g., Walker v. Gibson, 228 F.3d at 1227; Valdez, 219 F.3d at 1240; Van Woudenberg, 211 F.3d at 567; Clayton, 199 

F.3d at 1171; Wallace v. Ward, 191 F.3d 1235, 1242 (10th Cir. 1999); Barnett, 174 F.3d at 1135; Rogers, 173 F.3d at 

1290; Walker v. Att'y Gen., 167 F.3d at 1345; United States v. Williams, 113 F.3d at 1160; cf. Drope, 420 U.S. at 180, 95 

S.Ct. 896 (reversing the trial court on the basis that the evidence presented by petitioner "created a sufficient doubt 

of his competence to stand trial to require further inquiry on the question"); Nguyen v. Reynolds, 131 F.3d 1340, 1346 

(10th Cir. 1997) (requiring petitioner to make a "showing by clear and convincing evidence to raise threshold doubt 

about his competency" (internal quotation omitted)); United States v. Crews, 781 F.2d 826, 833 (10th Cir. 1986) ("To 

raise a substantial question requiring a competency hearing there must be some evidence to create doubt on the 

issue."). 

 

Today we are faced with the task of enunciating a single meaningful standard for assessing procedural 

competency claims in cases in which the trial court attempted — but failed — to protect an accused's due 

process rights by assessing his competency to stand trial under an unconstitutional burden of proof. In so 

doing, we must be careful not to collapse the distinction between procedural and substantive due process by 

raising 
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954 the level of proof required for procedural competency *954 claims to that of substantive competency claims.4 

 

 

4 We reject as unsupported respondent's argument that the "only true difference between a procedural and 

substantive competency claim is that the procedural claim may be waived and there is no ̀ rebuttable presumption' of 

incompetence with a substantive claim." (Appellee's Supp.Br. at 4.) 

Accordingly, we hold that to prevail on a procedural competency claim after a trial in which a petitioner was 

found competent under an unconstitutional burden of proof, the petitioner must establish that a reasonable 

judge should have had a bona fide doubt as to his competence at the time of trial. We view the evidence in the 

record objectively, from the standpoint of a reasonable judge presiding over petitioner's case at the time of 

trial. A petitioner establishes a bona fide doubt if he shows that a reasonable judge should have doubted 

whether petitioner had "sufficient present ability to consult with his lawyer with a reasonable degree of 

rational understanding" and whether petitioner had "a rational as well as factual understanding of the 

proceedings against him." Dusky, 362 U.S. at 402, 80 S.Ct. 788. We stress that the due process requirement is 

continuing; a defendant must be competent throughout the entire trial. See Drope, 420 U.S. at 171-72, 181, 95 

S.Ct. 896. 

To prevail on a procedural competency claim petitioner need not establish facts sufficient to show he was 

actually incompetent or to show he was incompetent by a preponderance of the evidence. However, the 

mere fact that the trial court granted a competency hearing will not suffice to demonstrate a bona fide 

doubt. 

Although we treat the trial as if no competency hearing was held, see Van Woudenberg, 211 F.3d at 567 n. 5, we 

consider the record of, and the evidence presented during, the competency hearing.5 

5 Because the competency hearing was held before trial, the trial court had an opportunity to hear the evidence and 

testimony presented during the competency hearing as well as to observe the defendant and to hear additional 

relevant evidence during trial. All of this evidence is considered in assessing petitioner's procedural competency claim 

under the standard we announce today. 

We realize that 
 

[t]here are . . . no fixed or immutable signs which invariably indicate the need for further inquiry to 

determine fitness to proceed; the question is often a difficult one in which a wide range of 

manifestations and subtle nuances are implicated. That they are difficult to evaluate is suggested by 

the varying opinions trained psychiatrists can entertain on the same facts. 

Drope, 420 U.S. at 180, 95 S.Ct. 896. That said, we look to longstanding precedent for guidance regarding 

the factors to be considered in assessing a petitioner's procedural competency claim. "[E]vidence of . . . 

irrational behavior, . . . demeanor at trial, and any prior medical opinion on competence to stand trial are all 

relevant in determining whether further inquiry is required." Drope, 420 U.S. at 180, 95 S.Ct. 896; see also 

Walker v. 

Gibson, 228 F.3d at 1227; Valdez, 219 F.3d at 1240; Van Woudenberg, 211 F.3d at 567; Clayton, 199 F.3d at 

1171 (emphasizing that prior medical opinions regarding petitioner's competency are "perhaps most 

important"); Wallace, 191 F.3d at 1243; Rogers, 173 F.3d at 1290; Walker v. Att'y Gen., 167 F.3d at 1346. 

"Other relevant factors include evidence of mental illness and any representations of defense counsel about 

the defendant's incompetence." Walker v. Gibson, 228 F.3d at 1227 (citation omitted); see also Drope, 420 U.S. at 

955 177 n. 13, 95 *955 ("Although we do not . . . suggest that courts must accept without question a lawyer's 

representations concerning the competence of his client . . . an expressed doubt in that regard by one with 

the closest contact with the defendant . . . is unquestionably a factor which should be considered." (interal 

quotations and citations omitted)); Barnett, 174 F.3d at 1135-36. "[E]ven one of these factors standing 

alone may, in some circumstances, be sufficient." Drope, 420 U.S. at 180, 95 S.Ct. 896; see also Pate, 383 U.S. 

at 
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384-85, 86 S.Ct. 836 (holding petitioner's rights were violated by the trial court's failure to conduct a 

hearing on competency despite evidence that petitioner was lucid at trial because of the "uncontradicted 

testimony of [petitioner's] history of pronounced irrational behavior"). 

We emphasize that assessment of a procedural competency claim requires us to form a judgment on the 

aggregate not the segment. We examine the totality of the circumstances: all evidence should be considered 

together, no single factor "stand[s] alone." Drope, 420 U.S. at 180, 95 S.Ct. 896 (quotation omitted). The 

question is not, as we have sometimes stated, whether the trial court "ignored facts," see, e.g., Van Woudenberg, 

211 F.3d at 567, but rather whether the trial court "fail[ed] to give proper weight to the information 

suggesting incompetence which came to light during trial." Drope, 420 U.S. at 179, 95 S.Ct. 896. 

C. McGregor's Competency to Stand Trial 

After careful review of the record we conclude that McGregor's procedural due process rights were violated. A 

reasonable judge should have had a bona fide doubt concerning McGregor's continued competency to 
stand 

trial in light of the inconsistent evidence concerning whether McGregor was properly medicated 
throughout 

trial, counsel's repeated and vehement contentions that his client was unable to assist in his own 
defense, 

 

McGregor's odd behavior at trial and, of course, McGregor's substantial history of mental illness. Our 

conclusion is based on the totality of the circumstances, and we do not state an opinion as to petitioner's actual 

competency to stand trial. Although the state could successfully argue that petitioner was properly medicated 

or provide a plausible explanation for his seemingly odd behavior at trial, we recognize that hindsight is 20/20 

and that our job is to view the record from the standpoint of a reasonable judge at the time of trial who could 

not, 

and did not, benefit from such ex post explanations. 
 

1. Mental Health: Proper Medication 
 

The evidence unquestionably shows that McGregor has a long and tortured history of mental illness. ( See, 

e.g., VIII Second Trial Tr. at 246, Testimony of Dr. Brauchitsch ("The records, without exception, gave a very 

thorough and very serious history of mental illness. As a matter of fact, probably more than one mental 

illness. But, on one they all seemed to agree, that the patient did seem to suffer from a psychosis, severe type 

of mental illness in which he suffered from delusions, hallucinations, hearing imaginary voices, feeling that 

people could read his mind in a delusional way and could influence his actions and the like.").) At trial, Dr. 

Brauchitsch, a psychiatrist, testified that McGregor's mental illness was likely related to complications during 

his birth involving oxygen deprivation which resulted in brain damage. McGregor has been diagnosed 

consistently with 

956 schizophrenia, paranoid type, and with anti-social personality disorder. *956 

 

At a competency trial held in October 1988, McGregor's father testified that he and his wife knew 

McGregor likely had a disorder by the time McGregor was three. At that young age, McGregor 

experienced noticeable one- to two-hour periods of disorientation. By seven or eight McGregor began 

having vivid delusions. 

McGregor set objects and himself on fire. By fourteen his parents placed him in a mental hospital where he 

was given shock treatment — described as an unusually severe and traumatic treatment for a young child — 

and where he began taking psychotropic medications. 

As established at the competency trial, McGregor continues to experience blackout spells and delusional 

symptoms. At times he hears voices telling him to do things. Many years ago he was shot in the head four 

times and some bullet fragments remain lodged in his head. 
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The prosecution presented the testimonies of a psychiatrist and a psychologist at the 1988 competency trial. 

The psychiatrist, Dr. Lanier, testified McGregor was competent to stand trial prior to his first trial in 1983. 

Dr. Lanier's testimony was drawn solely from the medical records of another doctor, Dr. Garcia (deceased), 

whose evaluation of McGregor occurred five years prior to Dr. Lanier's testimony. Dr. Garcia's 1983 medical 

opinion stated McGregor was paranoid schizophrenic, yet competent to stand trial so long as "he continue[d 

taking 400 milligrams of Mellaril a day] to retain his present degree of stability." ( Id. at 150, 156.) The 

state's second witness, psychologist Bill Gentry, examined McGregor for forty-five minutes on July 25, 1988, 

three months prior to the competency trial. Dr. Gentry testified "I felt like on the day that I interviewed him 

he was competent to stand trial." ( Id. at 179) He further testified that he had no opinion as to McGregor's 

competence to stand trial on the date of the competency proceeding. His report on McGregor stated "[t]hat 

schizophrenic symptoms appear in remission at this time and I feel that is due primarily to the effects of the 

medication." ( Id. at 187) 

The evidence presented at the competency proceeding and at McGregor's second criminal trial was that 

McGregor was legally competent so long as he remained properly medicated. ( See, e.g., id. at 150-56, 

Testimony of Dr. Lanier (finding McGregor competent to stand trial in 1983 if "he continue[d taking 400 

milligrams of Mellaril a day] to retain his present degree of stability"); id. at 187, Testimony of Dr. Gentry 

(stating that "schizophrenic symptoms appear in remission at this time and I feel that is due primarily to the 

effects of the medication"); VIII Second Trial Tr. at 197, Testimony of Dr. Goodman ("[W]hen [McGregor] 

is in a structured, supervised situation and takes his medication . . . he's probably not going to show any 

psychotic signs.").) Importantly, McGregor's continued proper medication was called into doubt multiple 

times at trial. 

On day two of trial, McGregor complained of an extreme headache, and counsel told the court McGregor's 

dosage of Thorazine had been changed. On the morning of day three, McGregor's counsel again informed the 

court that McGregor's dosage had been changed and asked to call the penitentiary to find out the proper 

prescription. In the afternoon, McGregor's counsel asked for, and was granted, an ex parte hearing on 

McGregor's "sanity." (III Second Trial Tr. at 97.) Two days later, on the morning of the fifth day of trial, the 

court noted on the record that the sheriff had told him McGregor refused to take his Thorazine. Later that 

afternoon, McGregor did take his medicine which he claimed made him drowsy. Accordingly, McGregor 

957 remained in his cell so he could sleep and requested that the jailer wake him up at 2:30 p.m. to *957 go back 

to trial. On day eight, counsel informed the judge that his client was "complaining of some sort of problems 

medically or mentally." (VIII id. at 6.) Although defendant stayed through the first part of trial, he asked to 

leave in the afternoon because he did not feel well. The following morning, the court was told that the jail 

ran out of Thorazine so that defendant received it later than usual. 

Although each incident calling into question McGregor's continued medication might be explained such that 

it is not individually troubling, considered together, all of the incidents call into doubt McGregor's receipt of 

proper medication throughout his trial. Given the expert testimony that McGregor's competency depended 

on his proper medication, along with counsel's assessment of McGregor's competency and McGregor's 

behavior discussed below, the trial judge should have experienced doubt as to petitioner's competency to 

stand trial. 

We consider the trial court's failure to notice changes in McGregor's behavior inconclusive. The test for 

competency is "whether [defendant] has sufficient present ability to consult with his lawyer with a 

reasonable degree of rational understanding — and whether he has a rational as well as factual understanding 

of the proceedings against him." Dusky, 362 U.S. at 402, 80 S.Ct. 788. In finding McGregor's behavior was not 

different as a result of the alleged change in medications, the court did not find McGregor had been rationally 

consulting with his attorney as required to demonstrate competency; rather, the court seemed to find only 

that 
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McGregor had not engaged in any inappropriate outbursts at trial. Several times, the trial judge implied he 

was unable to assess McGregor's behavior as well as counsel because "I haven't had to be seated next to him 

throughout the trial." (IX Second Trial Tr. at 125; see also v. id. at 131 ("He doesn't seem any different to me 

today than he's been any other day I've seen him. I can honestly say that. Of course, I don't sit next to him at 

Counsel table; so I can't answer for that.").) 

We also consider unconvincing the state's citation to its own statement in the record, based on hearsay from 

someone at the penitentiary, that "it would take potentially two weeks of not taking any [psychotropic] 

medication . . . for it to show up in any behavioral problems of the defendant." (III id. at 13.) The state's 

argument that there was no material change in petitioner's Thorazine dosage as evidenced by the fact that his 

counsel, in the ex parte hearing on McGregor's "sanity," focused on the jail's failure to give McGregor 

Motrin for his headaches bears weight.6 However, the explanation for the "changed dosage" does not waylay 

concerns 

958 that should have arisen when the court was informed defendant refused to take his Thorazine7 and, *958 

more importantly, was informed that the jail had insufficient supplies of Thorazine.8 

6 Our review of petitioner's medical records establishes that at trial the proper dosage of Thorazine was 50 mg in the 

morning, 50 mg in the afternoon, and 100 mg at night. We can not conclude from the medication records that 

petitioner actually received those dosages. The medication records appear to be signed by a prison official every 

time defendant was administered medicine; however, during trial they are all initialed "OW" (i.e., outwitness), 

apparently because the medicine was sent to the jail. We do not have medication records from the jail. 

7 The trial court's concern that a criminal defendant should not be able to control a trial simply by refusing to take 

his medicine is an open question. See Riggins v. Nevada, 504 U.S. 127, 136, 112 S.Ct. 1810, 118 L.Ed.2d 479 

(1992) (declining to consider the "question whether a competent criminal defendant may refuse antipsychotic 

medication if cessation of medication would render him incompetent at trial"). However, we need not answer that 

question here because we are concerned, in this case, by the sheer number of incidents calling into doubt 

defendant's continued proper medication. His refusal to take his medication is just one such incident of many, the 

rest of which were seemingly beyond his control. 

8 The state's inconsistent assertions as to the dosage of Thorazine petitioner was supposed to receive added to the 

confusion concerning whether petitioner was properly medicated and would have given a reasonable judge even 

more cause to doubt petitioner's competency to stand trial. ( Compare III Second Trial Tr. at 12 (state asserts 

dosage of Thorazine is 250 mg) with id. at 98 (state says proper dosage is 200 mg).) 

 

The above-mentioned problems with McGregor's medications are exacerbated by the change in the type of 

psychotropic medications he took. The record establishes that at the time of Dr. Garcia's competency opinion 

on October 17, 1983, before the first trial,9 McGregor was deemed competent on 400 mg of Mellaril per day. 

At the time of Dr. Gentry's competency evaluation on July 7, 1988, McGregor was also deemed competent 

on Mellaril. The record on appeal reveals that McGregor was taking 150 mg of Mellaril at the time of Dr. 

Gentry's examination but was taking 200 mg at the time of the competency trial.10 At the time of trial, 

McGregor was taking 200 mg of Thorazine (i.e., not Mellaril). Frequent switches in the dosages and types of 

psychotropic medications indicate that McGregor's condition, although controllable, must be monitored and 

actively maintained. Thus, any alleged variance in his medications should have caused the trial court doubt. 

We reject the state's argument that the type of psychotropic medication was immaterial to petitioner's 

competency to stand trial. During the competency hearing, Dr. Lanier, a psychiatrist, testified that although 

Thorazine and Mellaril are from the same family, Thorazine has different side effects; namely, it is more 

sedating. ( See, e.g., Comp. Trial Tr. at 165-66, Testimony of Dr. Lanier ("[Mellaril] is in the same family [as 

Thorazine], but it has a whole lot of different properties One, it is not as sedating as Thorazine.").) At 

trial, the court heard 
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further testimony that the two drugs are different. ( See VIII Second Trial Tr. at 248, Testimony of Dr. 

Brauchitsch ("[Mellaril is] almost the same [as Thorazine], just has somewhat less side effects.").). The 

differences between the two drugs could have explained McGregor's alleged drowsiness on the fifth day of 

trial which caused him to be absent for part of the day. While the judge's concern that McGregor could 

simply allege drowsiness from his medications and thereby control the trial is appropriate, absent additional 

expert testimony to the contrary there was sufficient evidence in the record to indicate that McGregor's 

behavior demonstrated questionable competence. His inability to be present at trial rendered him unable to 

assist his counsel and thus, in conjunction with the other allegations of error in medicating McGregor, should 

have caused the trial court doubt as to his competency to stand trial as well. 

9 Dr. Garcia's report was the basis of Dr. Lanier's testimony at the competency hearing. 

 
10 Interestingly, until July 4, 1988, three days before his competency evaluation, he had been prescribed only 50 mg 

of Mellaril a day. After the evaluation, from September 24 to October 4, his Mellaril was again reduced to 50 mg a 

day. From October 5 to November 16, i.e., several weeks before his competency hearing until several weeks after, 

his dosage was increased to 200 mg per day. Finally, on November 16 he was switched to Thorazine, 250 mg per 

day. 

 

2. Demeanor at Trial 
 

959 Accompanying the doubts raised about McGregor's proper medication throughout *959 trial, and thus about 

his ability to assist in his defense and understand the proceedings, was evidence that McGregor acted in an 

unusual and inappropriate manner for an individual facing a likely capital sentence. On the first day of trial, 

McGregor had a temper tantrum because his shirt did not have a pocket and "he thought it looked like a girl's 

shirt." (I Second Trial Tr. I at 56.) Apparently, after counsel bought him a shirt with a pocket on it and "some 

little candy to chew" he calmed down. ( Id. at 56-57.) Fearing McGregor might disrupt voir dire and thereby 

taint the entire juror pool, the court conducted voir dire of each potential juror individually. At the end of the 

first day, after the voir dire of a juror who had been a football coach, McGregor stated "Do you want a game of 

basketball before we leave, one on one?" ( id. at 227). At the end of the second day of voir dire, McGregor 

demonstrated potential disorientation. He asked "Where am I going?" and "Y'all going to take me to 

McAlester?" ( Id. at 321.) On day three, McGregor's counsel informed the court that the jail would not let 

McGregor shave because "they thought he was a risk and should not be allowed to shave." (III id. at 11.) 

Moreover, counsel told the court that McGregor "had at least one black out this morning." ( Id.) On day five, 

the morning on which McGregor refused to take his Thorazine, McGregor asked to leave the courtroom and 

did not come back in the afternoon until the state insisted the sheriff wake him up in his cell. At the beginning 

of day eight, McGregor's counsel immediately informed the court that McGregor was "complaining of some 

sort of problems medically or mentally" and that counsel thought McGregor had "been having flashbacks and 

blackouts already [that] morning." (VIII id. at 6.) That same day he asked to leave because he was not feeling 

well; he did, however, come back after lunch. 

As with medications, although any one incident may be explained ex post, the sum total of the evidence 

demonstrates a question as to McGregor's competency at trial, The state argues, that McGregor's basketball 

statement was not surprising when viewed in context in which it was made, i.e., after the voir dire of a high 

school coach. Moreover, it argues that McGregor had a known propensity for joking. We find the argument 

that the statement made sense in the context of the trial unconvincing, particularly in light of the court 

reporter's note, immediately after McGregor's statement, that "[t]hereupon, there was a brief pause in the 

proceedings." (I id. at 227.) If the statement were usual, it would not have merited a pause in the proceedings 

which the reporter felt necessary to record. The dubious evidence concerning McGregor's medication at trial, 

coupled with 
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McGregor's odd behavior, and his counsel's concerns discussed below, augments our conclusion that a 

reasonable judge should have had a doubt about Mc McGregor's ability to aid in his defense and to 

understand the nature of the proceedings. 

3. Counsel's Concerns 
 

The final piece of the picture, and perhaps the most important, is Irven Box's — McGregor's trial counsel's — 

frequent assertions on the record that McGregor was incompetent. "Although we do not . . . suggest that 

courts must accept without question a lawyer's representations concerning the competence of his client . . . an 

expressed doubt in that regard by one with the closest contact with the defendant . . . is unquestionably a 

factor which should be considered." Drope, 420 U.S. at 178 n. 13, 95 S.Ct. 896 (internal quotations and citations 

960 omitted). We have stated that although "the concerns of counsel alone are insufficient to establish *960 doubt 

of a defendant's competency," "[d]efense counsel is often in the best position to determine whether a 

defendant's competency is questionable." Bryson v. Ward, 187 F.3d 1193, 1201-02 (10th Cir. 1999), cert. denied, 

529 U.S. 1058, 120 S.Ct. 1566, 146 L.Ed.2d 469 (2000). Unlike other procedural incompetency claims this 

Court has considered, in this case not only did McGregor have a history of mental illness and act strangely at 

trial, but his lawyer was adamant throughout trial that McGregor was incompetent. Cf. Walker v. Gibson, 228 

F.3d at 1228 (rejecting petitioner's procedural competency claim, in part because trial counsel "explicitly 

denied raising to the [trial] court that [petitioner] was not competent to stand trial" and "[a]t no time did 

counsel request a competency evaluation or hearing"); Clayton, 199 F.3d at 1171 (finding no doubt as to 

petitioner's competency at the time of trial where counsel declined to express "serious" concerns about his 

client); Walker v. Att'y Gen., 167 F.3d at 1346-47 (rejecting petitioner's procedural incompetency claim, in part 

because trial counsel never raised the issue of petitioner's competency at trial). 

At the competency trial, Box testified McGregor was unable to assist in his own defense in large part because 

he was unable to focus and he did not understand the nature of the charges against him.11 Box's opinion was 

based on his considerable experience with representing criminal defendants — he stated he represented " 

[h]undreds per year" — as well as his experience as a police officer, an assistant district attorney, and a 

judge. (Comp. Trial Tr. at 101.) After explaining McGregor's flare-up about wearing a shirt with no pocket, 

Box stated, "It's something maybe my five year old son might say. Of course, my theory is he's like a five year 

old." (I Second Trial Tr. at 56.) On the third day of trial, Box informed the court that McGregor had been 

"disoriented" the previous day and was unable to assist him. (III id. at 100.) In discussing the possible 

consequences of McGregor's refusal to take his medication on the fifth day of trial, Box stated, "We do still 

have to keep in mind that, in my opinion, we're dealing with somebody who is incompetent, who has 

exhibited 

961 incompetent behavior before." (V id. at 10.) Later on that day, *961 Box again made clear that McGregor was 

not "competent to assist or stand trial." ( Id. at 131.) On day seven, Box stated "I would put in the record that 

. . 

. he has not assisted me, he has hindered me from the day this trial started until this very second. He has 

hindered me in regards to this case and talked nonsense the whole time. I still think he's crazy." (VII id. at 

207.)12 Finally, on the last day of trial, Box requested that the jury be removed from the courtroom when he 

officially rested the case. He informed the court of McGregor's repeated threats to become disruptive once 

the verdict was read. 

11 Box testified as follows at the competency trial: 
 

 

A. He could not relate to me, at least more than a minute or two, any consistent thought pattern. He would 

go into a thought about the case and I started immediately asking some background and then asked him 

about the case and he would start in on some things and then he would be like he became a different person 

and would change over into a complete, maybe a year or two, different in time-thought patterns and change 

over into different thoughts or conversation with me. That persisted to the point of, at times I thought 
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that he was even getting out of control. In fact, actually I became fearful a couple of times in that — when I 

was locked in the room with him. 

 
Q. Did he ever give unresponsive answers to questions that you propounded to him? 

A. Several occasions I would ask a question and he would answer something that would have no particular 

meaning nor understanding to me at all of what the question was. It did not even relate to the question. 

 
 

He showed no concern nor interest in [the murder charge and the possible range of punishment for that charge]. 

Q. Out of the total time period that you visited with Mr. McGregor on that first occasion, how much of your conversation was 

worthwhile to you in the preparation of this defense? 

 
A. None of it was worthwhile to help me realistically prepare the defense of the crime itself. All of it was worthwhile in me being 

able to see what type of a person he was and what I thought he was. 

 
(Comp.Trial Tr. at 104-07.) 

 
12 The conversation prior to Box's statement concerned whether or not the court reporter had failed to write down 

loud statements McGregor made that Box feared the jury could hear. Box made a record of the fact that he 

thought the defendant had been "continually . . . loud and verbal and has made comments we think that could 

even be heard by jurors in this particular case." (VII Second Trial Tr. at 205-06.) In response, the court stated 

that it was obvious McGregor was talking to Box but that he and the jury could not hear the contents of their 

conversations. Counsel for the state similarly stated they could not hear the conversations and, inexplicably, also 

stated their opinion that McGregor had actually been assisting his lawyer throughout trial. 

It's not just my feeling, he has adamantly told me that every single day of this trial for nine days. He 

has told me that visiting with him at the penitentiary, that if the jury does that, what he is going to do. 

He has actually, himself, written out, verbatim what he is going to say to the jury when that verdict is 

read. He has told me that. I have no reason to doubt what he is going to do. That statement to me will 

absolutely kill him, literally and figuratively, kill him when he does. 

(IX id. at 126-27.) Finally, Box stated that "I have not ever dealt, in my career, with someone like this 

person." ( Id. at 124.) Although the court noted defendant had not been disruptive during trial, the court had 

defendant put in the law library with the door open so he could hear the verdict read but could not make a 

scene in front of the jury. 

 

 

The state tries to undermine the significance of Box's assessment of McGregor's competency. In its brief, the 

state argues that McGregor's competency was demonstrated by his testimony, on his own behalf, at a 

suppression hearing. Even were we to credit the state's interpretation of that event, the due process 

requirement of competency continues throughout trial; one instant of demonstrable competency on 

McGregor's part does not overshadow the numerous occasions, occurring before and after McGregor's 

testimony, in which his competency was called into doubt. The state also argues that Box's testimony at the 

competency trial was "effectively rebutted by the State's witnesses during that hearing and Petitioner was 

found competent." (Appellee's Supp. Br. at 19.) The "found competent" aspect of the argument is circuitous in 

that it would have us credit the outcome of an unconstitutional competency trial and, moreover, Box's 

statements about McGregor's competency to stand trial are examined in the context of the further evidence 

of incompetency that arose during trial. The state writes off petitioner's threats to disrupt trial because "the 

record is devoid of even one incident where petitioner was disruptive or engaged in outrageous conduct." ( 

Id. at 19.) But McGregor's continued threats of disruption, although never carried to fruition, must be read as 

evidence of his inability to assist in his defense. Moreover, the threat to interrupt at the reading of the phase-

one verdict demonstrates a 

962 failure to understand the nature of the jury's role in determining his fate at phase two of the *962 trial. 
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Finally, we reiterate that the court's failure to notice anything odd about petitioner's behavior is not 

determinative. The court admitted Box was in a better position to assess petitioner because he was sitting 

next to him at trial. 

Moreover, Dr. Brauchitsch's testimony established that it would not be apparent from limited interactions 

with McGregor that he was incompetent. Dr. Brauchitsch's testimony supports the proposition that someone 

who had much opportunity to interact with McGregor, such as his counsel, might be better able to assess his 

condition than someone who merely observed him from the bench. 

[Box]: Doctor, can someone who has and who is schizophrenic, can they function in society and 

walk around and say, not be readily observed as say, a nut, a crazy or something of that nature? 

[Dr. Brauchitsch]: . . . Many of them can, superficially so, certainly a few would encounter somebody 

in the street and, you know, he doesn't carry a sign, "I'm a schizophrenic" and unless you ask him very 

specifically questions like, do you hear imaginary voices or do you think people can read your mind or 

something like this, which you probably wouldn't do, you know, if you just meet him in the street or 

just talk to him, you might never find out, you know, what is wrong just by seeing him and talking to 

him briefly. Unless you know what kind of questions to ask, you wouldn't get the answers that would 

allow you to realize how sick the patient really is. 

(VII Second Trial Tr. at 256.) The state's reliance on the court's failure to notice changes in McGregor's 

behavior is therefore misplaced. Review of the record shows that although the court had an opportunity to 

see McGregor, the court very rarely interacted with McGregor verbally. Absent such verbal interaction, we 

do not find the court's statements that McGregor was not acting any differently from one day to the next 

probative of McGregor's ability to aid his counsel in his own defense. 

IV. Remedy 

Our conclusion that McGregor's procedural due process rights were violated does not end the analysis. We 

next consider whether a retrospective competency hearing can be held. Our analysis is guided by Supreme 

Court precedent, Circuit precedent, and the considered decisions of the other Circuit Courts of Appeal. See, 

e.g., Drope, 420 U.S. at 183, 95 S.Ct. 896; Pate, 383 U.S. at 386-87, 86 S.Ct. 836; Dusky, 362 U.S. at 403, 80 S.Ct. 

788; Clayton, 199 F.3d at 1168-70; Reynolds v. Norris, 86 F.3d 796, 802-03 (8th Cir. 1996). 
 
 

Retrospective competency hearings are generally "disfavored" but are "permissible whenever a court can 

conduct a meaningful hearing to evaluate retrospectively the competency of the defendant." Clayton, 199 

F.3d at 1169 (internal quotation omitted); see also Pate, 383 U.S. at 387, 86 S.Ct. 836 (emphasizing "the 

difficulty of retrospectively determining an accused's competence to stand trial"). In the context of deciding 

whether a state court's retrospective determination of a petitioner's competency violated that petitioner's 

due process rights, we announced factors to be considered in assessing whether a meaningful retrospective 

determination can be made: 

(1) [T]he passage of time, (2) the availability of contemporaneous medical evidence, including 

medical records and prior competency determinations, (3) any statements by the defendant in the trial 

record, and (4) the availability of individuals and trial witnesses, both experts and non-experts, who 

were in a 

963 position to interact with defendant before *963  and during trial, including the trial judge, counsel for 

both the government and defendant, and jail officials. 
 

Clayton, 199 F.3d at 1169. 
 

The facts pertinent to our assessment of whether a meaningful retrospective competency determination can 

be made in McGregor's case are discussed throughout this opinion; thus, we revisit them only briefly now. 

We are influenced greatly by the lack of contemporaneous medical evidence in the record regarding 
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McGregor's 

competency at the time of trial. See, e.g., Dusky, 362 U.S. at 403, 80 S.Ct. 788 (concluding no retrospective 

competency determination could be held "[i]n view of the doubts and ambiguities regarding the legal 

significance of the psychiatric testimony"); cf. Reynolds v. Norris, 86 F.3d at 803 (holding petitioner's 

procedural due process rights were violated by the trial court's failure to conduct an additional 

competency 

hearing but concluding a sufficient basis existed for the retrospective determination of petitioner's 

competency because of the "unusual amount of contemporaneous evidence specifically relating to 

[petitioner's] competency at the time of trial"). As discussed above, only one psychiatrist testified for the state 

at McGregor's competency hearing. That doctor's testimony was not based on his own experiences with 

McGregor; rather, it was based solely on then five-year-old notes — now seventeen-year-old notes — of 

another doctor taken before McGregor's first trial. The psychologist who appeared at McGregor's 

competency proceeding also presented severely limited testimony. He refused to opine as to McGregor's 

competency on the day of the proceeding and limited his assessment to McGregor's competency during a 

forty-five minute interview that occurred three months prior to the competency proceeding, which itself 

occurred about seven months before McGregor's second trial. This disturbing lack of contemporaneous 

medical evidence regarding McGregor's competency at the competency proceeding must be viewed in light 

of the serious questions raised at trial regarding McGregor's proper medication and the corresponding lack 

of record evidence available to help answer those questions. Finally, although we emphasize that time is not 

an insurmountable barrier to a retrospective competency determination, the difficulties arising from the lack 

of contemporaneous medical evidence are amplified by the further difficulties that necessarily arise from the 

significant passage of time. A retrospective competency determination would have to place great reliance on 

the testimony of currently available lay witnesses concerning their recollections of any observations of 

McGregor more than eleven years ago. 

Based on our assessment of the factors set forth in Clayton and the totality of the record before us, we 

conclude that a meaningful retrospective competency determination can not be made in this case. As such, 

McGregor's due process rights can not adequately be protected by remanding to the state court for such a 

determination. We make this determination in the first instance, as did the Supreme Court in Drope, 420 U.S. 

at 183, 95 S.Ct. 896, Pate, 383 U.S. at 387, 86 S.Ct. 836, and Dusky, 362 U.S. at 403, 80 S.Ct. 788. Although we 

considered 

 

remanding to the federal district court to hold a hearing on the issue of whether a meaningful retrospective 

competency determination can be made, we reject that approach because of the particular balance of 

circumstances in this case. 

V. Conclusion 

Accordingly, we GRANT McGregor's request for habeas corpus relief, we REVERSE the judgment of the 

964 district court, and we REMAND with directions to vacate McGregor's sentence and judgment of *964 

conviction. The State of Oklahoma is free to try McGregor again, but only if he is determined competent under 

a constitutional burden of proof. 
 

BRORBY, Circuit Judge, dissenting. 

I respectfully dissent. 

The legal analysis of Mr. McGregor's procedural competency claim as set forth in the majority en banc 

opinion is essentially the same as that applied by the majority and dissenting panel members in McGregor v. 

Gibson, 219 F.3d 1245 (10th Cir. 2000). At each stage we asked whether the evidence and circumstances 

known to the trial court should have raised a bona fide doubt in the mind of a reasonable jurist about Mr. 

McGregor's ability either to consult with his attorneys with a reasonable degree of rational understanding or 
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to possess a rational 

and factual understanding of the judicial proceedings. See majority en banc op. at 954-55; McGregor, 219 F.3d 

at 1250-52; id. at 1257-58 (Murphy, J. dissenting). To answer this question we looked at relevant factors 

such as Mr. McGregor's demeanor at trial, evidence of irrational behavior, prior medical opinions regarding 

competency, evidence of mental illness, defense counsel's representations and the trial judge's 

observations. Majority op. at 954; McGregor, 219 F.3d at 1251-52; id. at 1257-58 (Murphy, J. dissenting). 

The issue here, then, is not what law to apply. Rather, it is how established law applies to the facts of 

record in this case. 

Two of the three panel members, exercising their best judgment, determined Mr. McGregor failed to show a 

bona fide doubt existed concerning his competency at the time of his second trial. McGregor, 219 F.3d at 1252. 

Now, after exercising their best judgment, six members — a majority — of the en banc court have determined 

a reasonable jurist would have harbored such a doubt. Majority op. at 962. This numbers game reveals an 

unfortunate, inherent shortcoming in our capital case habeas corpus jurisprudence. Some death row inmates 

whose cases present "close calls" garner enough appellate votes to secure federal habeas relief. Some do not. 

After carefully reviewing the record, I continue to believe Mr. McGregor has failed to carry his burden of 

establishing a bona fide doubt in the mind of a reasonable jurist that he was competent to stand trial. The 

totality of the circumstances and evidence strongly suggest to this reasonable jurist Mr. McGregor deftly 

toyed with defense counsel and the trial court. Under these circumstances, I believe the observations and 

reasoned judgment of the trial judge carry significant weight. I would affirm the district court's order 

denying habeas 

relief on all grounds. 
 

TACHA, Chief Judge, and BALDOCK, Senior Circuit Judge, joining in the dissent. 
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Before TJOFLAT, Chief Judge, EDMONDSON, Circuit Judge, and CLARK, Senior Circuit Judge. 
 

PER CURIAM: 
 

This habeas corpus proceeding is back before us following a limited remand to the district court to determine 

whether the petitioner, Davidson Joel James, was competent to stand trial. The district court concluded that 

James was competent, and we affirm. Because the Florida Supreme Court has determined that James is 

entitled to a new sentencing proceeding, we need not address the capital sentencing claims on which we had 

reserved judgment. 

I. 

An account of the facts and procedural history of this case can be found in our prior opinion, James v. 

Singletary, 957 F.2d 1562 (11th Cir. 1992) ( James I). James was convicted of first degree murder, attempted 

first degree murder, and armed robbery. He was sentenced to death for the murder, and to consecutive life 

sentences for the other crimes. After direct and collateral proceedings in the Florida courts, James filed a 

federal habeas corpus petition. He raised twelve claims for relief, five of which reached this court on appeal. 

Two of these were challenges to James' convictions: (1) that the prosecution had withheld evidence in 

violation of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), and (2) that James had been 

188 incompetent to stand trial. The remaining three claims attacked *188 James' sentences. See James I, 957 F.2d at 

1567. 

We rejected James' Brady claim, concluding that "[p]etitioner is not entitled to an evidentiary hearing on 

this claim because he failed to preserve it for appeal." James I, 957 F.2d at 1567-68. We did not reach James' 

sentencing claims, but retained jurisdiction over them for subsequent consideration. We examined James' 

incompetency claims, and found that he was entitled to an evidentiary hearing to determine whether he was, 

in fact, incompetent at the time of his state court trial. Id. at 1569. Accordingly, we remanded the case to the 

district court for such a hearing. 

 

That hearing has been held, and the district court's findings and conclusion are before us. We now complete 

our review of James' substantive incompetency claim and address the remaining sentencing claims. 

II. 

The district court conducted the evidentiary hearing on October 27-28, 1992. James called his trial counsel, 

Brian Donerly, and two clinical psychologists, Dr. Patricia Flemming and Dr. Jethrow Toomer. He 
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submitted the report of a third psychologist, Dr. Harry Krop. The respondent called the state court 

prosecutor, as well as Dr. Gerald Mussenden, the clinical psychologist employed by James' attorney at the 

time of the trial. 

The district court undertook the two-part analysis suggested by Bundy v. Dugger, 850 F.2d 1402, 1408 (11th 

Cir. 1988): (1) determination of whether the defendant suffered from a "clinically recognized disorder," and, 

(2) if so, whether the disorder caused the defendant to be incompetent. We had set out the standard which the 

court would use to determine whether James was competent: 

A defendant is considered competent to stand trial if "he has sufficient present ability to consult with 

his lawyer with a reasonable degree of rational understanding — and [if] he has a rational as well as 

factual understanding of the proceedings against him." Dusky v. United States, 362 U.S. 402, 402, 80 

S.Ct. 

788, 789, 4 L.Ed.2d 824 (1960). 
 

James I, 957 F.2d at 1574. 
 

Although James' experts testified that he suffered from "organic brain syndrome," and that his capacity to 

engage in abstract thought was thereby diminished, the district court found James to have been competent at 

the time of his trial. Dr. Mussenden testified that in his professional opinion James was competent at the time 

of the trial. Mr. Donerly testified that he had had no reason to believe that James was incompetent. The court 

found that James participated in developing his trial strategy, insisting on an alibi defense against Donerly's 

advice, "under the circumstances of the case, necessarily a rational choice." The district court further found 

that in light of "all of the historical facts and circumstances disclosed by the record . . . the Defendant had `a 

reasonable degree of rational understanding' both in terms of consulting with his lawyer and otherwise 

participating in the proceedings." 

This finding is not clearly erroneous. We therefore affirm the district court's conclusion that James 

was competent to stand trial. 

III. 

Subsequent to our opinion in James I, the Florida Supreme Court revisited the question of James' capital 

sentencing proceedings. James v. State, 615 So.2d 668 (Fla. 1993). In that opinion, the court considered the 

effect of the United States Supreme Court's opinion in Espinoza v. Florida, U.S. , 112 S.Ct. 2926, 120 

L.Ed.2d 854 (1992), on James' sentencing claims. The court concluded that James' prior sentencing was not 

constitutional, and directed the state trial court "to empanel a new jury, to hold a new sentencing 

proceeding, and to resentence James." That decision renders our reservation of the sentencing issues in 

James' federal habeas appeal moot. 

IV. 

We previously determined that James' Brady claim was not preserved on appeal. We now find that the district 

189 court committed *189 no error in concluding that James was competent to stand trial. James' sentencing 

claims have been rendered moot by the actions of the Florida Supreme Court. Accordingly, we affirm the 

district 

 

court's denial of habeas relief respecting James' convictions. On receipt of our mandate, the district court shall 

dismiss the petition with 

prejudice. IT IS SO ORDERED. 
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No. 88-6801 

U.S. 

 

Powell v. Texas 
 

492 U.S. 680 (1989) 

Decided Jul 3, 1989 
 

 
ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF CRIMINAL APPEALS OF 

TEXAS No. 88-6801. 

Decided July 3, 1989 
 

Under Texas law an individual may not be sentenced to death unless the State proves that there is a 

probability that he would commit future acts of violence that would constitute a continuing threat to society. 

Following petitioner Powell's arrest for capital murder, a state trial court ordered that a psychiatric 

examination be 

conducted to determine his competency to stand trial and sanity at the time of the offenses. Neither he nor his 

counsel was notified that he would be examined on the issue of future dangerousness, and he was not 

informed of his right to remain silent. He was convicted. At his sentencing hearing, the doctors who had 

examined him testified on the issue of future dangerousness, and he was sentenced to death. The Court of 

Appeals declined to vacate the sentence, holding that, by introducing psychiatric testimony in support of an 

insanity defense, Powell had waived his Fifth and Sixth Amendment right to object to the State's use of the 

testimony, inter alia, to satisfy its burden of proving future dangerousness. 

Held: The evidence of future dangerousness was taken in deprivation of Powell's Sixth Amendment right to 

the assistance of counsel. Under Estelle v. Smith, 451 U.S. 454, and Satterwhite v. Texas, 486 U.S. 249, once a 

defendant is formally charged, the right to counsel precludes a psychiatric examination concerning future 

dangerousness without notice to counsel. The lower court's holding that Powell waived his Fifth Amendment 

privilege against self-incrimination provides no basis for concluding that he waived this separate Sixth 

Amendment right, and the court erred in conflating the two Amendments' 

analyses. Certiorari granted; 767 S.W.2d 75, reversed. 

PER CURIAM. 
 

This case — and, indeed, this precise question — is now before the Court for the second time. Last Term, 

petitioner sought review of the decision of the Texas Court of Criminal Appeals affirming his sentence of 

death, asserting that evidence was received during the penalty phase of his trial in contravention of his Fifth 

681 and Sixth Amendment rights. After issuing our decision in Satterwhite v. Texas, *681 486 U.S. 249 (1988), we 

granted the petition for a writ of certiorari, vacated the Texas court's judgment, and remanded for further 

consideration in light of Satterwhite. 487 U.S. 1230 (1988). On remand, the Texas court reinstated its prior 

decision. Because that decision is inconsistent with our decisions in Satterwhite and Estelle v. Smith, 451 U.S. 

454 (1981), we now grant the motion for leave to proceed in forma pauperis and the petition for a writ of 

certiorari and reverse the judgment of the Court of Criminal Appeals. 
 
 

In Estelle v. Smith we held that a capital defendant's Fifth Amendment right against compelled self- 

incrimination precludes the state from subjecting him to a psychiatric examination concerning future 

dangerousness without first informing the defendant that he has a right to remain silent and that anything he 

says can be used against him at a sentencing proceeding. Id., at 461-469. We also held — and in this respect 

the Court's judgment was unanimous — that, once a capital defendant is formally charged, the Sixth 
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Amendment right to counsel precludes such an examination without first notifying counsel that "the 

psychiatric examination [will] encompass the issue of their client's future dangerousness." Id., at 471. See also 

id., at 474 (Stewart, J., concurring in judgment); ibid. (REHNQUIST, J., concurring in judgment). Last 

Term's decision in Satterwhite reaffirmed this Sixth Amendment protection, emphasizing that "for a defendant 

charged with a capital crime, the decision whether to submit to a psychiatric examination designed to 

determine his future dangerousness is 

`literally a life or death matter' which the defendant should not be required to face without `the guiding hand 

of counsel.'" 486 U.S., at 254 (citations omitted). 

In this case there is no dispute that on the day of petitioner's arrest the trial court, at the State's request, 

ordered that a psychiatric examination be conducted by Dr. Richard Coons and a psychologist of Dr. Coons' 

choice to determine petitioner's competency to stand trial and sanity at the time of the offense. Dr. Coons 

examined 

682 petitioner on four occasions, *682 and Dr. George Parker, a clinical psychologist, tested petitioner on two 

additional occasions. It is also undisputed that neither petitioner nor his attorney was notified that he would 

be examined on the issue of future dangerousness and that petitioner was not informed of his right to remain 

silent. Finally, it is uncontested that, over petitioner's objection, Drs. Coons and Parker testified at 

petitioner's sentencing hearing that based on these examinations they were of the view that petitioner 

"would commit future acts of violence that would constitute a continuing threat to society." 742 S.W.2d 

353, 356 (Tex.Crim.App. 1987) (en banc). The jury was persuaded of this fact, and petitioner was sentenced 

to death.1 

1 Under Texas law, a capital defendant may not be sentenced to death unless the State proves beyond a reasonable 

doubt that "there is a probability that the defendant [will] commit criminal acts of violence that [will] constitute a 

continuing threat to society." Tex. Code Crim. Proc. Ann., Art. 37.071(b)(2) (Vernon Supp. 1989). 

Despite the close similarity between the facts of this case and those at issue in Smith, the Texas Court of 

Criminal Appeals in its original decision declined to vacate petitioner's sentence. 742 S.W.2d, at 360. That 

decision was premised on alternative holdings: petitioner's Fifth and Sixth Amendment rights were not 

violated, id., at 357-359, and, even if they were, any error was harmless, id., at 359-360. After we granted the 

initial petition for a writ of certiorari, vacated the Court of Criminal Appeals' judgment, and remanded for 

further consideration in light of Satterwhite, the court reinstated its earlier decision holding that petitioner's 

Fifth and Sixth Amendment rights were not violated. 767 S.W.2d 759 (1989) (en banc). The court simply 

withdrew that portion of its original opinion that relied on harmless-error analysis, observing that the 

analysis it applied was "denounced" in Satterwhite and was, in any event, "superfluous to the disposition and 

constituted nothing more than obiter dictum." 767 S.W.2d, at 762. But, it made clear that its "initial 

determination of no 

683 Smith error, as well as the remaining *683 holdings of [the] original opinion, . . . remain[ed] undisturbed." Ibid. 

In dissent, Judge Clinton wrote that to consider "that Satterwhite `solely concerned harmless error,' . . . is to 

disregard much in Part II of that opinion finding a violation of the Sixth Amendment right to assistance of 

counsel." Id., at 763. He also observed that "it is most unlikely that the Supreme Court would remand this 

cause for us to reconsider a superfluous harmless error analysis, albeit it was utterly flawed[,] [u]nless the 

Supreme Court believed `there was error in admitting the testimony of Drs. Coon[s] and Parker.'" Id., at 764 

(citation omitted). 
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notwithstanding the defendant's assertion that the psychiatric 

 
 

 
 

The Court of Criminal Appeals' holding that petitioner's Fifth and Sixth Amendment rights were not 

violated was based on its conclusion that petitioner waived those rights by introducing psychiatric 

testimony in support of a defense of insanity. 742 S.W.2d, at 357-358. The court held that petitioner not only 

waived the right to object to the State's use of the Coons and Parker testimony to rebut his defense, but that 

he also waived the right to object to the State's use of this testimony to satisfy its burden at sentencing of 

proving the separate issue of future dangerousness. Id., at 358-359. Because the Court of Criminal Appeals 

conflated the Fifth and Sixth Amendment analyses, and provided no support for its conclusion that 

petitioner waived his Sixth 

Amendment right, its judgment must be reversed.2 

 
2 We therefore have no occasion to address whether a waiver of the right to object to the use of psychiatric testimony at 

the guilt phase of a capital trial extends to the sentencing phase as well. 

 

The principal support found in the Court of Criminal Appeals' decision for the proposition that petitioner 

waived the right to object to the State's use of the Coons and Parker testimony is the Fifth Circuit's opinion 

in Battie v. Estelle, 655 F.2d 692 (1981). In that case, the Court of Appeals suggested that if a defendant 

introduces psychiatric testimony to establish a mental-status defense, the government may be justified in also 

684 using such testimony to rebut the defense *684 

examination was conducted in violation of his right against self-incrimination. Id., at 700-702. In such 

circumstances, the defendant's use of psychiatric testimony might constitute a waiver of the Fifth Amendmen 

privilege, just as the privilege would be waived if the defendant himself took the stand. Id., at 701-702, and n. 

22. The Court of Appeals explained that "any burden imposed on the defense by this result is justified by the 

State's overwhelming difficulty in responding to the defense psychiatric testimony without its own 

psychiatric examination of the accused and by the need to prevent fraudulent mental defenses." Id., at 702 

(footnote omitted). 
 

Language contained in Smith and in our later decision in Buchanan v. Kentucky, 483 U.S. 402 (1987), provides 

some support for the Fifth Circuit's discussion of waiver. In Smith we observed that "[w]hen a defendant 
asserts 

the insanity defense and introduces supporting psychiatric testimony, his silence may deprive the State of 
the 

 

 
to only effective means it has of controverting his proof on an issue that he has interjected into the case." 

451 

 

U.S., at 465. And in Buchanan the Court held that if a defendant requests a psychiatric examination in order 

prove a mental-status defense, he waives the right to raise a Fifth Amendment challenge to the 
prosecution's 

use of evidence obtained through that examination to rebut the defense. 483 U.S., at 422-
423. 

 

Significantly, the Court of Appeals made clear in Battie that it was dealing exclusively with the Fifth 

Amendment privilege and was not passing upon the defendant's separate Sixth Amendment challenge. 655 

F.2d, at 694, n. 2. Likewise, the waiver discussions contained in Smith and Buchanan deal solely with the Fifth 

Amendment right against self-incrimination. Indeed, both decisions separately discuss the Fifth and Sixth 

Amendment issues so as not to confuse the distinct analyses that apply. No mention of waiver is contained in 

685 the portion of either opinion discussing the Sixth *685 Amendment right. This is for good reason. While it 

may be unfair to the state to permit a defendant to use psychiatric testimony without allowing the state a 

means to rebut that testimony, it certainly is not unfair to require the state to provide counsel with notice 

before examining the defendant concerning future dangerousness. Thus, if a defendant were to surprise the 

prosecution on the eve of trial by raising an insanity defense to be supported by psychiatric testimony, the 

court might be justified in ordering a continuance and directing that the defendant submit to examination by a 
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state- appointed psychiatrist. There would be no justification, however, for also directing that defense counsel 

receive no notice of this examination. 

 

The distinction between the appropriate Fifth and Sixth Amendment analyses was recognized in the 

Buchanan decision. In that case, the Court held that the defendant waived his Fifth Amendment privilege by 

raising a mental-status defense. 483 U.S., at 421-424. This conclusion, however, did not suffice to resolve the 

defendant's separate Sixth Amendment claim. Thus, in a separate section of the opinion the Court went on to 

address the Sixth Amendment issue, concluding that on the facts of that case counsel knew what the scope of 

the examination would be before it took place. Id., at 424-425. Indeed, defense counsel himself requested the 

psychiatric examination at issue in Buchanan. Id., at 424. In contrast, in this case counsel did not know that 

the 

686 Coons and Parker examinations would involve the issue of future dangerousness.3 *686 

 
3 Unlike in Buchanan, our decision in Smith did not place petitioner's attorney on notice concerning the scope or 

intended use of the psychiatric examinations. Most significantly, although the Texas Court of Criminal Appeals only 

recently rendered a decision on his direct appeal, petitioner was tried and convicted before Smith was decided. 

Moreover, even if counsel had anticipated the Smith decision, he would only have been on notice that by raising a 

mental-status defense he might open the door to "use of psychological evidence by the prosecution in rebuttal." 

Buchanan, 483 U.S., at 425 (footnote omitted). Nothing in Smith, or any other decision Page 686 of this Court, 

suggests that a defendant opens the door to the admission of psychiatric evidence on future dangerousness by raising 

an insanity defense at the guilt stage of trial. 

 

In deciding that petitioner waived his right to object to the Coons and Parker testimony, the Court of 

Criminal Appeals in its initial opinion concentrated almost exclusively on petitioner's Fifth Amendment claim 

to the exclusion of his separate contention that counsel should have been informed that he was to be examined 

on the issue of future dangerousness. Moreover, even after we remanded for further consideration in light of 

Satterwhite, a case that was premised exclusively on the Sixth Amendment, the court failed to give any further 

attention to the Sixth Amendment claim. Because the evidence of future dangerousness was taken in 

deprivation of petitioner's right to the assistance of counsel, and because there is not basis for concluding that 

petitioner waived his Sixth Amendment right, we now hold that Smith and Satterwhite control and, 

accordingly, reverse the judgment of the Court of Criminal Appeals. 

It is so ordered. 
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427 *427 

 

JON O. NEWMAN, Circuit Judge: 
 

James Chitty appeals from a judgment of conviction entered in the District Court for the Southern District 

of New York (John F. Keenan, Judge) following a ten-day jury trial. Chitty was convicted on eleven counts 

of a twelve-count indictment charging participation in a scheme involving the interstate transportation and 

sale of approximately $475,000 in stolen securities. 18 U.S.C. §§ 2, 371, 1343, 2314 (1982). Of the numerous 

issues raised on appeal, only the challenge to the sentence has merit. We therefore affirm the conviction, but 

vacate the sentence imposed and remand for resentencing. 

Since the sufficiency of the evidence is not disputed, the facts need not be detailed. It suffices to note that 

Chitty and three accomplices, Frederick Moir, Benjamin Thelin, and Joseph Brovich, were all involved in a 

scheme to profit from the use of $475,000 in bearer bonds that had been stolen. The group used the bonds for 

various purposes. On one occasion the bonds were pledged to a New Jersey bank as collateral for an $80,000 

loan, the proceeds of which were shared with Chitty. On another occasion the bonds were taken to New 

Rochelle, New York, where they were to be sold for $190,000 to a person purporting to represent an 

interested purchaser; the proceeds of the sale were to be used to pay off the New Jersey loan. The "agent" of 

the purchaser was an F.B.I. undercover agent. The evidence disclosed that Chitty and his accomplices 

prepared forged documents in their efforts to make use of the stolen bonds and moved the bonds across state 

lines and made interstate telephone calls in furtherance of the scheme. Moir, Thelin, and Brovich pled guilty 

to various charges in connection with the scheme. Chitty alone stood trial. Upon conviction on 11 counts, he 

was sentenced to a total of 21 years. 
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I. 

The challenges to the conviction do not require extended discussion. The first is a claim that two counts of 

the indictment charging interstate transportation of stolen securities in violation of 18 U.S.C. § 2314 are 

multiplicious. Chitty does not dispute the fact that the bonds were transported from New York to New Jersey 

on April 5, 1983, as alleged in Count 2, and from New Jersey to New York on June 17, 1983, as alleged in 

Count 

428 3. Rather, he contends *428 that because the same bonds were transported in both trips, there was but one 

"transportation" for purposes of section 2314. See United States v. Johnpoll, 739 F.2d 702, 714-15 (2d Cir.) 

(transportation of securities and, eight days later, of proceeds of same securities was one "transportation"), 

cert. denied, U.S. , 105 S.Ct. 571, 83 L.Ed.2d 511 (1984). 

We are not persuaded. "[E]ach interstate or foreign transportation of stolen securities constitutes a separate 

violation of § 2314, even if the various acts of transportation are part of a single scheme." Id. at 714. And 

where, as here, each crossing of a state line had its own illegal purpose, had its own intended victim, was 

made to carry out a separate transaction, and was separated by time and intervening events, each crossing of 

state lines constituted a "transportation" within the meaning of 18 U.S.C. § 2314, even though the same 

securities were involved in the two transportations. See United States v. Dilts, 501 F.2d 531, 534-35 (7th Cir. 

1974) (per curiam); United States v. Brodbeck, 430 F.Supp. 1056, 1060 (E.D. Wis. 1977); cf. United States v. 

Wilson, 431 F.2d 1118 (8th Cir. 1970) (Mann Act), cert. denied, 400 U.S. 1022, 91 S.Ct. 585, 27 L.Ed.2d 633 

(1971); Nelms 

v. United States, 291 F.2d 390, 394 (4th Cir. 1961) (same). The transportation to New Jersey was accomplished 

to procure a bank loan; the transportation to New York was intended to victimize a purchaser. The second 

transportation was not a "continuation" of the first, cf. United States v. Johnpoll, supra, 739 F.2d at 715, but a 

separate offense. 

Appellant next contends that the prosecutor failed to disclose evidence needed to challenge the testimony of 

Phillip Smith, one of three principal witnesses against Chitty. Because he was the only one of the three who 

was not also a co-defendant, Chitty claims that Smith's testimony was especially important in proving 

Chitty's involvement in the illegal scheme. Defense counsel was able to impeach Smith's testimony by 

contrasting his testimony at trial with his initial statement to the authorities, which indicated that Chitty was 

not significantly involved. Not disclosed to defense counsel, however, was the fact that Smith had been 

notified that he was the target of an investigation by the United States Attorney's office. Prior to trial defense 

counsel had made a broad request of the prosecutor for exculpatory material, pursuant to Brady v. Maryland, 

373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). After trial the prosecutor trying the case first learned that 

others in his office were investigating Smith. Two days later the prosecutor notified defense counsel of the 

fact of Smith's target status. 

Brady v. Maryland, supra, imposes an affirmative duty on the prosecutor to produce requested evidence that is 

favorable to the accused. The Brady rule applies equally to impeachment and exculpatory evidence. 

The taint ... is not erased because [the withheld information] affects only his credibility as a 

witness. "The jury's estimate of the truthfulness and reliability of a given witness may well be 

determinative of guilt or innocence... " 

United States v. Seijo, 514 F.2d 1357, 1364 (2d Cir. 1975) (quoting Napue v. Illinois, 360 U.S. 264, 269, 79 S.Ct. 

1173, 1177, 3 L.Ed.2d 1217 (1959)). The information that Smith had been told that he was under 

investigation was disclosable pursuant to Brady, see Giglio v. United States, 405 U.S. 150, 154-55, 92 S.Ct. 763, 

766, 31 L.Ed.2d 104 (1972); it provided a motive to testify favorably to the Government, and the fact was 

known to the prosecutor's office, id. at 154, 92 S.Ct. at 766; cf. United States v. Sperling, 506 F.2d 1323, 1332- 

33 (2d Cir. 1974) (Jencks Act), cert. denied, 420 U.S. 962, 95 S.Ct. 1351, 43 L.Ed.2d 439 (1975). 
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Since Chitty had made only a "general request" for impeaching material,1 non-disclosure of Smith's target 

429 status *429 does not warrant a new trial unless "the undisclosed evidence, viewed in the context of the entire 

record, creates a reasonable doubt that otherwise would not exist." Ostrer v. United States, 577 F.2d 782, 786 

(2d Cir. 1978), cert. denied, 439 U.S. 1115, 99 S.Ct. 1018, 59 L.Ed.2d 73 (1979); see United States v. Agurs, 

427 U.S. 97, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976). No such doubt is created regarding Chitty's guilt because 

Smith's testimony was not essential to the outcome. The critical evidence against Chitty was the testimony of 

his accomplices, numerous documents, and his fingerprint on one of the forged documents. Though Smith's 

testimony implicated Chitty, it was equivocal since he could testify only that certain steps in aid of the scheme 

were taken either by Chitty or by one of the accomplices. The nondisclosure of impeachment material 

regarding a principal witness has typically resulted in a new trial where the witness supplied the critical 

evidence against the defendant. See Giglio v. United States, supra, 405 U.S. at 151, 92 S.Ct. at 764; United States 

v. Seijo, supra, 514 F.2d at 1360; United States v. Badalamente, 507 F.2d 12, 16 (2d Cir. 1974), cert. denied, 421 

U.S. 911, 95 S.Ct. 1565, 43 L.Ed.2d 776 (1975); United States v. Sperling, supra, 506 F.2d at 1331. The 

prosecutor's failure fully to comply with the requirements of Brady does not require a new trial in this case. 

1 Defendant also made a demand for "[i]dentification of all judicial proceedings involving any person who is a 

potential government witness," but this request did not call for disclosure of the "target" status of Smith, who was 

not a person involved with judicial proceedings. 

 

Chitty next contends that the failure of the prosecutor and the District Court to grant use immunity to a 

defense witness denied Chitty's constitutional right to compulsory process. After being told by the prosecutor 

that she had made false statements to the FBI and that she was a target for prosecution, the witness invoked 

her Fifth Amendment privilege to remain silent. The District Court refused to direct the prosecutor to grant 

use immunity or to strike the prosecution testimony that the witness would have rebutted. 

There is a substantial element of unfairness in the refusal to grant this witness use immunity. The 

prosecution granted three of its own witnesses use immunity and entered into generous plea agreements with 

Chitty's co- defendants.2 There is no indication that the FBI actively pursued an investigation of the witness 

either before or after she was called by Chitty. Moreover, the prosecution would have suffered no prejudice by 

granting use immunity to the witness, for it apparently already had evidence to prosecute her for making false 

statements to the FBI. Nor was she an important suspect or co-defendant who might be acting with Chitty to 

secure joint acquittals through "cooperative perjury." See United States v. Turkish, 623 F.2d 769, 775 (2d Cir. 

1980), cert. denied, 449 U.S. 1077, 101 S.Ct. 856, 66 L.Ed.2d 800 (1981). 

2 One co-defendant was sentenced to probation, a second was sentenced to one year in a community treatment center 

and probation, and the third was sentenced to three years' incarceration. 

But not every unfairness is a violation of due process; "we simply do not find in the Due Process Clause a 

general requirement that defense witness immunity must be ordered whenever it seems fair to grant it," id. 

at 777. To raise a constitutional claim, the witness' testimony must have been material, exculpatory, and 

neither cumulative nor available from any other source. See United States v. Burns, 684 F.2d 1066, 1077 (2d 

Cir. 

1982), cert. denied, 459 U.S. 1174, 103 S.Ct. 823, 74 L.Ed.2d 1019 (1983); United States v. Turkish, supra, 623 

F.2d at 776-78. 
 

This standard has not been met. The witness' testimony would have shown only that Chitty did not 

personally seek notarization of a fictitious document. This evidence would not have been exculpatory, 

however, because no evidence was introduced to show that Chitty had the document notarized and because 

his overall 
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430 involvement in the preparation and use of *430 the fictitious document could not have been rebutted by such 

limited testimony. Denial of use immunity in these circumstances was not a denial of Chitty's due process 

rights. 

Chitty's remaining challenges to the conviction are totally without merit and require no discussion. 

II. 

We turn to the challenge to the sentence, a claim that one of the prosecutors tainted the sentencing 

proceeding and impaired Chitty's Fifth Amendment rights by presenting evidence of Chitty's statements made 

during a pretrial psychiatric examination to determine his competency to stand trial. See 18 U.S.C. § 4244 

(1982) (now 

§ 4241). Chitty was not warned that statements made during the psychiatric examination might be used 

against him and was not advised that he could have an attorney present during the examination. During the 

course of the court-ordered examination, in response to a question about the role of an Assistant United 

States Attorney (AUSA), Chitty made the following threatening statements about the AUSA prosecuting the 

case: 

GraBois [the prosecutor] has destroyed me, he destroyed my life.... GraBois' going to get his. He's 

going to pay .... We're going to come down on him. 
 

At the subsequent competency hearing, defense counsel objected to the Government's questioning of the 

psychiatrist about these statements. The District Court determined that the statements were not pertinent to 

the question of competency but nonetheless admitted them, again over defense objection, because they were 

"very relevant" to the determination of Chitty's bail status. Relying largely on the threats, the District Court 

remanded Chitty without bail. 

After Chitty's conviction, the statements made during the psychiatric examination again became an issue. 

The Probation Department indicated in its presentence report that Chitty had "made threats against the life 

of the Assistant United States Attorney." At the sentencing hearing, an AUSA who had not previously 

appeared for the Government referred to the threats and said: 

I am here really in my representative capacity for the United States Attorney's office. So that Mr. 

Chitty and others like him will know that if threats like these are made it will not intimidate those who 

are charged with enforcing the law. That goes for the agents involved in this case as well as the 

prosecutors. 

The AUSA argued that Chitty should be incarcerated "for a very long time." Defense counsel moved to strike 

the references to the threats and asked the District Judge to recuse himself from the sentencing of appellant. 

The District Court denied the motion and, placing emphasis on Chitty's previous record of convictions, 

sentenced appellant to 21 years' imprisonment. Chitty now challenges that sentence as violative of his Fifth 

and Sixth Amendment rights because it was based in part on statements Chitty made at the court-ordered 

psychiatric examination. 

Initially, we reject the Government's argument that the sentence is not subject to challenge because the 

District Judge relied only on Chitty's criminal record. District judges are not yet required to state the reasons 

for criminal sentences they impose, see United States v. Golomb, 754 F.2d 86, 90 (2d Cir. 1985). Thus, a 

volunteered indication by the trial judge that he relied on appellant's criminal record does not justify an 

inference that he did not also rely in part on the threats. Nor is this a case like United States v. Armedo- 

Sarmiento, 545 F.2d 785, 795 (2d Cir. 1976), cert. denied, 430 U.S. 917, 97 S.Ct. 1330, 51 L.Ed.2d 595 (1977), 

in which the District Judge specifically indicated that he would disregard inaccuracies in the probation 

report. In light of the District Court's explicit reliance on the threats in denying bail, there is a distinct risk 

that the 
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District Court gave some weight to the threats when imposing sentence, especially when the threats were so 

431 vigorously relied *431 upon by a prosecutor who entered the case for the sole purpose of urging precisely such 

consideration. We therefore reach the constitutional question. 

In Estelle v. Smith, 451 U.S. 454, 101 S.Ct. 1866, 68 L.Ed.2d 359 (1981), the Supreme Court held that 

testimony of a psychiatrist who conducted a competency examination could not be introduced at a sentencing 

hearing on capital punishment "because respondent was not advised before the pretrial psychiatric 

examination that he had a right to remain silent and that any statement he made could be used against him at 

a sentencing proceeding." Id. at 461, 101 S.Ct. at 1872. This case is similar to Estelle v. Smith in several 

respects. The competency examination here "was ordered even though defense counsel had not put into issue 

[the defendant's] competency to stand trial or his sanity at the time of the offense." Id. at 457 n. 1, 101 S.Ct. 

at 1870 

n. 1. The nature of the competency hearing in this case and in Estelle v. Smith are fundamentally the same. 
 

The considerations calling for the accused to be warned prior to custodial interrogation apply with 

no less force to the pretrial psychiatric examination at issue here. Respondent was in custody ... when 

the examination was ordered and when it was conducted. That respondent was questioned by a 

psychiatrist designated by the trial court to conduct a neutral competency examination, rather than by 

a police officer, government informant, or prosecuting attorney, is immaterial. When [the 

psychiatrist] went beyond simply reporting to the court on the issue of competence and testified for 

the prosecution at the penalty phase on the crucial issue of respondent's future dangerousness, his 

role changed and became essentially like that of an agent of the State recounting unwarned 

statements made in a postarrest custodial setting. 

Id. at 467, 101 S.Ct. at 1875.3 The Fifth Amendment interest at stake here is arguably greater than in Estelle v. 

Smith, for here the psychiatrist recounted statements made by the appellant rather than only his medical 

conclusions about the defendant's competency, id. at 459-60, 101 S.Ct. at 1871-72. Because of these factors, 

Chitty argues that Estelle v. Smith precludes consideration at sentencing of statements made during his court- 

ordered psychiatric examination. We agree.4 

3 These same factors would justify the conclusion that the competency examination was a "critical stage" of the 

prosecution at which appellant's Sixth Amendment rights would attach. Estelle v. Smith, supra, 451 U.S. at 470, 101 

S.Ct. at 1876. Nevertheless, we need not decide whether Chitty's Sixth Amendment right to "prior opportunity to 

consult with counsel about his participation in the psychiatric examination," id. at 470 n. 14, 101 S.Ct. at 1877 n. 

14, was abridged. The remedy afforded for the violation of his Fifth Amendment rights is the same remedy to 

which he would be entitled in this case for any violation of his Sixth Amendment rights. Our reluctance to decide 

an issue unnecessary to the result of this appeal is increased by the fact that here, unlike in Estelle v. Smith, see id. at 

470-71 n. 15, 101 S.Ct. at 1876, 77 n. 15, defense counsel apparently was notified that the examination would take 

place. Having noted this difference, we express no opinion on the question whether the Sixth Amendment right 

recognized in Estelle 

v. Smith is satisfied merely by notifying defense counsel of an impending competency examination. 

 
4 Prior to Estelle v. Smith this Circuit would have rejected Chitty's claim, Hollis v. Smith, 571 F.2d 685, 690-91 (2d Cir. 

1978), and even after Estelle v. Smith a panel of the Ninth Circuit has refused to foreclose consideration at a non-capital 

sentencing proceeding of statements made to a probation officer at a presentence interview, Baumann v. United States, 

692 F.2d 565, 574-78 (9th Cir. 1982); but see Jones v. Cardwell, 686 F.2d 754, 756-57 (9th Cir. 1982) ( Estelle v. Smith 

governs interview with probation officer when information will be used at sentencing). 

The only arguable basis for distinguishing Estelle v. Smith is that the Supreme Court was considering a 

sentencing hearing at which the death penalty could be imposed, a circumstance not present here. In 
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declining to apply Estelle v. Smith to preclude use at sentencing of statements elicited by a probation officer 

preparing a 

 

 
 

432 presentence report, the Ninth Circuit has expressed the view that the Supreme *432 Court's holding "is 

limited to the distinct circumstances of the bifurcated capital proceedings in that case." Baumann v. United 

States, 692 F.2d 565, 576 (9th Cir. 1982). And it cannot be denied that the Supreme Court noted that "the 

ultimate penalty of death was a potential consequence of what respondent told the examining psychiatrist." 

Estelle v. Smith, supra, 451 U.S. at 462, 101 S.Ct. at 1872. But we are not persuaded that the Fifth Amendment 

ruling 

announced in Estelle v. Smith is limited to sentencing hearings involving capital punishment. In stating its 

holding, the Court emphasized the Fifth Amendment considerations, not the gravity of the particular 

sentence at issue: 

[U] nder Miranda v. Arizona, [ 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966) ], we must conclude 

that, when faced while in custody with a court-ordered psychiatric inquiry, respondent's statements to 

[a psychiatrist] were not "given freely and voluntarily without any compelling influences" and, as 

such, 

could be used as the [Government] did at the penalty phase only if respondent had been apprised of 

his rights and had knowingly decided to waive them. 

451 U.S. at 469, 101 S.Ct. at 1876 (quoting Miranda v. Arizona, supra, 384 U.S. at 478, 86 S.Ct. at 1630). We 

conclude that Estelle v. Smith precludes reliance at sentencing on the statements made by Chitty under 

the circumstances of his court-ordered competency examination. 

Normally, we would be inclined simply to remand for resentencing by Judge Keenan without regard to the 

threatening remarks. However, the emphatic intrusion of these remarks into the sentencing hearing by one 

of the prosecutors, though obviously not the fault of Judge Keenan, nonetheless makes it appropriate to 

remand for resentencing before another judge. 

The conviction is affirmed, the sentence is vacated and the cause remanded for resentencing by another judge. 
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NYGAARD, Circuit Judge, concurring. 

 
270 *270 

 

OPINION OF THE COURT 
 

CHERTOFF, Circuit Judge. 
 

Appellant Barry Gibbs appeals from the District Court's judgment denying his petition for a writ of habeas 

corpus. Gibbs, who is currently serving a sentence of twenty to forty years imprisonment, argues that the 

state court's decision was contrary to or an unreasonable application of clearly established federal law. We 

agree and reverse. 

I. 

In March of 1984 the Commonwealth of Pennsylvania charged Gibbs with, inter alia, criminal homicide for 

shooting and killing a security guard named George Mehl. The Commonwealth charged that Gibbs shot 

Mehl 

271 after a woman named Sharon Burke hired him to kill her husband, *271 Wayne Burke, who was also a security 

guard. Mehl was shot as he sat beside Burke while they were both at work. 
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Prior to his trial in the Court of Common Pleas of Pike County, Gibbs petitioned the state judge to appoint an 

expert to explore the possibility of raising a mental infirmity defense. The court appointed Dr. Anthony 

Turchetti. Following Turchetti's evaluation, Gibbs notified the Commonwealth that he in fact intended to 

raise a mental infirmity defense at trial. 

The Commonwealth consequently secured an order from the court requiring Gibbs to submit to an 

examination from a state psychiatrist, Dr. Robert Sadoff. Sadoff gave Gibbs Miranda warnings prior to the 

examination, and Gibbs thereafter made several inculpatory statements. 

At the trial, Gibbs offered expert testimony from Turchetti to support a diminished capacity defense, and the 

Commonwealth called Sadoff as a witness to rebut Turchetti's testimony. The jury found Gibbs guilty and 

sentenced him to death. The Pennsylvania Supreme Court eventually reversed Gibbs's conviction on grounds 

unrelated to this appeal, see Pennsylvania v. Gibbs, 520 Pa. 151, 553 A.2d 409 (1989), and the Commonwealth 

thereafter retried Gibbs. 

Gibbs decided not to pursue a mental infirmity defense at his second trial. The defense decided instead to 

contest identity-that is, to raise doubt that it was Gibbs who shot George Mehl. Nonetheless, the 

Commonwealth moved in limine for permission to call Sadoff as a witness to testify about the inculpatory 

statements Gibbs made to him. The court granted the Commonwealth's motion under the theory that a 

defendant's "testimony from an earlier trial may be introduced in the prosecution's case against a defendant 

regardless of whether that defendant takes the stand or not in the second proceeding," because a defendant 

waives his right against self-incrimination by taking the stand in a previous proceeding. App. A10 (internal 

citations and quotations omitted). Sadoff testified at the second trial as a part of the Commonwealth's case-

in- chief; he related the inculpatory statements Gibbs made to him. 

The jury again found Gibbs guilty, and the Pennsylvania Superior Court affirmed his conviction and 

sentence. The Pennsylvania Supreme Court denied allocatur, and Gibbs brought this petition for a writ of 

habeas corpus pursuant to 28 U.S.C. § 2254 in the United States District Court for the Middle District of 

Pennsylvania. The District Court denied the petition as to all the claims. We granted a certificate of 

appealability on the issue "whether Gibbs' Fifth Amendment privilege against self-incrimination was violated 

during his retrial when the Commonwealth was permitted to introduce Sadoff's psychiatric testimony, which 

had originally been offered by the Commonwealth to rebut the diminished capacity defense asserted by Gibbs 

at his first trial, relating incriminating statements made by Gibbs despite the fact that Gibbs did not raise 

that defense at his second trial." 

II. 

We exercise jurisdiction under 28 U.S.C. §§ 1291 and 2253. Where (as here) a District Court relied 

exclusively on the state court record and did not hold an evidentiary hearing on habeas review, this Court's 

review is plenary. See Moore v. Morton, 255 F.3d 95, 103 (3d Cir. 2001). Like the District Court, we review the 

state court's determinations with the deference the 1996 Antiterrorism and Effective Death Penalty Act 

("AEDPA") 

272 requires. The statute provides: *272 

 

(d) An application for a writ of habeas corpus on behalf of a person in custody pursuant to the 

judgment of a State court shall not be granted with respect to any claim that was adjudicated on the 

merits in State court proceedings unless the adjudication of the claim — 
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(1) resulted in a decision that was contrary to, or involved an unreasonable application of, 

clearly established Federal law, as determined by the Supreme Court of the United States; or 

(2) resulted in a decision that was based on an unreasonable determination of the facts in light of 

the evidence presented in the State court proceeding. 

28 U.S.C. § 2254(d). In addition, "a determination of a factual issue made by a State court shall be presumed to 

be correct" unless the petitioner rebuts "the presumption of correctness by clear and convincing evidence." 28 

U.S.C. § 2254(e)(1). 
 

"[C]learly established Federal law, as determined by the Supreme Court of the United States" means "the 

holdings, as opposed to the dicta, of [the Supreme] Court's decisions as of the time of the relevant state-court 

decision." Williams v. Taylor, 529 U.S. 362, 412, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000); see also Lockyer v. 

Andrade, 538 U.S. 63, 71-72, 123 S.Ct. 1166, 155 L.Ed.2d 144 (2003) ("`[C]learly established Federal law' 

under § 2254(d)(1) is the governing legal principle or principles set forth by the Supreme Court at the time 

the state court renders its decision."). A state-court decision is "contrary to" clearly established federal law if 

the state court (1) "contradicts the governing law set forth in [the Supreme Court's] cases'" or (2) "confronts 

a set of facts that are materially indistinguishable from a decision of [the Supreme] Court and nevertheless 

arrives at a [different] result." Williams, 529 U.S. at 405-06, 120 S.Ct. 1495. A state-court decision 

"involve[s] an unreasonable application" of clearly established federal law if the state court (1) "identifies the 

correct governing legal rule from [the Supreme] Court's cases but unreasonably applies it to the facts of the 

particular . 

. . case"; or (2) "unreasonably extends a legal principle from [Supreme Court] precedent to a new context 

where it should not apply or unreasonably refuses to extend that principle to a new context where it should 

apply." Id. at 407, 120 S.Ct. 1495; see also Mitchell v. Esparza, 540 U.S. 12, 124 S.Ct. 7, 11, 157 L.Ed.2d 263 

(2003) (per 

curiam); Werts v. Vaughn, 228 F.3d 178, 197 (3d Cir. 2000). 

III. 

We begin by identifying the relevant Supreme Court precedents. The case law begins with Estelle v. Smith, 451 

U.S. 454, 101 S.Ct. 1866, 68 L.Ed.2d 359 (1981). There, the state judge ordered a capital defendant to 

undergo a psychiatric examination by a state-retained doctor. The defendant did not offer a defense of mental 

infirmity at the guilt phase of the trial, but at the capital penalty phase the state sought to offer the doctor's 

testimony about the defendant's admissions as proof of "future dangerousness." 

The Supreme Court granted habeas relief. The Court determined that the Fifth and Sixth Amendments 

(through the Fourteenth) applied at the penalty phase; that the defendant's interview had been compelled and 

without notice to the defense attorney; and that no Miranda warnings had been given. See Miranda v. Arizona, 

384 U.S. 

273 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).1 The Court expressly observed-in *273 language of significance 

here-that before interrogation the state must provide the defendant "with an awareness of the Fifth 

Amendment privilege and the consequences of forgoing it." 451 U.S. at 467, 101 S.Ct. 1866. 

1 We note that Gibbs challenges the admissibility of the testimony under the Fifth Amendment, but not under the Sixth 

Amendment. 

 

The Court in Smith emphasized that there were two "distinct circumstances" that were elements of its 

conclusion: The state court compelled the defendant to submit to the examination and the defendant himself 

never placed his mental state in issue at either the guilt or penalty phase of the trial. 451 U.S. at 468, 101 S.Ct. 
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1866. 
 

The Supreme Court soon addressed a case where these two circumstances did not exist in Buchanan v. 

Kentucky, 483 U.S. 402, 107 S.Ct. 2906, 97 L.Ed.2d 336 (1987). There, the murder defendant's counsel and the 

prosecutor jointly petitioned the state court to order a psychiatric examination of the defendant to see if he 

should be treated during incarceration. At trial, the defendant raised a defense of extreme emotional 

disturbance, and the court allowed the prosecutor to use the earlier psychiatric report to rebut the defense. 

The Buchanan Court distinguished Smith, drawing on language in its earlier decision suggesting that "if a 

defendant requests [a psychiatric evaluation] or presents psychiatric evidence, then, at the very least, the 

prosecution may rebut this presentation with evidence from the reports of the examination that the 

defendant requested." 483 U.S. at 422-23, 107 S.Ct. 2906. Since, in Buchanan, defense counsel sought the 

examination and then placed his mental state in issue, there was no constitutional violation when the state 

offered the examination for a " limited rebuttal purpose." Id. at 424, 107 S.Ct. 2906 (emphasis added). 

Since Buchanan, the ruling in Smith was reaffirmed and applied to invalidate convictions in two further 

Supreme Court cases. Satterwhite v. Texas, 486 U.S. 249, 108 S.Ct. 1792, 100 L.Ed.2d 284 (1988) presented 

facts almost identical to Smith, in that the state offered penalty phase evidence from a compelled psychiatric 

examination of the defendant, even though the defendant did not put his psychological state in issue. The 

Court held that because the examinations occurred after indictment, and without proper notice to defense 

counsel, there was a Sixth Amendment violation. 486 U.S. at 255-56, 108 S.Ct. 1792. Powell v. Texas, 492 U.S. 

680, 

109 S.Ct. 3146, 106 L.Ed.2d 551 (1989) presented a somewhat different factual pattern. There, the state 

examined the defendant and offered the psychiatric report at the penalty phase. The state argued that this did 

not run afoul of Smith because at the guilt phase the defendant himself had raised a psychiatric defense. The 

Court refined what was implicit in Smith by holding that a defendant's initiation of the psychiatric issue at 

trial could waive a Fifth Amendment objection-but not a Sixth Amendment objection-to the state's 

subsequent use of a mandatory psychiatric report. As part of its analysis, the Court observed that there could 

be no Sixth Amendment waiver because no Supreme Court case had suggested that by "opening the door" to 

the admission of state psychiatric evidence in the guilt phase, the door would also "open" automatically to the 

admission of that evidence for a different purpose in the penalty phase. 492 U.S. at 685 n. 3, 109 S.Ct. 3146. 

Most recently, the Supreme Court revisited this issue in the context of a habeas challenge mounted after the 

274 1996 AEDPA habeas amendments, and under the narrower standard of review which now applies.2 *274 In 

Penry v. Johnson, Penry was charged with a 1979 capital murder. 532 U.S. 782, 121 S.Ct. 1910, 150 L.Ed.2d 9 

(2001). Earlier, in 1977, he had been subjected to a psychiatric examination requested by defense counsel for 

an unrelated non-capital crime. Penry placed mental state in issue both in his capital trial and in the previous 

trial for the earlier crime. In the capital trial, the state was permitted to use the voluntary psychiatric report 

from the prior trial to impeach Penry's own psychological witness. The Supreme Court held the state court 

rulings not contrary to, or unreasonable in applying, prior Supreme Court precedent because it distinguished 

Smith. In particular, the Court underscored the following differences: In Smith, the defendant did not place his 

mental state in issue; in Penry he did. In Smith, the psychiatric examination was compelled by the court and 

conducted by a state doctor; in Penry, the defense attorney requested the examination. In Smith, the state put 

on the psychological evidence in its case in chief; in Penry it was limited to cross-examination. Finally, in 

Smith, the 
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defendant could have been warned about the possible use of his admissions in a subsequent penalty phase; in 

Penry, the psychiatric examination preceded the capital crime itself, so the state could not have anticipated-

or warned about-the possibility of its future use in the capital case. 532 U.S. at 794, 121 S.Ct. 1910. 

2 Because the earlier Court cases discussed predate the 1996 habeas amendments, they do not address whether the 

state court ruling was "contrary to" or an "unreasonable application" of Supreme Court precedent. 

If we lay these decisions out, the following landscape emerges. A compelled psychiatric interview implicates 

Fifth and Sixth Amendment rights ( Smith). Before submitting to that examination, the defendant must 

receive Miranda warnings and (once the Sixth Amendment attaches) counsel must be notified ( Smith). The 

warnings must advise the defendant of the "consequences of foregoing" his right to remain silent ( Smith). 

The Fifth and Sixth Amendments do not necessarily attach, however, when the defendant himself initiates the 

psychiatric 

examination ( Buchanan, Penry). Similarly, the Fifth-but not Sixth-Amendment right can be waived when the 

defendant initiates a trial defense of mental incapacity or disturbance, even though the defendant had not been 

given Miranda warnings ( Buchanan, Powell). But that waiver is not limitless; it only allows the prosecution t 

use the interview to provide rebuttal to the psychiatric defense ( Buchanan, Powell). Finally, the state has no 

obligation to warn about possible uses of the interview that cannot be foreseen because of future events, such 

as uncommitted crimes ( Penry).3 

3 It is not clear whether this last point follows from the Fifth Amendment, as interpreted by the Supreme Court in 

Penry, or whether it is simply not unreasonable for a state court to apply the Supreme Court's precedent this way. 

The Court's decision in Penry tends to indicate the latter. 532 U.S. at 794-95, 121 S.Ct. 1910. After explaining 

several differences between Penry's case and prior Supreme Court precedent, the Court expressly stated that it did 

not have to "decide whether these differences affect the merits of Penry's Fifth Amendment claim," because "the 

question is whether the [state] court's decision was contrary to or an unreasonable application of our precedent." 

Id. (emphasis added). We assume for purposes of this decision, however, that this last point is a matter of substantive 

Fifth Amendment law. 

How does the state court decision in this case stack up against these precedents?4 Here, the defense initially 

275 indicated *275 it would raise a psychiatric defense and accordingly the court ordered as a condition that 
the 

defendant submit to an interview by a state doctor, Robert Sadoff. Sadoff gave Gibbs Miranda warnings. 

During the first trial, Gibbs in fact offered insanity and diminished capacity defenses, and Sadoff testified in 

rebuttal. Undoubtedly, Sadoff's testimony was permissible in that trial under Smith and Buchanan. But that 

trial was reversed and vacated, by the Pennsylvania Supreme Court, on other grounds. 

4 The state decision actually discussed none of these cases. But the Supreme Court has instructed that "a state court need 

not even be aware of our precedents `so long as neither the reasoning nor the result of the state-court decision 

contradicts them.'" Mitchell v. Esparza, 124 S.Ct. at 10 (quoting Early v. Packer, 537 U.S. 3, 8, 123 S.Ct. 362, 154 

L.Ed.2d 263 (2002)). 

 
At the second trial, Gibbs presented no mental capacity defense. Sadoff was permitted to testify in the 

prosecution case in chief, however, simply to repeat incriminating statements that Gibbs had made in 

the interview. 

As in Smith, Gibbs's interview with Sadoff was mandated by the state court, and Sadoff was the state-selected 

doctor. As in Smith, the statement was not offered at the second trial after the defense put psychiatry in issue, 

and it was not limited to rebuttal. In fact, the purpose for which it was offered at Gibbs's trial was not even to 

prove a psychological point, since the second trial presented no psychological issue before Sadoff testified. The 
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statement was offered simply for the truth of the admissions of fact. In this sense, the psychiatric interview 

was used for a purpose even less justifiable than that in Smith, where at least the state's purpose in offering a 

psychiatric analysis at the penalty phase was to establish a psychological disposition to be dangerous in the 

future. 

If these facts were all that were before us, we could say that the state ruling admitting the Gibbs interview 

in the second trial was contrary to Smith itself. But there is a crucial additional fact that makes a difference. 

According to the finding of the state court, Sadoff "mirandized" Gibbs. App. A17. The state argues that 

this takes the case out of the template of Smith altogether.5 

5 The Commonwealth asserts that Gibbs did not raise his "limited waiver" argument before the state courts or the 

District Court, and thus cannot do so before us. We disagree. The waiver issue was implicit in Gibbs's Fifth 

Amendment argument, which he has asserted throughout the state and federal proceedings. In fact, the state courts 

and the District Court, while not characterizing their analysis as one of waiver, based their decision on a waiver 

theory. See App. A48 ("In choosing to pursue a mental defense in his first trial and reap any possible benefits 

therefrom, the fact that he is not acquitted and is required to go through a second trial wherein he decides not to 

utilize a mental defense, does not enable Gibbs to take back the voluntary statements previously given to Dr. 

Sadoff"). 

We agree that the warning takes the fact pattern outside the strict bounds of Smith, so that this case is not 

contrary to Smith, or any other decision. That leaves the question whether the admission of Gibbs's interview 

is either an unreasonable application of Smith to the facts or an unreasonable failure to extend Smith to the 

facts. 

We initially recall that Smith explicitly held that the warnings given to a potential psychiatric interviewee 

must advise him of the "consequences of" waiving his Fifth Amendment rights. Under any reasonable view, 

this requires an accurate statement of those consequences. Thus, if Sadoff told Gibbs that his statements 

could be used against him only if he raised a mental state defense at trial, any waiver by Gibbs would be 

specific to that condition, and the only reasonable application of Smith would mandate that the statements be 

excluded if no 

276 such defense was raised. On the other hand, if Sadoff told Gibbs *276 that his statement could be used against 

him in court for any purpose whatsoever, whether or not he offered any kind of psychological defense, then it 

would arguably be a general waiver, and it would be reasonable to regard Smith as satisfied. But cf. Simmons 

v. United States, 390 U.S. 377, 393-94, 88 S.Ct. 967, 19 L.Ed.2d 1247 (1968) (defendant who testifies at 

suppression hearing asserting Fourth Amendment claim does not waive his Fifth Amendment privilege and 

his statements cannot be used against him at trial on the issue of guilt). 

The record is silent as to what Sadoff said precisely, and the state court made no factual findings in this 

regard, either explicit or implicit. The inference from the term of art "mirandized" is that he offered the 

standard language articulated in the Miranda decision. See Dickerson v. United States, 530 U.S. 428, 435, 120 

S.Ct. 

2326, 147 L.Ed.2d 405 (2000). Since that warning states without limitation that "anything you say may be 

used against you in a court of law," one might conclude that Gibbs gave a general waiver. But Sadoff's 

warning did not occur in a vacuum. Everyone understood that the psychiatric interview was a court-ordered 

precondition to Gibbs's presentation of a psychiatric defense. More important, Pennsylvania law expressly 

limited the scope of any psychiatric examination waiver so that the evidence could not be used for any 

purpose other than a proceeding about the defendant's "mental condition." 50 Pa. Stat. § 7402(e)(3). 
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Accordingly, Gibbs (and his attorney) were legally entitled to understand any Miranda waiver in the context 

of existing state law and the procedural setting of the case. That is, that the waiver covered only use of any 

psychiatric interview in a proceeding in which defendant's mental state was raised by the defense. Here, the 

state does not contend that it was unreasonable for the defense to assume that any Fifth Amendment waiver 

was predicated on the use of the statement only in a trial where psychiatric evidence was in issue. Such an 

assumption was dictated by the context of the examination, and the mandate of state law. 

That being so, we face the ultimate question. Would it be unreasonable for a state court to read Smith as 

permitting the use of a "mirandized" psychiatric interview for a purpose that is utterly different than that 

which formed the underlying basis for the waiver? Put another way, if the interview is obtained based on an 

understanding of the limited consequences of Gibbs's waiver, and if the limitation is then disregarded, is use 

of the interview reasonable under Smith? That answer must be that it would be unreasonable. 

The language of Smith itself says that the interviewee must be made aware of "the Fifth Amendment privilege 

and the consequences of forgoing it." 451 U.S. at 467, 101 S.Ct. 1866 (emphasis added). Obviously a false 

statement of the consequences or a statement that is misleading by omission does not satisfy that standard. 

Cf. Moran v. Burbine, 475 U.S. 412, 423-24, 106 S.Ct. 1135, 89 L.Ed.2d 410 (1986) (withholding information is 

"relevant to the constitutional validity of a waiver if it deprives a defendant of knowledge essential to his 

ability to understand the nature of his rights and the consequences of abandoning them"). It could hardly be 

reasonable, therefore, to hold that Smith is satisfied by securing a waiver based on warnings that misstate the 

consequences of the waiver. 

Two other Supreme Court decisions reinforce this conclusion. First, in Penry, the Supreme Court distinguished 

277 Smith by pointing out that at the time of Smith's psychological examination it was evident *277 that the issue 

of his state of mind and dangerousness could arise at sentencing; it was therefore necessary that he be advised 

of this consequence before he waived his Fifth Amendment rights. Penry, on the other hand, was examined 

for a crime other than the capital crime he later committed; it would, therefore, have been impossible to 

advise him at the time of his waiver that his statements might be relevant in a future prosecution for a crime 

that had not yet occurred. This distinction emphasizes the importance of advising a defendant like Gibbs 

accurately about the foreseeable consequences of his waiver. Here, it was foreseeable that Gibbs might 

ultimately go to trial and opt not to raise a psychiatric defense; indeed, the foreseeability of that possibility is 

implicit in the state statute that limits the use of psychiatric examinations to proceedings involving a 

defendant's mental condition. 

Second, in Powell, the Court emphasized that waivers of Fifth Amendment rights are limited to the specific 

consequences as to which the defendant is given notice. Powell rejected the idea that raising an insanity 

defense at trial would automatically waive the right to object to admission of psychiatric evidence at a penalty 

hearing. 492 U.S. at 685 n. 3, 109 S.Ct. 3146. This underscores that the scope of the waiver must be measured 

in terms of the consequences about which the defendant is warned.6 A reading of Powell and Smith that 

overlooked this crucial limitation would be an unreasonable application of those precedents. 

6 Arguably, the above-cited passage in Powell is dictum. We are aware that dictum in a Supreme Court opinion cannot 

serve to determine "clearly established law" under the habeas statute. See Johnson v. Carroll, 369 F.3d 253, 257 (3d Cir. 

2004). But even if it is dictum, it offers guidance about how the Supreme Court reasonably interprets its previous 

decision in Smith, and therefore it is also relevant to determining whether a state court decision reasonably applies 

Supreme Court precedent. Cf. Price v. Vincent, 538 U.S. 634, 641-42 n. 2, 123 S.Ct. 1848, 155 L.Ed.2d 877 (2003) 
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(referencing lower federal court decisions to analyze reasonableness of state court decision); Chadwick v. Janecka, 312 

F.3d 597, 613 (3d Cir. 2002) (lower federal court precedent relevant to determining reasonableness of state court 

decision). 

IV. 

We conclude that the writ should issue here.7 We will therefore reverse the judgment of the District Court 

and remand the cause for it to grant Gibbs' petition for a writ of habeas corpus and require the state to either 

release Gibbs or retry him within a specified time period. 

7 The state does not contend that admitting Sadoff's testimony did not have "`a substantial and injurious effect or 

influence in determining the jury's verdict.'" Szuchon v. Lehman, 273 F.3d 299, 319 (3d Cir. 2001) (quoting Brecht v. 

Abrahamson, 507 U.S. 619, 623, 113 S.Ct. 1710, 123 L.Ed.2d 353 (1993)). 

 

NYGAARD, Circuit Judge. 
 

I agree with the majority's conclusion. I, too, would reverse. I write briefly, however, to state my view of 

what the phrase "clearly established federal law as defined by the Supreme Court of the United States," 

means, and should mean. To me, the Fifth Amendment and its axiomatic injunction is clearly established 

federal law, and has been since Malloy v. Hogan, when the Supreme Court through the doctrine of 

incorporation ruled that the Fifth Amendment's protections applied to the states as well as the federal 

government. 378 U.S. 1, 6, 84 S.Ct. 1489, 12 L.Ed.2d 653 (1964). 

First, I believe that neither the Anti-Terrorism and Effective Death Penalty Act of 1996 nor Williams v. Taylor, 

278 *278 529 S.Ct. 362, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000), preclude us from looking to the actual text of the 

Constitution to determine the relevant clearly established federal law when the Supreme Court has not 

addressed the issue. It is my opinion that Congress' statement that a state court's decision must stand unless 

it is "contrary to, or an unreasonable application of, clearly established federal law, as determined by the 

Supreme Court of the United States" was not meant to pretermit consideration of a protection expressly 

provided by the Bill of Rights. 

To me, a fair reading of Williams indicates that what the Court was establishing therein, is that it is to be its 

word, as opposed to that from the inferior courts, that determines federal law for the purposes of habeas 

review. 529 U.S. at 381, 120 S.Ct. 1495 ("If this Court has not broken sufficient legal ground to establish an 

asked-for constitutional principle, the lower federal courts cannot themselves establish such a principle with 

clarity 

sufficient to satisfy the AEDPA bar.") (Stevens, J., concurring). The Court, however, did not hold that 

AEDPA somehow disestablished the Constitution itself as clear federal law. 

Precluding the text of the Constitution from being considered as clearly established federal law could create 

the anomaly of having an explicit and self-evident constitutional right that is unenforceable in habeas 

proceedings simply because the Supreme Court has not elaborated upon the contours of that right. It is after 

all the Constitution, and not the Supreme Court, that created the cherished American rights relied upon, inter 

alia, by habeas petitioners. I conclude that the clearest statement of federal law is found in the express text, 

and derived from the obvious intent, of the Fifth Amendment itself. 
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The well-known text of the Fifth Amendment itself ensures that no person "shall be compelled in any criminal 

case to be a witness against himself." U.S. Const. Amend. V. I cannot believe that Congress would consider 

anything to be more clearly established. I certainly do not. The essence of this Amendment's language is "the 

requirement that the state which proposes to convict and punish an individual produce the evidence against 

him by the independent labor of its officers, not by the simple, cruel expedient of forcing it from his own lips." 

Smith, 451 U.S. at 462, 101 S.Ct. 1866 (quoting Culombe v. Connecticut, 367 U.S. 568, 581-82, 81 S.Ct. 1860, 6 

L.Ed.2d 1037 (1961)). In Gibbs' second trial, when the Commonwealth introduced Gibbs' own incriminating 

words, thereby forcing him to "be a witness against himself," nothing could be more clear than that it violated 

his Fifth Amendment rights. 

Finally, although I find no jurisprudential support for my position, See e.g., Felker v. Turpin, 518 U.S. 651, 663, 

116 S.Ct. 2333, 2339, 135 L.Ed.2d 827 (1996), Green v. French, 143 F.3d 865, 875 (4th Cir. 1998), to the 

extent AEDPA was actually intended by Congress to deny access by habeas petitioners to the protections of 

the Bill of Rights subject to a condition precedent, in my view this preclusion should be considered a 

suspension of the writ. Thus to the extent Congress intended to deny, or has denied, our power to provide 

habeas relief, it is my opinion that it has violated the Suspension Clause, Art. I, § 9 of the Constitution, which, 

at a more 

enlightened time should act as a textual limit on Congress' power to withdraw jurisdiction from the federal 

courts to enforce Constitutional rights under the Great Writ. 
 

In my view, a trial judge with a modest understanding of the Constitution would quickly conclude that the 

279 injunction contained *279 in the Fifth Amendment is so clearly established that Gibbs' inculpatory 

statement could not be introduced into evidence against him. But because the trial court admitted the 

statement, it deprived Gibbs of his right against self-incrimination by violating the express 
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553 *553 
 

WIENER, Circuit Judge: 
 

Petitioner-Appellant David Allen Gardner appeals the district court's denial of his petition for a writ of 

habeas corpus pursuant to 28 U.S.C. § 2254. He was convicted of capital murder in the course of a kidnaping 

and was sentenced to death. After exhausting his remedies at the state level, Gardner applied for a writ of 

habeas corpus which the district court denied. We granted a Certificate of Appealability (COA) limited to 

determining whether the State's psychiatrists' pre-examination warnings to Gardner were sufficient to 

ensure that his 

consent to be examined was "informed," thereby negating any potential violation of his Fifth Amendment 

right against compulsory self-incrimination that might otherwise have resulted from the punishment phase 

admission 

— over timely objection — of the assertedly prejudicial testimony of the psychiatrist who conducted that 

exam. As we conclude that this constitutional right was violated by the sentencing-phase admission of the 

testimony of the psychiatrist who examined Gardner on behalf of the State of Texas and that Gardner 

suffered prejudice from that violation, we reverse the decision of the district court, grant Gardner's petition 

for a writ of habeas 

corpus, and remand for entry of an appropriate judgment vacating his sentence and allowing the State a 

554 reasonable time within which to conduct *554 a new, constitutionally valid sentencing proceeding 

or, alternatively, to resentence Gardner to life imprisonment in conformity with Texas law. 

I. Facts and Proceedings 

The facts of Gardner's crime of conviction are set forth in the opinion of the Texas Court of Criminal 

Appeals (CCA) disposing of Gardner's direct appeal.1 Gardner stopped and picked up a pair of fourteen-year 

old runaway hitchhikers, turned down a gravel road, and pulled off beside a bridge. After he told the 



257 

 

 

teenagers to get out of the car, the three walked down an embankment where Gardner stabbed the male 

numerous times and left him for dead, then took the female to a nearby lake where he stabbed her numerous 

times, hit her in the head with a rock, and abandoned her as well. The male lived but the female died. 

1 Gardner v. State, 733 S.W.2d 195, 197-98 (Tex.Crim.App. 1987). 

 
The state procedural history of Gardner's case is highly significant to our consideration today, so we review 

it in detail. During the sentencing phase of Gardner's murder trial, the State introduced only two evidentiary 

matters: (1) evidence that, some years prior to committing the instant crime, Gardner had fled the state of 

Kentucky after being released on bond while awaiting trial on two charges of theft and (2) testimony of Dr. 

Clay Griffith, who had, pursuant to a court order, conducted a pre-trial psychiatric evaluation of Gardner. 

After telling the jury that he had testified in "[p]robably three thousand" criminal trials,2 Dr. Griffith stated 

with "one 

hundred percent certainty" that, in his professional opinion, Gardner would "commit violent acts in the 

future," he was "super dangerous, and [he would] kill [again] given any chance at all." Dr. Griffith's 

testimony also included his professional opinion that Gardner would "continue to be violent even if placed in 

incarceration; and this would not prevent his violence and his brutality." And, added Dr. Griffith, Gardner 

"showed absolutely no remorse through the interview" and his tearful in-court confession of the murder was 

not credible because Gardner could "turn tears on and off" at will. 

2 Recently, a "brief search of the cases" revealed that, "in those cases which have produced published opinions, Dr. 

Griffith has testified ̀ yes' to the . . . special issue [of future dangerousness] on twenty-two occasions, and ̀ no' on zero 

occasions." Flores v. Johnson, 210 F.3d 456, 461 n. 6 (5th Cir. 2000) (Emilio M. Garza, J., concurring). 

After his objection to the admission of Dr. Griffith's testimony was overruled and the psychiatrist was 

allowed to testify, defense counsel cross-examined Dr. Griffith extensively and also presented three favorable 

character witnesses on Gardner's behalf. Two of Gardner's former co-workers testified that he was a good 

employee and that they had never seen him exhibit any improper or violent conduct. The chief jailer of the 

Parker County Sheriff's Office, where Gardner was held while awaiting trial, testified that Gardner was a 

model prisoner who had never caused any problems. 

The record shows that, even though Gardner was already represented by defense counsel, his attorney was 

not present either when Gardner consented to the psychiatric examination or at any time during the course of 

the examination itself. In fact, it is clear from the record that defense counsel had no knowledge that his client 

was 

555 to be examined and that the State made little or no effort to inform counsel in advance.3 *555 

 
3 In its opinion regarding Gardner's direct appeal, the CCA stated that: 

 
On September 29, 1980, pursuant to a motion by the State, the trial court signed an order for appellant to be 

examined by Dr. Griffith and Dr. Grigson. [Gardner's defense counsel, Ed] Todd received a copy of this order 

around 10 a.m. on September 30, 1980. He immediately called the Parker County Jail and was informed that 

appellant had already left for Dallas. Gardner v. State, 733 S.W.2d at 198-99. 

 

 
Todd was thus not able to be present at the time of the psychiatric examinations or at the time when Drs. Griffith and 

Grigson made their warnings to Gardner. 

 

During his testimony at the punishment phase of Gardner's trial, Dr. Griffith stated that he informed 
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the Defendant . . . what he was coming for, for a psychiatric examination; that this was ordered by 

Judge Hopkins. We informed him that [1] a report would have to be sent to the Court stating our 

findings so far as whether he was competent to stand trial, whether he, in our opinion, was sane or insane 

at the time of the alleged offense; [2] that in the State of Texas, there is no confidentiality so that 

anything that he might say could be used against him, or could be used for him at some later date in the 

courtroom (emphasis added). 

Counsel for Gardner timely objected to the admission of Dr. Griffith's testimony at the punishment phase. In 

Gardner's direct appeal, counsel contested the admission of Dr. Griffith's testimony on the grounds that he 

had unlawfully induced Gardner's consent by telling him that the examination "could be used against him or 

could be used for him at some later date in the courtroom." Unpersuaded, the CCA affirmed Gardner's conviction 

and death sentence. 

Gardner petitioned for a writ of habeas corpus in state court. He reiterated his objection to the admission of 

Dr. Griffith's testimony, this time emphasizing that the warnings given prior to the examination were 

constitutionally deficient under Estelle v. Smith 4 because he was not adequately informed that the results of 

the exam could be used against him (1) during the punishment phase of the trial (2) to secure the death 

penalty.5 The state trial court, after entering its findings of fact and conclusions of law, recommended that 

habeas relief be denied. The CCA denied relief, stating that Gardner had already raised his Estelle v. Smith 

claim on direct appeal. 

4 451 U.S. 454, 101 S.Ct. 1866, 68 L.Ed.2d 359 (1981). 

 
5 Dr. Griffith's warning to Gardner can reasonably be interpreted as having a bifurcated meaning. He first told 

Gardner that "a report would have to be sent to the Court" regarding whether Gardner was "competent to stand 

trial." That statement is reasonably susceptible of advising Gardner that the trial judge alone could use the 

examination report and then only to determine competency to stand trial. Dr. Griffith then went on to tell Gardner 

that "anything he might say could be used against him . . . at some later date in the courtroom." That statement is 

reasonably susceptible of advising Gardner that his statements only — and not the examination results or Dr. 

Griffith's testimony — could be used for or against Gardner in court. Nowhere in Dr. Griffith's warnings is it even 

implied that the results of the psychiatric examination or the psychiatrist's testimony could be used against Gardner 

at trial, let alone (1) at the sentencing phase 

(2) to secure the death penalty. 

 
Gardner filed a second state habeas petition, stressing that he had not raised his Estelle v. Smith claim on 

direct appeal and that the earlier decision of the CCA was therefore erroneous. As a result, the CCA ordered a 

state trial court to conduct an evidentiary hearing to clarify the content of the warnings given to Gardner by 

Dr. 

Griffith prior to the psychiatric examination. At the hearing (held in 1995, fifteen years after Dr. Griffith's 

556 psychiatric examination of Gardner), Dr. James P. *556 Grigson,6 who had aided Dr. Griffith in conducting 

the examination of Gardner, testified to what he (Grigson) had told Gardner before the examination: 

6 Dr. Grigson's extensive participation in capital punishment cases has earned him notoriety, including the titles "Dr. 

Death" and "the hanging psychiatrist." See, generally, Ron Rosenbaum, Travels With Dr. Death, Vanity Fair, May 1990, 

at 206 (recounting the author's travels with Dr. Grigson over the course of three days during which Dr. Grigson 

testified at three sentencing phase hearings; all three men were sentenced to death). "Grigson's fame began with his 

testimony in the trial of Randall Dale Adams, where Grigson testified that he was one hundred percent certain Adams 

would kill again, and after it was revealed that the evidence against Adams was falsified by the police, Adams was 

released as innocent. (Emphasis added). After Grigson testified in hundreds of capital sentencing hearings, the 
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[American Psychiatric Association] and the Texas Society of Psychiatric Physicians ousted him from their 

organizations for 

`arriving at a psychiatric diagnosis without examining the individuals in question and for indicating, while testifying as 

an expert witness, that he could predict with 100 percent certainty that the individuals would engage in future 

violent acts.'" Flores, 210 F.3d at 467 n. 16 (citing Laura Beil, Groups Expel Psychiatrist Known for Murder Cases, 

The Dallas Morning News, July 26, 1995, at 21A; Dr. Death Loses 2 Memberships Over Ethics Accusations, The 

FortWorth Star- Telegram, July 27, 1995, at A25). 

 

Prior to the beginning of the examination I introduced myself, my name, explained that I was a 

medical doctor, a psychiatrist. Introduced Dr. Griffith. Also explained that he was a medical doctor, 

also a psychiatrist. I did read him the court order signed by Judge Hopkins. And then I explained to 

him that it was not confidential because we would be sending back a report discussing it. I explained to 

him that the motion had been filed by the district attorney . . . to have the examination. And the purpose 

was to examine him in three areas, competency, sanity, and dangerousness. And I explained to him at that 

time that competency did mean whether or not he had sufficient present mental ability to consult with 

his attorney with a reasonable degree of rational understanding, and whether he had a factual as well 

as a rational understanding regarding the proceedings against him. He told me he understood that. 

And then I explained sanity or insanity was defined as whether or not he was suffering from a severe 

mental disease or defect that prevented him from knowing the difference between right and wrong. 

And he understood that. I told him dangerousness meant whether or not he represented a continuing threat to 

society (emphasis added). 

In denying Gardner's habeas petition for a second time, the CCA ruled that his Estelle v. Smith claim was 

procedurally barred and, in the alternative, that it was without merit.7 Gardner filed a motion for 

rehearing, pointing out that the CCA had again incorrectly recounted the procedural history to come up 

with the conclusion of procedural bar. In apparent recognition of its mistake, the CCA granted Gardner's 

motion and issued a new opinion which corrected the factual errors of the previous opinion; the court did 

not, however, formally withdraw its earlier opinion, instead leaving it "on the books." 

7 Ex parte Gardner, 959 S.W.2d 189 (Tex.Crim.App. 1996). 

The CCA's new opinion reaffirmed its prior ruling that Gardner's Estelle v. Smith claim was procedurally 

barred, but the court failed to address the merits of his constitutional claim at all. Inasmuch as (1) all parties 

to the case agree that the procedural bar rule used by the CCA was novel and thus inapplicable on federal 

habeas 

557 review, and (2) the perfunctory discussion *557 of the merits of Gardner's Estelle v. Smith complaint was 

never withdrawn, the CCA's scant reasoning and ruling on the merits is what is before us today. 

Having exhausted the remedies available at the state level, Gardner filed a petition for a writ of habeas 

corpus in federal district court, which was denied. He appealed that decision to this court, and we granted 

Gardner's application for a COA on his Fifth Amendment Estelle v. Smith claim. 

II. Analysis 

A. Standard of Review 
As Gardner filed his federal petition for habeas review in 1998, well after the effective date of the 1996 

Antiterrorism and Effective Death Penalty Act ("AEDPA"), we review his petition under the standards 

specified in that act.8 The AEDPA forbids us to issue a writ of habeas corpus with respect to "any claim that 

was adjudicated on the merits in State court proceedings" unless the state court's adjudication of that claim 

resulted in "a decision that was contrary to, or involved an unreasonable application of, clearly established 
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Federal law, as determined by the Supreme Court of the United States . . .; or resulted in a decision that was 

based on an unreasonable determination of the facts in light of the evidence presented in the State court 

proceeding."9 A decision is contrary to clearly established federal law "if the state court arrives at a conclusion 

opposite to that reached by [the Supreme Court] on a question of law or if the state court decides a case 

differently than [the] Court has on a set of materially indistinguishable facts."10 A decision is an unreasonable 

application of federal law "if the state court identifies the correct governing legal principle . . . but 

unreasonably applies that principle to the facts of the prisoner's case."11 Factual findings of the state court are 

presumed to be correct, so we defer to them "unless they were `based on an unreasonable determination of the 

facts in light of the evidence presented in the state court proceeding.'"12
 

8 Gardner contends that the second CCA opinion addressing his habeas petition superceded the first opinion and 

withdrew that earlier opinion. Thus, as the second opinion did not address the merits of his Estelle v. Smith claim, we 

should review that claim de novo. We disagree. The second opinion supplemented and did not replace the first opinion, 

leaving in place that opinion's merits ruling. Thus, that portion of the first opinion that addresses Gardner's Estelle 

v. Smith claim remains a valid "decision on the merits" issued by a state court for the purposes of AEDPA. As such, 

we must review Gardner's claim under the standard set forth in that statute. 

9 28 U.S.C. § 2254(d). 

 
10 Williams v. Taylor, 529 U.S. 362, 413, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000). 

 
11 Id. 

 
12 Chambers v. Johnson, 218 F.3d 360, 363 (5th Cir. 2000) (quoting 28 U.S.C. § 2254(d)(2)). 

 

B. The Estelle v. Smith Claim 
 

Gardner claims that his Fifth Amendment right against self-incrimination, as interpreted by the Supreme 

Court in Estelle v. Smith, was violated by the introduction of Dr. Griffith's testimony at the punishment phase 

of his trial. In Smith, the Supreme Court "held that a capital defendant's right against compelled self-

incrimination precludes the state from subjecting him to a psychiatric examination concerning future 

dangerousness without first informing the defendant that he has a right to remain silent and that anything he 

says can be used against 

558 him *558 at the sentencing proceeding." 13 The warnings required under Miranda v. Arizona, 14 — "including that 

[the defendant] has `a right to remain silent' and that `anything said can and will be used against the 

individual in court'"15 — are not sufficient to satisfy the more stringent requirements set forth in Estelle. 16 

To apprise a capital defendant fully of his Fifth Amendment rights before subjecting him to a court-ordered 

psychiatric examination, the defendant must be told that it will "be used to gather evidence necessary to 

decide whether, if convicted, he should be sentenced to death."17 We conclude that the warnings provided by 

Drs. Griffith and Grigson, whether viewed separately or in combination, were insufficient fully to apprise 

Gardner of his constitutional rights; moreover, we conclude that the CCA decision that held those warnings 

to be 

sufficient was an "unreasonable application of existing federal law." 

13 Powell v. Texas, 492 U.S. 680, 681, 109 S.Ct. 3146, 106 L.Ed.2d 551 (1989) (citing Estelle, 451 U.S. at 461-469, 101 

S.Ct. 1866) (emphasis added). 

 
14 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). 

 
15 Estelle, 451 U.S. at 467, 101 S.Ct. 1866 (quoting Miranda v. Arizona, 384 U.S. 436, 467-469, 86 S.Ct. 1602, 16 
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L.Ed.2d 694 (1966)). 

 
16 Id. at 466-67, 101 S.Ct. 1866. 
17 Id. 

The CCA made a factual determination that Dr. Griffith had made the warning in 1980 that he testified to 

during Gardner's 1981 trial, and that Dr. Grigson had made his warning in 1980 that he testified at the 1995 

evidentiary hearing to having made. Although, given the vast number of trials at which Dr. Grigson testified, 

we find remarkable his ability to remember his specific warning to Gardner some fifteen years after the fact, 

we are constrained by the AEDPA to conclude that the CCA's factual findings that the doctors "said what they 

said they said" are not unreasonable and thus must be accorded the specified deference. 

On the strength of these factual findings, the CCA made two rulings on the merits of Gardner's Smith claim. 

In the first, the CCA held that Dr. Griffith's warnings to Gardner that statements he would make in the 

course of the examination "could be used against him . . . at some later date in the courtroom" "sufficiently 

informed [Gardner] that his statements could be used against him at the punishment stage of his capital 

murder trial since that went on `in the courtroom'" and that "a warning that a statement `may be used against' 

a defendant conveys that the statement could be used at the punishment stage of a capital murder trial."18 The 

CCA's second ruling 

added that Dr. Grigson's warnings, in combination with those given by Dr. Griffith, were clearly sufficient 

under Estelle v. Smith. 19 At the 1995 evidentiary hearing, Dr. Grigson testified that in 1980 he had informed 

Gardner that he was being examined for "dangerousness" which, Grigson explained to Gardner, meant 

"whether or not he represented a continuing threat to society." The CCA concluded that, in conjunction with 

Dr. Griffith's statement, "this more than complies with Estelle v. Smith." 20
 

18 Ex parte Gardner, 959 S.W.2d at 192. 

 
19 The CCA did not evaluate Dr. Grigson's warning for its stand-alone sufficiency; only what it added in combination 

with Dr. Griffith's warning. 

20 Id. 

 
559 As noted, the AEDPA mandates that habeas petitions be granted only if the *559 State court adjudication of 

the claim either "resulted in a decision that [1] was contrary to, or [2] involved an unreasonable application 

of, clearly established Federal law, as determined by the Supreme Court of the United States."21 Being 

disjunctive, each of these two prongs is to be accorded independent meaning, so habeas relief can be granted if 

the prisoner prevails on either prong.22 Although we cannot say that the decision of the CCA was "contrary 

to" the law as established in Estelle v. Smith because the CCA clearly did apply the correct legal rule to the 

pertinent facts, the CCA's application of that rule obviously produced an incorrect result. Thus our relevant 

inquiry is whether the CCA's application "of clearly established Federal law, as determined by the Supreme 

Court of the United States"23 produced a result that is not merely wrong but is so wrong that it is 

"unreasonable." We conclude that it did. 

21 28 U.S.C. § 2254(d)(1). 

 
22 Williams, 529 U.S. at 404-05, 120 S.Ct. 1495. 

 
23 28 U.S.C. § 2254(d)(1). 

 

The Supreme Court, in the recent case of Williams v. Taylor, 24 clarified the standard of review of habeas 

petitions under the AEDPA. In her majority opinion, Justice O'Connor does not purport to define the term 

"reasonable" but does offer useful guidance. Her opinion first makes clear that the standard is an objective one, 
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specifically rejecting25 our previously employed, subjective "all reasonable jurists" standard.26 She then 

describes a relatively broad range along the "reasonableness" continuum at any point on which a state court 

decision might be held to be an "unreasonable application of Federal law": To be unreasonable, the state 

decision must be more than merely incorrect but can be something less than the stringent "all reasonable 

jurists" standard (under which the mere fact that reasonable jurists may disagree about the result requires 

the state court decision to be upheld).27
 

24 529 U.S. 362, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000). 

 
25 Williams, 529 U.S. at 409-10, 120 S.Ct. 1495. 

 
26 We expressed this standard in Drinkard v. Johnson, 97 F.3d 751, 769 (5th Cir. 1996). 

 
27 Id. 

 
Although we have addressed Williams's "unreasonable application" rule on several occasions, we have done 

little to clarify the Supreme Court's standard in that case.28 Other circuits have addressed the issue too and in 

several instances have offered helpful clarifications of the Williams standard. For instance, the Tenth Circuit, 

after noting the importance of the objective nature of the standard, held that "the fact that one court or even a 

few courts have applied the precedent in the same manner to close facts does not make the state court decision 

`reasonable.'"29
 

 
28 See, e.g., Chambers, 218 F.3d at 362; Penry v. Johnson, 215 F.3d 504, 507 (2000); Hill v. Johnson, 210 F.3d 481, 485 

(2000). 

 
29 Valdez v. Ward, 219 F.3d 1222, 1230 (10th Cir. 2000). 

 
The Ninth Circuit in Van Tran v. Lindsey, 30 held that the Williams "unreasonable application" standard 

"generally allows for reversals only where the court of appeals is left with a `definite and firm conviction' that 

560 an error has been committed."31 As the Van Tran court went on to explain, *560 

 
30 212 F.3d 1143 (9th Cir. 2000). 

 
31 Id. at 1153 (citation omitted). We note that this 9th Circuit language is identical to our definition of clear error — 

next to de novo, our least deferential standard of review. Adams v. Unione Mediterranea Di Sicurta, 220 F.3d 659, 670 

(5th Cir. 2000) (citing Anderson v. City of Bessemer City, 470 U.S. 564, 573-74, 105 S.Ct. 1504, 84 L.Ed.2d 518 (1985)). 

 

we must reverse a state court's decision as involving an "unreasonable application" of clearly 

established federal law when our independent review of the legal question does not merely allow us 

ultimately to conclude that the petitioner has the better of two reasonable legal arguments, but rather 

leaves us with a "firm conviction" that one answer, the one rejected by the [state] court, was correct 

and the other, the application of the federal law that the court adopted, was erroneous.32
 

32 Van Tran, 212 F.3d at 1153-54 (citation omitted). 

 
We also note another insightful observation made in Van Tran: The Ninth Circuit emphasized that in Williams 

the Supreme Court 
 

rejected the interpretation, adopted in various forms by the Fourth, Fifth, Seventh, and Eleventh 

Circuits, that defines reasonableness on the basis of whether "reasonable jurists" could disagree about 

the result reached by the state court. Instead, the Court adopted an "objectively unreasonable" 

standard, employing language used in decisions by the Third and Eight Circuits.33
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33 Id. at 1150-51 (citations omitted). 
 

 

This is doubly significant when viewed in the context of the Third and Eighth Circuits' adoption of the same 

test as Williams because both circuits found the "reasonable jurists" standard to be too deferential to state 

courts, clearly implying that the Supreme Court preferred a more stringent habeas review of state court 

decisions. 

Although Williams teaches that state court decisions should not be reversed merely because they are incorrect 

— i.e., just because we would have reached a different conclusion — Justice O'Connor's opinion makes equally 

clear that neither should such decisions be upheld when we conclude that the state court has not just 

misapplied the law to the facts but has done so in an objectively unreasonable manner. Stated another way, even 

though the AEDPA requires the federal courts to show more deference to state court decisions than they 

would in a de novo review, this cannot be interpreted to mean that an "objectively unreasonable" application of 

federal law should be allowed to stand. Even though we cannot reverse a decision merely because we would 

reach a different outcome, we must reverse when we conclude that the state court decision applies the correct 

legal rule to a given set of facts in a manner that is so patently incorrect as to be "unreasonable." 

That is clearly the case here. The CCA first held that Dr. Griffith's warning to Gardner that his statements 

during the examination "could be used against him . . . at some later date in the courtroom" "sufficiently 

informed [Gardner] that his statements could be used against him at the punishment stage of his capital 

murder trial since that went on `in the courtroom.'"34 This warning — given well in advance of trial, to a 

layman with no legal training, out of the presence of his counsel — simply cannot be stretched to the point of 

having "apprise[d] [Gardner] of his rights" and allowed him "knowingly [to] decide to waive them."35 Not, 

at least, 

561 when the rights in question are those *561 recognized in Estelle v. Smith as clearly requiring warnings to 

the defendant that the adverse use in question means use (1) at the punishment stage (2) to accomplish the 

state's goal of obtaining the death penalty. 

34 Ex parte Gardner, 959 S.W.2d at 192. 

 
35 Estelle, 451 U.S. at 469, 101 S.Ct. 1866. 

 
Many events take place in a courtroom during the protracted course of a criminal proceeding — the 

arraignment, various evidentiary hearings, the guilt/innocence phase of the trial — before and in addition to 

the sentencing phase of the trial. Such a vague reference — "in the courtroom" — cannot possibly suffice to 

fulfill Estelle v. Smith's strict requirement that the defendant be informed that his words and the results of the 

psychiatric examination can and will be used against him at the sentencing phase to secure the death penalty. 

In like manner, the general phrase "may be used against him" in no way narrows or identifies the point in the 

criminal proceeding at which Gardner's statements and the results of the examination could and would be 

used against him or for what specific purpose. 

We repeat for emphasis that Dr. Griffith's vague and ambiguous words could reasonably be interpreted by an 

uninitiated layman to mean that (1) the results of the examination could be used (a) by the court (no mention 

of the prosecution) (b) to determine mental competency to stand trial; and (2) the defendant's own statements 

(no mention of the test results or the examining psychiatrist's opinions) could be used against him in court.36 

The CCA then supplemented its holding with an alternative conclusion: When taken together, the warnings 

given by Drs. Griffith and Grigson gave Gardner adequate notice of his rights under Estelle v. Smith. 

Although Dr. 
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Grigson's warnings — specifically his reference to determining Gardner's "dangerousness," as explained to 

mean whether Gardner "represented a continuing threat to society" — might be viewed by some as slightly 

more informative than those given by Dr. Griffith, it is patently unreasonable to say that they meet the 

standards of Estelle v. Smith. As Dr. Grigson testified, his warnings were gleaned from the language of opinion 

authored by a Texas state court judge and this court. An experienced defense counsel or even, perhaps, a 

career criminal well-versed in "jailhouse legalese," might recognize this language as a reference, however 

oblique, to the arcane terms of art in the Texas special issue of "future dangerousness" which in turn signal 

reference to the penalty phase of a capital trial. To most laymen, however, particularly unsophisticated and 

undereducated members of society with no legal training or experience,37 and unaccompanied by counsel, this 

language cannot reasonably be read to satisfy even minimally the strictures of Estelle v. Smith. Indeed, if 

layman such as Gardner could be expected to grasp the hidden significance of such legal "buzz words" and 

thus be deemed to have been adequately informed of their constitutional rights in such settings, then 

prophylactic warnings such as that mandated by Estelle v. Smith would be wholly unnecessary. We can only 

speculate that the CCA's extensive treatment of procedural bar, coupled with the relatively short shrift that it 

gave the Estelle v. Smith issue, might account for that court's otherwise inexplicable conclusion that the 

"warnings" given by Drs. 

Griffith and Grigson, long before the commencement of even the guilt/innocence phase of Gardner's trial, were 

562 sufficient under Estelle v. Smith even though neither *562 doctor mentioned or even hinted at the possibility of 

the introduction of the results of the examination at the punishment phase of the trial to secure a sentence of 

death. Those elements are so clearly required by the Supreme Court in Estelle v. Smith and its progeny that 

they are indispensable elements to a conclusion of informed consent, itself an indispensable requisite for the 

waiver of such a basic constitutional right. 

36 See supra note 4. 

 
37 There is no indication in the record that Gardner possessed even a minimal jailhouse grasp of criminal or 

constitutional law. 

 

C. Prejudice 
 

The State nevertheless contends that, even if the warnings given by Drs. Griffith and Grigson were 

inadequate to meet the Estelle v. Smith standard, Gardner was not prejudiced by the admission of Dr. Griffith's 

testimony at sentencing. We are well aware that we cannot grant habeas relief to a petitioner unless he can 

show that he suffered "actual prejudice" from the trial error at issue.38 Actual prejudice results when "the 

error had substantial and injurious effect or influence in determining the jury's verdict."39 Texas argues that 

Gardner was not prejudiced by the introduction of Dr. Griffith's testimony because (1) Dr. Griffith was 

thoroughly cross- examined at the sentencing phase of the trial, and (2) the evidence demonstrated that 

Gardner's crime was such a heinous and brutal one that the jury undoubtedly would have sentenced him to 

death, even if they had not been exposed to the testimony of Dr. Griffith. We disagree entirely. 

38 Brecht v. Abrahamson, 507 U.S. 619, 637, 113 S.Ct. 1710, 123 L.Ed.2d 353 (1993); Woods v. Johnson, 75 F.3d 1017, 1019 

(5th Cir. 1996) (applying the Brecht standard for harmless error to an Estelle v. Smith claim). 

39 Kotteakos v. United States, 328 U.S. 750, 776, 66 S.Ct. 1239, 90 L.Ed. 1557 (1946). 

 
Dr. Griffith's testimony was the centerpiece of the evidence presented by the State during the punishment 

phase of Gardner's trial. After being introduced to the jury as a medical expert with extensive experience in 

evaluating the future dangerousness of criminal defendants, Dr. Griffith testified, with "one hundred percent 

certainty," that Gardner would "commit violent acts in the future"; that he was "super dangerous, and 
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[would] kill [again] given any chance at all"; and that he would be a danger to others even if incarcerated. 

"Would": not "might," not likely "would," but absolutely "would." Dr. Griffith further testified that Gardner 

exhibited no remorse for his crimes and that any behavior to the contrary should not to be believed. 

Those words, spoken by a highly credentialed and experienced expert bearing the imprimatur of the State, 

constitute as great if not greater prejudice to Gardner than that suffered by the criminal defendants in 

Satterwhite v. Texas 40 and Vanderbilt v. Collins, 41 both cases in which Estelle v. Smith violations were found to 

563 have actually prejudiced the habeas petitioner. *563 In each of those cases, the State bolstered the testimony 

of the psychiatric examiner by presenting many witnesses who testified to the bad character of the 

defendant. Here, Dr. Griffith was the one and only character witness presented by the State at the 

punishment phase. In addition, the substance of Dr. Griffith's testimony and the vehemence with which he 

presented it were at least as damaging, if not more so, than that of the psychiatric examiners in Satterwhite 

and Vanderbilt. In the words of our opinion in Vanderbilt, "it would strain credulity to conclude that Dr. 

[Griffith]'s testimony, which was quite lengthy and bore the imprimatur of an expert's opinion, did not have 

substantial, injurious effect on the outcome of [Gardner's] penalty phase."42 We are satisfied that this 

prejudice was in no way diminished, much 

less eliminated, by the valiant efforts of Gardner's trial counsel to mitigate through cross-examination the 

devastating effects of the expert testimony of the experienced and clearly biased psychiatrist for the State. 

40 486 U.S. 249, 108 S.Ct. 1792, 100 L.Ed.2d 284 (1988). Dr. Grigson was the state's psychiatric expert in that case and 

his testimony, found by the Supreme Court to have actually prejudiced the defendant, was remarkably similar to that 

of Dr. Griffith in this case, both in its content and in its prejudicial effect on the jury. He testified that "in his expert 

opinion, Satterwhite `will present a continuing threat to society by continuing acts of violence.' He [further] 

explained that Satterwhite has `a lack of a conscience.'" In like manner, Dr. Griffith testified that Gardner would 

"commit violent acts in the future;" that he was "super dangerous, and [would] kill [again] given any chance at 

all"; that he would be a danger to others even if incarcerated; that he exhibited no remorse for his crimes; and that 

any behavior indicating to the contrary should not to be believed. 

41 994 F.2d 189 (5th Cir. 1993). 

 
42 Id. at 199. 

 
Likewise, the State's stereotypical fall-back argument — that the heinous and egregious nature of the crime 

would have ensured assessment of the death penalty even absent the psychiatric testimony about future 

dangerousness — cannot carry the day here. First, that argument cannot prevail without eviscerating the 

Supreme Court-approved Texas "special issues" scheme. To permit a jury to impose the death sentence solely 

because the facts are heinous and egregious would be to return to the days of inflicting capital punishment 

based on emotion and revenge, supplanting altogether the questions of deliberateness and future 

dangerousness which make the Texas scheme constitutional. Second, in this particular case, the details of the 

crime, as horrific as they are on an absolute scale, are not significantly more egregious than those in, for 

example, Vanderbilt. 43
 

Except for there being a second teenage victim here (who survived), the crimes are amazingly parallel; yet the 

equally heinous facts in Vanderbilt were insufficient to negate prejudice. Finally, our decades of experience 

with scores of § 2254 habeas cases from the death row of Texas teach an obvious lesson that is frequently 

overlooked: Almost without exception, the cases we see in which conviction of a capital crime has produced a 

death sentence arise from extremely egregious, heinous, and shocking facts. But, if that were all that is 

required to offset prejudicial legal error and convert it to harmless error, habeas relief based on evidentiary 

error in the punishment phase would virtually never be available, so testing for it would amount to a hollow 

judicial act. 
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We are satisfied that here, Dr. Griffith's testimony cannot conceivably be said to have had no substantial, 

injurious effect on the outcome of the penalty phase of this case: There was Estelle v. Smith error and it was 

legally prejudicial. 

43 Vanderbilt, 994 F.2d at 191. 

 

III. Conclusion 

As Estelle v. Smith teaches, the Fifth Amendment requires that the defendant in a capital trial who is subjected 

to a court-ordered psychiatric examination be informed that he is free to refuse to participate in that 

examination because its results can be used against him at the sentencing phase of the trial to secure the death 

penalty. Even though no magic words are required to be incanted talismanically, we nevertheless conclude that 

the "warnings" given here were so vague and ambiguous that it would not merely be erroneous but 

indisputably 

564 would be *564 unreasonable to conclude that they could possibly have informed Gardner adequately, for 

purposes of satisfying Estelle v. Smith, that the psychiatric examination to be conducted by Dr. Griffith 

could and would be so used. We are thus satisfied that the CCA's conclusion — that the warnings given by 

Drs. 

Griffith and Grigson were sufficient under Estelle v. Smith — constitutes an "unreasonable application of 

federal law" to the facts that out of deference we are constrained to accept. We therefore reverse the decision of 

the district court and grant Gardner's petition for the writ of habeas corpus. Inherent in this holding is our 

conclusion that Gardner was actually prejudiced by this violation of his Fifth Amendment rights. The 

judgment of the district court is reversed and the case remanded to that court with instructions to enter an 

order granting Gardner a writ of habeas corpus unless, within a reasonable time specified by the district 

court, the State of 

Texas either (1) conducts a new constitutionally permissible, sentencing proceeding or (2) vacates Gardner's 

death sentence and imposes the automatic life sentence specified by Texas law for a defendant who is 

convicted of capital murder but not sentenced to death. 

REVERSED and REMANDED with INSTRUCTIONS. 
 

E. GRADY JOLLY, Circuit Judge, Concurring: 
 

I concur in the conclusion reached by the majority. Respectfully, however, I am unable to subscribe to its 

reasoning. I believe that ultimately the correct result in this case can be reached swiftly, without a prolix 

effort to further define "unreasonable." 

Succinctly stated, this is the way I see this case: Estelle v. Smith, 451 U.S. 454, 101 S.Ct. 1866, 68 L.Ed.2d 359 

(1981), requires that, before undergoing a psychiatric examination concerning future dangerousness, a 

defendant must be "informed . . . that he has a right to remain silent and that anything he says can be used 

against him at the sentencing proceeding." Powell v. Texas, 492 U.S. 680, 681, 109 S.Ct. 3146, 106 L.Ed.2d 

551 (1989). The Texas Court of Criminal Appeals applied this legal principle in Gardner's case. The record 

shows that Gardner was advised of his right to remain silent and told that his statements during the 

psychiatric exam could be used for or against him in the courtroom to determine dangerousness.1 These 

statements 

constitute the undisputed facts to which the court of criminal appeals applied the Estelle legal principle. The 

court of criminal appeals determined that the warnings given Gardner were sufficient to comply with the 

requirements of Estelle. 
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1 This characterization of the warnings given Gardner is extracted from a combination of the testimonies of both Dr. 

Griffith and Dr. Grigson. 

 

Under Williams v. Taylor, 529 U.S. 362, 120 S.Ct. 1495, 1523, 146 L.Ed.2d 389 (2000), we are to grant the 

habeas writ only if the court of criminal appeals' determination was "an unreasonable application" of the 

Estelle principle. While Estelle requires that a defendant be warned that his statements could be used against 

him in a sentencing proceeding, Gardner was only told that his statements could be used "in the courtroom" 

to 

determine his dangerousness. As a matter of law, I believe the warnings given Gardner failed to convey the 

express message specifically required by Estelle as applied in death cases — that any statement a defendant 

 

makes could be used against him for the purposes of sentencing. The warning given Gardner only conveys that 

565 the statements could be used during the course of *565 the trial, at whatever point in the trial 

dangerousness may become relevant. This broad warning does not convey the admonition that specifically 

addresses the sentencing phase so as to inform a reasonably minded defendant that what he says can be 

used against him to put him to death. Such specificity is required, as a matter of law, under Estelle. The court 

of criminal appeals, therefore, unreasonably applied the law when it determined that Gardner's warnings 

complied with Estelle. 

 

Thus, I fail to see the relevance of the majority's repeated reference to Gardner's alleged status as an 

"uninitiated layman" and "unsophisticated and undereducated member of society." Is the majority saying that 

at some point a defendant's education renders a warning under Estelle unnecessary, or that the law applies 

differently to defendants based on their socio-economic and intellectual status? Or is the majority's emphasis 

on the fact that Gardner was not "experienced defense counsel" or "well-versed in jailhouse legalese" 

suggesting that the failure to give proper warnings under Estelle is subject to a harmless error exception if the 

defendant is an experienced attorney? In my view, the socio-economic and intellectual status of the defendant 

is irrelevant in a case like this, where the express statements fail, as a matter of law, to convey the warnings 

required under Estelle. 

In sum, deciding the case in the way I suggest obviates the need to try further to define "unreasonable 

application" — a task undertaken by the majority with little success when it suggests that "we must reverse 

when we conclude that the state court decision applies the correct legal rule to a given set of facts in a 

manner that is so patently incorrect as to be `unreasonable.'" The majority's analysis here is a tautology — it 

simply substitutes one protean phrase (patently incorrect application) for another (unreasonable application). 

In the end, the majority's lengthy journey to define "unreasonable" is a circular one, and we are left at the 

point at which we started. In my opinion, here we are better off not wandering down this road, especially 

when the 

excursion is unnecessary. Although I cannot subscribe to the majority's "unreasonable application" 

analysis, I respectfully concur in the conclusion reached by the majority. 
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Appeal from the United States District Court for the Middle District of 

Louisiana. Before BROWN, REAVLEY and RANDALL, Circuit Judges. 

REAVLEY, Circuit Judge: 
 

Appellant Freddie Holmes, an inmate at the Louisiana State Penitentiary, collaterally attacks his 1979 

conviction for armed robbery. He asserts that his mental condition at the time of trial prevented him from 

understanding the charges against him or assisting in his defense. He further contends that the state trial 

court failed to conduct an adequate competency hearing. The district court denied the petition without a 

hearing. We affirm. 

I. The Factual Background 

The charges against Holmes arose out of the robbery at gunpoint of a Burger King restaurant in East 

Baton Rouge. A restaurant employee phoned police during the robbery, and Holmes was arrested within 

minutes. Several eyewitnesses identified Holmes at the scene of the robbery shortly after his arrest. 

During pretrial incarceration the defense moved for a psychiatric examination, and the state trial court 

appointed a sanity commission to examine Holmes. Dr. Fransico Silva, a psychiatrist, and Dr. Hypolite 

Landry, the Parish coroner, interviewed Holmes and recommended commitment for further observation. After 

receiving the report, the state trial court held a sanity hearing. Drs. Silva and Landry testified that Holmes 

had been so uncooperative during the psychiatric interviews that they were unable to determine whether he 

was competent to stand trial. Both physicians, however, acknowledged that Holmes might be "malingering." 

The doctors 

agreed that they would have to observe Holmes further to decide whether his alleged mental disorder was 

genuine or feigned. 

On his own initiative the state trial judge called Holmes as a witness. He examined Holmes and allowed 

defense counsel to ask questions. At the close of the testimony, the state judge decided that further 

observation was unnecessary. He found that Holmes was merely feigning a mental disorder, and assigned the 

case for trial. 
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At trial Holmes did not dispute the commission of the crime. Instead, Holmes argued that he was insane at 

the time of the offense as a result of injecting preludin, an amphetamine that can cause toxic psychosis if taken 

in massive doses. The jury found Holmes guilty and the Louisiana Supreme Court affirmed his conviction. See 

State v. Holmes, 393 So.2d 670 (La. 1981). 

The Constitutional Right 

Due Process prohibits the conviction of an accused who lacks mental competence to stand trial. Pate v. 

967 Robinson, 383 U.S. 375, 378, 86 S.Ct. 836, 838, 15 L.Ed.2d 815 (1966). An accused must have both *967 

"sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding," and 

"a rational as well as factual understanding of the proceedings against him." Drope v. Missouri, 420 U.S. 162, 

172, 95 S.Ct. 896, 904, 43 L.Ed.2d 103 (1975) (quoting Dusky v. United States, 362 U.S. 402, 80 S.Ct. 788, 789, 4 

L.Ed.2d 824 (1960) (per curiam)). As a corollary to this substantive right, a state must afford procedures 

adequate to guard an accused's right not to stand trial or suffer conviction while incompetent. Drope, 420 

U.S. at 172, 95 S.Ct. at 904; See Pate, 383 U.S. at 385, 86 S.Ct. at 842. 

Different standards govern the substantive and procedural dimension of the right not to be tried while 

incompetent. To show a substantive violation, an accused must prove an inability either to comprehend or 

participate in the criminal proceedings. To obtain a habeas corpus hearing on a substantive claim, the accused 

must offer clear and convincing evidence to raise a threshold doubt about competency. Lokos v. Capps, 625 

F.2d 1258, 1261 (5th Cir. 1980). To show a procedural violation, the accused must point to evidence before 

the trial court that raised a bona fide doubt about competency. Once such a doubt is known to the trial court, 

it must conduct an adequate hearing. See Pate v. Robinson, 383 U.S. at 385, 86 S.Ct. at 842. 

Holmes places his principal reliance on a procedural violation under Pate, contending that upon the report of 

the sanity commission, the trial court bore a constitutional duty to conduct a full competency hearing. 

Holmes argues that the court had only inconclusive psychiatric evidence and could not by a sua sponte 

examination provide an adequate basis to reject the expert medical opinion which recommended further 

evaluation. Holmes also contends that the court violated the privilege against self incrimination by 

compelling his testimony at the hearing, which rendered the court's finding unconstitutional. 

The Pate Issue 

We have acknowledged that the fact finding process under Pate must rest on procedures and evidence 

"sufficient to permit a trier of fact reasonably to assess an accused's competency against prevailing medical 

and legal standards." Fulford v. Maggio, 692 F.2d 354, 361 (5th Cir. 1982), rev'd on other grounds, U.S. , 

103 S.Ct. 2261, 76 L.Ed.2d 794 (1983). The adequacy of the procedures, however, varies according to the 

"fact matrix." Curry v. Estelle, 531 F.2d 766, 768 (5th Cir. 1976). We have never suggested that a state court 

must 

conduct "a full-blown competency hearing everytime there is the slimmest evidence of incompetency." Id; see 

United States v. Horovitz, 584 F.2d 682, 683 n. 3 (5th Cir. 1978). 

At the state hearing the doctors reported the following indications of incompetency: (1) Holmes either did not 

respond to questions or responded irrelevantly; (2) Holmes stated that he was charged with indecent exposure; 

(3) Holmes had stated that he exposed himself after injecting preludin; and (4) Holmes stated that his 

neighbors were plotting against him. The psychiatrist concluded that "if [Holmes] behaved with his counsel 

the way he behaved with me, obviously, he could not assist counsel." 
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Other evidence at the hearing, however, militated against a finding of incompetency. Defense counsel did not 

report difficulty communicating with Holmes. Counsel stated that Holmes had cooperated with him, and had 

supplied his wife's address along with information about his past history. Counsel complained only that 

Holmes had given him no details about the crime. Holmes was able to respond to questions from the court. 

Although Holmes exhibited a failure of memory on some subjects and expressed fears about plotting 

neighbors, he detailed alleged physical abuse by the arresting officers. Holmes was also able to recall his drug 

abuse. 

In concluding that Holmes was feigning mental illness, the court cited several reasons. First, the court 

noted Holmes's extensive criminal record and inferred from it Holmes's sophistication concerning criminal 

968 proceedings. Second, the court observed that Holmes exhibited selective recall; he *968 could remember 

the basis of his defense, preludin abuse, but not the charges against him. Finally, the court stated that 

Holmes's attitude and demeanor during his testimony evinced deliberate malingering designed to delay 

prosecution. 

We see no fault in the procedure or decision of the state court. There is no suggestion that Holmes has any 

history of mental illness. Holmes did not exhibit at any time the type of bizarre behavior that might suggest 

an unbalanced mind. The psychiatric testimony turned not on the effects of any mental illness upon 

competency, but on Holmes's sincerity. Credibility determinations do not necessarily require psychiatric 

evaluation. 

We have never suggested that a trial court lacks discretion to determine the competency of an accused 

without the support of expert medical opinion. See, Fulford v. Maggio, 692 F.2d at 361 n. 6; Curry v. Estelle, 

531 F.2d at 768. Indeed, we have upheld a competency determination that pitted lay evidence against 

contrary expert testimony. See White v. Estelle, 669 F.2d 973, 977-78 (5th Cir. 1981). In Fulford, the Supreme 

Court has emphasized that we should accept the state court's evaluation of competency unless that 

evaluation is not "fairly supported by the record." U.S. at , 103 S.Ct. at 2264 (quoting 28 U.S.C. § 2254(d) 

(1976)). 

Here, we find ample support for the trial court's reasons. 
 

We cannot agree with Holmes that the trial court undercut the validity of the hearing by calling him to the 

stand. The Fifth Amendment privilege against self incrimination does not prohibit examination of an accused 

for the purposes of a routine competency determination. See Estelle v. Smith, 451 U.S. 454, 465, 101 S.Ct. 

1866, 1874, 68 L.Ed.2d 359 (1981); French v. Blackburn, 428 F. Supp. 1351, 1358-59 (M.D. N.C. 1977), aff'd, 

443 U.S. 901, 99 S.Ct. 3091, 61 L.Ed.2d 869 (1979); cf. United States v. Leonard, 609 F.2d 1163, 1165 n. 3 (5th 

Cir. 1980) (no Fifth Amendment violation where any evidence concerning merits of defense can be 

suppressed). Eliciting responses from Holmes for purposes of deciding the competency issue was permissible 

where the prosecution made no use of those statements during the trial. 

The Substantive Claim 

The claim of incompetency in fact requires little discussion. A review of the trial transcript reveals no 

inability on Holmes's part to participate in his defense. In a remarkable reversal of form, Holmes testified 

coherently on his own behalf. That testimony moved Dr. Landry to remark that there was "no comparison" 

between Holmes's behavior during the psychiatric examination and at trial. 

The only evidence suggesting reduced capacity at trial derived from Holmes's testimony concerning his 

memory loss and drug abuse. Amnesia, even, is not equated with incompetency. See United States v. Swanson, 

572 F.2d 523, 526 (5th Cir. 1978). Nor does evidence of drug addiction require that one be found 
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incompetent. See Warren v. United States, 488 F.2d 862, 863 (5th Cir. 1974). The Louisiana Supreme Court 

found that Holmes's performance at trial belied incompetency. Holmes v. State, 393 So.2d at 674. We accord 

deference to that conclusion. See Maggio v. Fulford, U.S. at , 103 S.Ct. at 2264; 28 U.S.C. § 2254(d). 

 

 

 

AFFIRMED. 
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