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                    Forward 
 

We live in dark times, times in which justice has be- 

come injustice and the torch for freedom has gone out. 

Those fighters of the past, those who stood up for the 

people are likely in their graves wondering how 

some- thing like this has happened yet this isn't new 

nor was it something that wasn't expected. A person may 

look at one who is in prison or in jail and turn up 

their nose to them or even attempt to ridicule them yet 

we are all human first and foremost then as American's 

we have rights under the United States Constitution. 

Therefore this tiny study has been compiled so that the 

one who is searching for justice be given it. 

So with this primer you will begin your studies on 

ineffective assistance of counsel by learning foundation 

and a few examples in which you will find solution for. 

- Jonah Sanders 
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The Legal Standard 

 
The right to be represented by counsel is by far the most 

important of a defendant‟s constitutional rights because 

it affects the ability of a defendant to assert a myriad of 

other rights. 

As Justice Sutherland explained in Powell v. 

Alaba- ma, 287 U.S. 45, 68-69 The right to be heard 

would be, in many cases, of little avail if it did not 

comprehend the right to be heard by counsel. Even the 

intelligent and ed- ucated layman has small and 

sometimes no skill in the science of law. If charged 

with a crime, he is incapable, generally, of determining 

for himself whether the indict- ment is good or bad. 

He is unfamiliar with the rules of evidence. Left 

without the aid of counsel he may be put on trial 

without a proper charge, and convicted up- on 

incompetent evidence, or evidence irrelevant to the 

issue or otherwise inadmissible. He lacks both the 

skill and knowledge adequately to prepare his defense, 

even though he have a perfect one. He requires the 

guiding 
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hand of counsel at every step in the proceedings against 

him. Without it, though he be not guilty, he faces the 

danger of conviction because he does not know how to 

establish his innocence. 

 
If that be true of men of intelligence, how much more 

true is it of the ignorant and illiterate, or those of feeble 

intellect. If in any case, civil or criminal, a state or federal 

court were arbitrarily to refuse to hear a party by 

coun- sel, employed by and appearing for him, it 

reasonably may not be doubted that such a refusal would 

be a denial of a hearing, and, therefore, of due process in 

the consti- tutional sense. Id., at 68-69, 53 S.Ct., at 63-

64. 

The right to the assistance of counsel is 

guaranteed by the Sixth and Fourteenth Amendments 

to the United States Constitution and Article 1, 

Section 10 of the Texas Constitution. This right to 

the assistance of coun- sel has long been understood to 

include a “right to the effective assistance of counsel.” 

See McMann v. Richard- son, 397 U.S. 759, 771, n. 14 

(1970). The integrity of our 
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criminal justice system and the fairness of the adversary 

criminal process is assured only if an accused is repre- 

sented by an effective attorney. See United States v. Mor- 

rison, 449 U.S. 361, 364 (1981). Absent the effective as- 

sistance of counsel, “a serious risk of injustice infects the 

trial itself.” Cuyler v. Sullivan, 446 U.S. 335, 343 

(1980). Thus, a defendant is constitutionally entitled to 

have ef- fective counsel acting in the role of an advocate. 

See An- ders v. California, 386 U.S. 738, 743 (1967). 

The United States Supreme Court in Strickland 

v. Washington, 466 U.S. 668 (1984) established the 

federal standard for determining whether an attorney 

rendered reasonably effective assistance of counsel. 

The Texas Court of Criminal Appeals in Hernandez 

v. State, 726 S.W.2d 53, 57 (Tex. Crim. App. 1986) 

adopted the Strickland test as the proper test under 

state law to gauge the effectiveness of counsel. Pursuant 

to that test . . . the defendant must show that counsel‟s 

performance was de- ficient. This requires showing that 

counsel made errors so serious that counsel was not 

functioning as the „coun- sel‟ guaranteed the defendant 

by the Sixth Amendment. 
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Second, the defendant must show that the deficient per- 

formance prejudiced the defense. This requires showing 

that counsel‟s errors were so serious as to deprive the de- 

fendant of a fair trial, a trial whose result is reliable. 

Strickland v. Washington, 466 U.S. at 687. 

In Ex parte Lilly, 656 S.W.2d 490, 493 (Tex. 
Crim. 

App. 1983), the court stated: 

 

It is fundamental that an attorney must have a firm 

command of the facts of the case as well as the law before 

he can render reasonably effective assistance of counsel. 

. . . A natural consequence of this notion is that counsel 

also has a responsibility to seek out and interview poten- 

tial witnesses and failure to do so is to be ineffective, 

if not incompetent, where the result is that any vi- 

able defense available to the accused is not advanced. 

It has been held that, even if an attorney‟s manner 

of conducting a trial was trial strategy, it can be so ill- 

chosen as to render a trial fundamentally unfair. United 

States v. Rusmisel, 716 F.2d 301, 310 (5th Cir. 

1983). Any trial “strategy” that flows “from lack of 

diligence in preparation and investigation is not 

protected by the presumption in favor of counsel.”  
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Kenley v. Armontrout, 937 F.2d 1198, 1304 (8th 

Cir.), cert. denied, 502 U.S. 

964 (1991); Ex parte Amezquita, 223 S.W.3d 363, 

367-68 (Tex. Crim. App. 2006) (failure to 

investigate evidence that someone else committed the 

crime); Wig- gins v. Smith, 539 U.S. 510, 521 (2003) 

(failure to con- duct reasonable investigation is 

ineffective assistance); Ex parte Briggs, 187 S.W.3d 

458, 467-69 (Tex. Crim. App. 2005) (attorney 

ineffective for failure to investigate medical evidence). 

Moreover, the courts have repeatedly found that the 

failure to make proper evidentiary ob- jections because 

of a misunderstanding or ignorance of the rules 

satisfies the first prong of the Strickland test. United 

States v. Williams, 358 F.3d 956, 964-65 (D.C. 

Cir. 2004); Gochicoa v. Johnson, 118 F.3d 440, 447 (5th 

Cir. 1997); Westley v. Johnson, 83 F.3d 714, 723 (5th 

Cir. 1996); Crockett v. McCotter, 796 F.2d 787, 

792 (5th Cir. 1986). No professional norms justify an 

inade- quately researched objection. See Wiggins v. 

Smith, 539 

 

U.S. 510, 526 (2003) (finding counsel's conduct unrea- 

sonable when it "resulted from inattention, not reasoned 
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strategic judgment"). In Baldwin v. State, 668 S.W.2d 

762, 764 (Tex. App. - Houston [14 Dist.] 1984, no 

pet.), the court foundth ineffective assistance of counsel 

when the attorney permitted the eliciting of 

inadmissible and incriminating hearsay. The court in 

Lyons v. McCotter, 770 F.2d 529 (5 Cir. 1985), held 

that passing over admis- sion of prejudicial and 

arguably inadmissible evidence may be a strategic 

decision by trial counsel, 

 

while passing over admission of prejudicial and 

clearly inadmissible evidence has no strategic value and 

may constitute ineffective assistance. Also, in 

Strickland 

v. State, 747 S.W.2d 59, 60-61 (Tex. App. - 

Texarkana 1988, no pet.), the court found ineffective 

assistance for counsel‟s failure to object to four 

inadmissible extrane- ous offenses. See also Mares v. 

State, 52 S.W.3d 886 (Tex. App. - San Antonio 2001, 

pet. ref ‟d) (holding failure to make objection in this 

case cannot be considered rea- sonable trial strategy); 

Moore v. Johnson, 194 F.3d 586, 604 (5th Cir. 1999); 

Proffitt v. Waldron, 831 F.2d 1245, 1248 (5th 

Cir.1987) (holding tactical decisions that give no 

advantage to a defendant are not reasonable and the 
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court will not engage in presumption of reasonableness 

under these circumstances); Welborn v. State, 785 

S.W.2d 391, 396 (Tex. Crim. App. 1990) (failure to 

ob- ject to inadmissible evidence). 

Although counsel's effectiveness is normally judged 

by the totality of the representation, a single egregious 

error can constitute ineffective assistance of counsel. Ex 

parte Felton, 815 S.W.2d 733, 736 (Tex. Crim. 

App. 

 

1991); Ex parte Raborn, 658 S.W.2d 602, 605 (Tex. 

Crim. App. 1983). A single error of counsel may 

support a claim of ineffective assistance if the error was 

of such magnitude that it rendered the trial 

fundamentally un- fair. See Ex parte Varelas, 45 

S.W.3d 627, 630 (Tex. Crim. App. 2001) (failure to 

request limiting instruc- tion and an instruction that 

extraneous offense must be proven beyond a reasonable 

doubt is ineffective); Nelson v. Estelle, 642 F.2d 903, 

907 (5th Cir.1981); Tress v. Maggio, 731 F.2d 288, 

292-94 (5th Cir. 1984) (failure to seek severance); 

Summit v. Blackburn, 795 F.2d 1237, 1244-45 (5th Cir. 

1986) (failure to object to proving corpus delicti 

solely by defendant‟s confession); Ex parte 
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Zepeda, 819 S.W.2d 874, 886-87 (Tex. Crim. App. 

1991) (failure to request accomplice witness instruc- 

tion); Cooke v. State, 735 S.W.2d 928, 930 (Tex. App. 

- Houston [14th Dist.] 1987, pet. ref ‟d) (failure to 

object to tainted identification after illegal arrest and to 

proffer of bolstering testimony when entire strategy was 

mistak- en identity); Sanders v. State, 715 S.W.2d 771, 

776 (Tex. App. - Tyler 1986, no pet.) (failure to raise 

involuntari- ness of confession). 

Therefore, if counsel intended to object, but simply 

failed to do so because of the lack of awareness of the 

legal requirements for a proper objection or proffer, his 

deficiency prejudiced the defense and requires relief. 
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Ineffective Assistance on Appeal 
 
Strickland also applies to an attorney‟s performance in 

handling an appeal. See Evitts v. Lucey, 469 U.S. 

387, 396 (1985) (due process requires that defendant 

have ef- fective assistance of counsel on his first appeal);  

 

Ex parte Flores, 387 S.W.3d 626, 639 (Tex. Crim. 

App. 2012) (to obtain new appeal based on ineffective 

assistance appli- cant must show that 1) counsel's 

decision not to raise a particular issue was objectively 

unreasonable and 2) there is a reasonable probability 

that, but for counsel's failure to raise that issue, he 

would have prevailed on ap- peal). 

 

Although appellate counsel is not required to raise 

every non-frivolous claim and may be selective in 

inclu- sion of issues in order to maximize success, 

counsel has an obligation to raise determinative issues. 

See Smith v. Robbins, 528 U.S.259, 287-88 (2000). In 

this regard, several federal circuits have held that 

appellate counsel is ineffective if counsel fails to raise a 

claim that qualifies as 
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a “dead bang” winner. See Upchurch v. Bruce, 333 F.3d 

1158, 1163-64 (10th Cir. 2003); Cargle v. Mullin, 

317 

F.3d 1196, 1202 (10th Cir. 2003); Fagan v. 
Washington, 

942 F.2d 1155, 1157 (7th Cir. 1991). These 

note that the failure to raise a substantial claim can be 

indica- tive only of oversight or ineptitude. See Fagan, 

942 F.2d at 1157. See also Evans v. Clarke, 680 F. 

Supp. 1351, 1359-60 (D. Neb.1985) (denial of effective 

assistance of appellate counsel warranted habeas relief 

where claims not presented on direct appeal had at least 

arguable mer- it and counsel affirmatively argued against 

client‟s case). In Stallings v. United States, 536 F.3d 

624, 627 (7th Cir. 2008), the court stated that where 

a petitioner al- leges ineffective assistance of appellate 

counsel the ap- pellate court first examines the record 

to see whether counsel omitted significant and obvious 

issues and, if so, the court then compares the neglected 

issues to those actually raised. If the ignored issues are 

clearly stronger than those raised, appellate counsel was 

deficient. See al- so Passmore v. Estelle, 594 F.2d 115, 

118 (5th Cir. 1979) (finding appellate counsel 

ineffective). 
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Exceptions To Strickland 

 
These are some errors that “are so likely to prejudice the 

accused that the cost of litigating their effect in a partic- 

ular case is unjustified” thus making it unnecessary to es- 

tablish the prejudice prong of Strickland. United 

States v. 

Cronic, 466 U.S. 648, 658 (1984). Prejudice is pre- 

sumed in situations where the likelihood of counsel hav- 

ing provided effective assistance is extremely small such 

as where counsel failed completely to subject the pros- 

ecution‟s case to “meaningful adversarial testing.” Id. at 

660 (citing in illustration Powell v. Alabama, 287 

U.S. 45 (1932)). According to the Court of Criminal 

Ap- peals, it is unnecessary for a defendant to meet the 

preju- dice requirement of Strickland if he was actually 

or con- structively denied the assistance of counsel 

altogether, if counsel was prevented from assisting the 

accused at a critical stage of the proceedings because of 

some type of state interference, or if counsel was 

burdened by an ac- 
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tual conflict of interest which adversely affected coun- 

sel‟s performance. Mitchell v. State, 989 S.W.2d 747, 748 

(Tex. Crim. App. 1999); Cannon v. State, 252 

S.W.3d 342, 349 (Tex Crim. App. 2008) (reversal for 

ineffective assistance where counsel declined to perform 

basic de- fense functions). “Apart from circumstances of 

that mag- nitude, however, there is generally no basis for 

finding a Sixth Amendment violation unless the accused 

can show how specific errors of counsel undermined 

the reliabili- ty of the finding of guilt.” United States v. 

Cronic, supra at 659 n. 26. In other words, in order for 

the presump- tion of prejudice to apply, the attorney 

must complete- ly fail to challenge the prosecution‟s 

entire case, not just elements of it. Haynes v. Cain, 298 

F.3d 375, 380-382 (5th Cir. 2002); also see Bell v. 

Cone, 535 U.S. 685, 697 (2002) (noting that difference 

between situations ad- dressed by Strickland and 

Cronic is “not of degree but of kind”). 
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Failure To Investigate 
 

 
Strickland v. Washington, 466 U.S. 668, 691, 80 
L.Ed.2d 

674 (1984) 

- Counsel has a duty to make reasonable investiga- 

tions or to make a reasonable decision that makes partic- 

ular investigations unnecessary. 

 

 
United States v. Mooney, 497 F.3d 397, 404 (4th 

Cir. 2007) 

- Counsel in criminal cases are charged with the 

re- sponsibility of conducting appropriate 

investigations, both factual and legal, to determine if 

matters of defense can be developed. 

Rickman v. Bell, 131 F.3d 1150, 1157 (6th Cir. 1997) 

- Defense counsel's preparation for trial amounted to 

total failure to actively advocate his client's case. 

1. Breakdown two scenarios of error. 

2. How do you resolve them? 
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Failure To Investigate Defense or Evidence 

 
Gomez v. Beto, 462 F. 2d 596, 597 (5th Cir. 1972) 

- When a defense counsel fails to investigate his 

client's only possible defense, although requested to do 

so by him; and fails to subpoena witnesses in support of 

defense, it can hardly be said that the defendant has had 

effective assistance of counsel. 

-  

Groseclose v. Bell, 130 F. 3d 1161, 1169-70 (6th 

Cir. 1997) 

- Describing defense counsel's failure to have any de- 

fense whatsoever and failure to conduct any meaningful 

adversarial challenge as especially appalling in 

holding attorney ineffective. 

Blake v. Kemp, 758 F. 2d 523, 535 (11th Cir. 1985) 
 

- Ineffective assistance where attorney failed to pre- 

pare for penalty phase proceedings because he believed 

that his client would not be convicted. 

 
1. Breakdown two scenarios of error. 

2. How do you resolve them? 
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Failure To Investigate Witnesses 
 
Hoots v. Allsbrook, 785 F. 2d 1214, 1221 (4th Cir. 

1986) 

- Counsel must ordinarily investigate possible meth- 

ods for impeaching prosecution witnesses. 

 
Nealy v. Cabana, 764 F. 2d 1173, 1177 (5th Cir. 1985) 

- At a minimum, counsel has the duty to interview 

potential witnesses and to make an independent investi- 

gation of the facts and circumstances. 

-  
Bryant v. Scott, 28 F.3d 1411, 1419 (5th Cir. 1994) 
 

- Duty to investigate includes obligation to 

investi- gate all witnesses who may have information 

concerning his or her guilt or innocence. 

-  

1. Breakdown two scenarios of error. 

2. How do you resolve them? 
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Failure To Investigate Competency or Insanity 
De- fense 

 
United States v. Kaufman, 109 F.3d 186 (3d Cir. 1997) 

- failure to conduct any investigation into possible 

insanity defense was ineffective assistance. 

Bouchillion v. Collins, 907 F.2d 589, 592 (5th 
Cir.1990) 

- A court cannot accept a guilty plea from an 

in- dividual that is mentally incompetent; failure to 

inves- tigate competency is prejudicial if there is  

- reasonable probability that the defendant was 

incompetent to pled guilty. 
 

McLuckie v. Abbott, 337 F. 3d 1193, 1199 (10th 

Cir. 2003) 
 

- A failure to timely investigate a client's mental 

state, let alone a failure to assert a mental state defense at 

trial, falls well below an objective standard of reasonable- 

ness where the defendant exhibits severe mental prob- 

lems. 
 

1. Breakdown two scenarios of error. 

2. How do you resolve them? 
21 



 

 
 

Failure To Move For Suppression of Evidence 
 

Laaman v. United States, 973 F.2d 107, 113 (2d 

Cir. 1992) 

- Attorney's failure to move for suppression of ev- 

idence constitutes ineffective assistance only when the  

- Fourth Amendment claim is meritorious and 

absent the excludabe evidence, there is a reasonable 

probability the outcome of the trial would have been 

different. 

Kellogg v. Scurr, 741 F. 2d 1099, 1104 (8th Cir. 1984) 

- Prejudice flowing from an attorney's failure to file a 

suppression motion is determined by examining the like- 

ly success of the motion. 
 

United States v. Wood, 879 F. 2d 927, 934 (D.C. 

Cir. 1989) 

- To make out a claim of ineffective assistance related 

to an attorney's failure to move for suppression of evi- 

dence, the moving must show that the claim had merit 

and there is a reasonable probability that but for the ex- 

cludable evidence the verdict would have been different. 

1. Breakdown two scenarios of error. 

2. How do you resolve them? 
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Trial Effectiveness - Jury Instructions 

 
Everett v. Beard, 290 F. 3d 500, 513-14 (3d. Cir.2002) 

- Counsel ineffective for failing to object to jury 

in- structions due to lack of knowledge of applicable law. 

 

 
Lankford v. Arave, 468 F. 3d 578 ( 9th Cir. 2006) 

- Counsel's request for erroneous jury instruction 

was ineffective assistance. 

 

 
United States ex rel. Bernard v. Lane, 819 F.2d 798 

(7th Cir. 1987) 

- Counsel's failure to request jury instruction on less- 

er included offenses in murder prosecution was ineffec- 

tive assistance. 
 

1. Breakdown two scenarios of error. 

2. How do you resolve them? 
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