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Author's Note 

Odd as it seems, yet many black people have asked me why I compiled this book of cases. To answer this 

question for everyone can stop asking me, its simple: if you're black in America you need to know how we have 

been viewed by the courts for once you read the cases you'll see that most of the cases that are included in this 

compilation were originally denied by the courts. Most of us black people know that there has been a systematic 

prejudice that has been wrought on us but I wanted people to actually see exactly how we've been viewed by the 

United States as a whole. 
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BROWN V. BOARD OF EDUCATION OF 
TOPEKA, KANSAS ( 1954 ) 

By unanimous decision of the U.S. Supreme Court Justices, this case granted equal education to 
Black Americans and ruled against school segregation. “This case promoted positive race relations 
in America by allowing blacks to be able to have the same education as whites and have it in the same 
space,” Jefferson Ofori, a senior Marketing major said, noting that segregated schools were 
unconstitutional. “Howard High. Back in the day, in Delaware that was one of the only black schools that 
African Americans could attend,” sophomore Business Administration major Deja Guy said. “Thurgood 
Marshal was the chief attorney of the plaintiff and consistently pushed to get the justice that the young 
African American students deserved,” said Tamir Ware, a senior Liberal Arts major, “started a 
mountain of protest and movements.” 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF KANSAS. No. 1. 

Argued December 9, 1952. Reargued December 8, 1953. Decided May 17, 1954. 

Segregation of white and Negro children in the public schools of a State solely on the basis of race, pursuant 

to state laws permitting or requiring such segregation, denies to Negro children the equal protection of the laws 

guaranteed by the Fourteenth Amendment — even though the physical facilities and other "tangible" factors of 

white and Negro schools may be equal. 

(a) The history of the Fourteenth Amendment is inconclusive as to its intended effect on public education. 

Pp. 

(b) The question presented in these cases must be determined, not on the basis of conditions existing when 

the Fourteenth Amendment was adopted, but in the light of the full development of public education and its 

present place in American life throughout the Nation. 

(c) Where a State has undertaken to provide an opportunity for an education in its public schools, such an 

opportunity is a right which must be made available to all on equal terms. 

(d) Segregation of children in public schools solely on the basis of race deprives children of the minority 

group of equal educational opportunities, even though the physical facilities and other "tangible" factors may be  

equal. 

(e) The "separate but equal" doctrine adopted in Plessy v. Ferguson, 163 U.S. 537, has no place in the field of  

public education. 
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(f ) The cases are restored to the docket for further argument on specified questions relating to the forms of 

the decrees. 

Robert L. Carter argued the cause for appellants in No. 1 on the original argument and on the 

reargument. Thurgood Marshall argued the cause for appellants in No. 2 on the original argument and 

Spottswood W. Robinson, III, for appellants in No. 4 on the original argument, and both argued the causes for 

appellants in Nos. 2 and 4 on the reargument. Louis L. Redding and Jack Greenberg argued the cause for 

respondents in No. 10 on the original argument and Jack Greenberg and Thurgood Marshall on the 

reargument. 

On the briefs were Robert L. Carter, Thurgood Marshall, Spottswood W. Robinson, III, Louis L. 

Redding, Jack Greenberg, George E. C. Hayes, William R. Ming, Jr., Constance Baker Motley, James 

M. Nabrit, Jr., Charles S. Scott, Frank D. Reeves, Harold R. Boulware and Oliver W. Hill for appellants in 

Nos. 1, 2 and 4 and respondents in No. 10; George M. Johnson for appellants in Nos. 1, 2 and 4; and Loren 

Miller for appellants in Nos. 2 and 4. Arthur D. Shores and A. T. Walden were on the Statement as to 

Jurisdiction and a brief opposing a Motion to Dismiss or Affirm in No. 2. 

Paul E. Wilson, Assistant Attorney General of Kansas, argued the cause for appellees in No. 1 on the original  

argument and on the reargument. With him on the briefs was Harold R. Fatzer, Attorney General. 

John W. Davis argued the cause for appellees in No. 2 on the original argument and for appellees in Nos.  

2 and 4 on the reargument. With him on the briefs in No. 2 were T. C. Callison, Attorney General of 

South Carolina, Robert McC. Figg, Jr., S.E. Rogers, William R. Meagher and Taggart Whipple., J. 

Lindsay Almond, Jr., Attorney General of Virginia, and T. Justin Moore argued the cause for appellees in 

No. 4 on the original argument and for appellees in Nos. 2 and 4 on the reargument. On the briefs in No. 4 

were J. Lindsay Almond, Jr., Attorney General, and Henry T. Wickham, Special Assistant Attorney General, 

for the State of Virginia, and 

T. Justin Moore, Archibald G. Robertson, John W. Riely and T. Justin Moore, Jr. for the Prince Edward 

County School Authorities, appellees. 

H. Albert Young, Attorney General of Delaware, argued the cause for petitioners in No. 10 on the 

original argument and on the reargument. With him on the briefs was Louis J. Finger, Special Deputy 

Attorney General. By special leave of Court, Assistant Attorney General Rankin argued the cause for the 

United States on the reargument, as amicus curiae, urging reversal in Nos. 1, 2 and 4 and affirmance in No. 10. 

With him on the brief were Attorney General Brownell, Philip Elman, Leon Ulman, William J. Lamont 

and M. Magdelena Schoch. 

James P. McGranery, then Attorney General, and Philip Elman filed a brief for the United States on the 

original argument, as amicus curiae, urging reversal in Nos. 1, 2 and 4 and affirmance in No. 10. 

Briefs of amici curiae supporting appellants in No. 1 were filed by Shad Polier, Will Maslow and Joseph 

B. Robison for the American Jewish Congress; by Edwin J. Lukas, Arnold Forster, Arthur Garfield Hays, 

Frank E 
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Karelsen, Leonard Haas, Saburo Kido and Theodore Leskes for the American Civil Liberties Union et al.; and  

by John Ligtenberg and Selma M. Borchardt for the American Federation of Teachers. Briefs of amici curiae  

supporting appellants in No. 1 and respondents in No. 10 were filed by Arthur J. Goldberg and Thomas E. 

Harris for the Congress of Industrial Organizations and by Phineas Indritz for the American Veterans 

Committee, Inc. 

MR. CHIEF JUSTICE WARREN delivered the opinion of the Court. 

These cases come to us from the States of Kansas, South Carolina, Virginia, and Delaware. They are premised 

on different facts and different local conditions, but a common legal question justifies their consideration  

together in this consolidated opinion. 

In the Kansas case, Brown v. Board of Education, the plaintiffs are Negro children of elementary school 

age residing in Topeka. They brought this action in the United States District Court for the District of 

Kansas to enjoin enforcement of a Kansas statute which permits, but does not require, cities of more than 

15,000 population to maintain separate school facilities for Negro and white students. Kan. Gen. Stat. § 72-1724 

(1949). Pursuant to that authority, the Topeka Board of Education elected to establish segregated elementary 

schools. Other public schools in the community, however, are operated on a nonsegregated basis. The three-judge 

District Court, convened under 28 U.S.C. § 2281 and 2284, found that segregation in public education has a 

detrimental effect upon Negro children, but denied relief on the ground that the Negro and white schools were 

substantially equal with respect to buildings, transportation, curricula, and educational qualifications of teachers. 

98 F. Supp. 797. The case is here on direct appeal under 28 U.S.C. § 1253. In the South Carolina case, 

Briggs v. Elliott, the plaintiffs are Negro children of both elementary and high school age residing in 

Clarendon County. They brought this action in the United States District Court for the Eastern District 

of South Carolina to enjoin enforcement of provisions in the state constitution and statutory code which require 

the segregation of Negroes and whites in public schools. S.C. Const., Art. XI, § 7; S.C. Code § 5377 

(1942). The three-judge District Court, convened under 28 U.S.C. § 2281 and 2284, denied the requested 

relief. The court found that the Negro schools were inferior to the white schools and ordered the defendants 

to begin immediately to equalize the facilities. But the court sustained the validity of the contested 

provisions and denied the plaintiffs admission Page 487 to the white schools during the equalization program. 

98 F. Supp. 529. This Court vacated the District Court's judgment and remanded the case for the purpose of 

obtaining the court's views on a report filed by the defendants concerning the progress made in the 

equalization program. 342 U.S. 350. On remand, the District Court found that substantial equality had been 

achieved except for buildings and that the defendants were proceeding to rectify this inequality as well. 103 

F. Supp. 920. The case is again here on direct appeal under 28 U.S.C. § 1253. In the Virginia case, Davis v. 

County School Board, the plaintiffs are Negro children of high school age residing in Prince Edward 

county. They brought this action in the United States District Court for 
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the Eastern District of Virginia to enjoin enforcement of provisions in the state constitution and statutory 

code which require the segregation of Negroes and whites in public schools. Va. Const., § 140; Va. Code § 22-

221 (1950). The three-judge District Court, convened under 28 U.S.C. § 2281 and 2284, denied the 

requested relief. The court found the Negro school inferior in physical plant, curricula, and transportation, 

and ordered the defendants forthwith to provide substantially equal curricula and transportation and to 

"proceed with all reasonable diligence and dispatch to remove" the inequality in physical plant. But, as in the 

South Carolina case, the court sustained the validity of the contested provisions and denied the plaintiffs 

admission to the white schools during the equalization program. 103 F. Supp. 337. The case is here on 

direct appeal under 28 U.S.C. 

§ 1253. In the Delaware case, Gebhart v. Belton, the plaintiffs are Negro children of both elementary and 

high school age residing in New Castle County. They brought this action in the Delaware Court of 

Chancery to enjoin enforcement of provisions in the state constitution and statutory code which require the 

segregation of Negroes and whites in public schools. Del. Const., Art. X, § 2; Del. Rev. Code § 2631 (1935). 

The Chancellor gave judgment for the plaintiffs and ordered their immediate admission to schools previously 

attended only by white children, on the ground that the Negro schools were inferior with respect to teacher 

training, pupil-teacher ratio, extracurricular activities, physical plant, and time and distance involved Page 

488 in travel. 87 A.2d 862. The Chancellor also found that segregation itself results in an inferior education 

for Negro children (see note 10, infra), but did not rest his decision on that ground. Id., at 865. The 

Chancellor's decree was affirmed by the Supreme Court of Delaware, which intimated, however, that the 

defendants might be able to obtain a modification of the decree after equalization of the Negro and white 

schools had been accomplished. 91 A.2d 137, 152. The defendants, contending only that the Delaware courts 

had erred in ordering the immediate admission of the Negro plaintiffs to the white schools, applied to this Court 

for certiorari. The writ was granted, 344 U.S. 891. The plaintiffs, who were successful below, did not submit a 

cross-petition. 

In each of the cases, minors of the Negro race, through their legal representatives, seek the aid of the courts 

in obtaining admission to the public schools of their community on a nonsegregated basis. In each instance, they  

had been denied admission to schools attended by white children under laws requiring or permitting segregation 

according to race. This segregation was alleged to deprive the plaintiffs of the equal protection of the laws under 

the Fourteenth Amendment. In each of the cases other than the Delaware case, a threejudge federal district court  

denied relief to the plaintiffs on the so-called "separate but equal" doctrine announced by this Court in Plessy 

v. Ferguson, 163 U.S. 537. Under that doctrine, equality of treatment is accorded when the races are provided 

substantially equal facilities, even though these facilities be separate. In the Delaware case, the Supreme Court of 

Delaware adhered to that doctrine, but ordered that the plaintiffs be admitted to the white schools because of 

their superiority to the Negro schools. 
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The plaintiffs contend that segregated public schools are not "equal" and cannot be made "equal," and that 

hence they are deprived of the equal protection of the laws. Because of the obvious importance of the question  

presented, the Court took jurisdiction. Argument was heard in the 1952 Term, and reargument was heard 

this Term on certain questions propounded by the Court.2 344 U.S. 1, 141, 891.3 345 U.S. 972. The 

Attorney General of the United States participated both Terms as amicus curiae. 

Reargument was largely devoted to the circumstances surrounding the adoption of the Fourteenth 

Amendment in 1868. It covered exhaustively consideration of the Amendment in Congress, ratification by  

the states, then existing practices in racial segregation, and the views of proponents and opponents of the 

Amendment. This discussion and our own investigation convince us that, although these sources cast some 

light, it is not enough to resolve the problem with which we are faced. At best, they are inconclusive. The 

most avid proponents of the post-War Amendments undoubtedly intended them to remove all legal distinctions 

among "all persons born or naturalized in the United States." Their opponents, just as certainly, were 

antagonistic to both the letter and the spirit of the Amendments and wished them to have the most limited 

effect. What others in Congress and the state legislatures had in mind cannot be determined with any degree of 

certainty. 

An additional reason for the inconclusive nature of the Amendment's history, with respect to segregated 

schools, is the status of public education at that time. In the South, the movement toward free common schools,  

supported by general taxation, had not yet taken hold. Education of white children was largely in the hands  

of private groups. Education of Negroes was almost nonexistent, and practically all of the race were 

illiterate. In fact, any education of Negroes was forbidden by law in some states. Today, in contrast, many 

Negroes have achieved outstanding success in the arts and sciences as well as in the business and 

professional world. It is true that public school education at the time of the Amendment had advanced 

further in the North, but the effect of the Amendment on Northern States was generally ignored in the 

congressional debates. Even in the North, the conditions of public education did not approximate those 

existing today. The curriculum was usually rudimentary; ungraded schools were common in rural areas; the 

school term was but three months a year in many states; and compulsory school attendance was virtually 

unknown. As a consequence, it is not surprising that there should be so little in the history of the Fourteenth 

Amendment relating to its intended effect on public education. 

For a general study of the development of public education prior to the Amendment, see Butts and Cremin, 

A History of Education in American Culture (1953), Pts. I, II; Cubberley, Public Education in the 

United States (1934 ed.), cc. II-XII. School practices current at the time of the adoption of the Fourteenth 

Amendment are described in Butts and Cremin, supra, at 269-275; Cubberley, supra, at 288-339, 408-431; 

Knight, Public Education in the South (1922), cc. VIII, IX. See also H. Ex. Doc. No. 315, 41st Cong., 2d 

Sess. (1871). Although 
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the demand for free public schools followed substantially the same pattern in both the North and the South, the 

development in the South did not begin to gain momentum until about 1850, some twenty years after that in the  

North. The reasons for the somewhat slower development in the South ( e. g., the rural character of the South 

and the different regional attitudes toward state assistance) are well explained in Cubberley, supra, at 408-423. In 

the country as a whole, but particularly in the South, the War Page 490 virtually stopped all progress in 

public education. Id., at 427-428. The low status of Negro education in all sections of the country, both 

before and immediately after the War, is described in Beale, A History of Freedom of Teaching in American 

Schools (1941), 112-132, 175-195. Compulsory school attendance laws were not generally adopted until after the 

ratification of the Fourteenth Amendment, and it was not until 1918 that such laws were in force in all the 

states. Cubberley, supra, at 563-565. 

In the first cases in this Court construing the Fourteenth Amendment, decided shortly after its adoption,  

the Court interpreted it as proscribing all state-imposed discriminations against the Negro race. The 

doctrine of "separate but equal" did not make its appearance in this Court until 1896 in the case of Plessy v. 

Ferguson, supra, involving not education but transportation. American courts have since labored with the 

doctrine for over half a century. In this Court, there have been six cases involving the "separate but equal" 

doctrine in the field of public education. In Cumming v. County Board of Education, 175 U.S. 528, and 

Gong Lum v. Rice, 275 U.S. 78, the validity of the doctrine itself was not challenged. In more recent cases, all on 

the graduate school level, inequality was found in that specific benefits enjoyed by white students were denied 

to Negro students of the same educational qualifications. Missouri ex rel. Gaines v. Canada, 305 U.S. 337; 

Sipuel v. Oklahoma, 332 U.S. 631; Sweatt v. Painter, 339 U.S. 629; McLaurin v. Oklahoma State Regents, 339 

U.S. 637. In none of these cases was it necessary to reexamine the doctrine to grant relief to the Negro plaintiff. 

And in Sweatt v. Painter, supra, the Court expressly reserved decision on the question whether Plessy v. 

Ferguson should be held inapplicable to public education. 

Slaughter-House Cases, 16 Wall. 36, 67-72 (1873); Strauder v. West Virginia, 100 U.S. 303, 307-308 

(1880): "It ordains that no State shall deprive any person of life, liberty, or property, without due process of 

law, or deny to any person within its jurisdiction the equal protection of the laws. What is this but Page 491 

declaring that the law in the States shall be the same for the black as for the white; that all persons, whether 

colored or white, shall stand equal before the laws of the States, and, in regard to the colored race, for whose 

protection the amendment was primarily designed, that no discrimination shall be made against them by law 

because of their color? The words of the amendment, it is true, are prohibitory, but they contain a necessary 

implication of a positive immunity, or right, most valuable to the colored race, — the right to exemption 

from unfriendly legislation against them distinctively as colored, — exemption from legal discriminations, 

implying inferiority in 
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civil society, lessening the security of their enjoyment of the rights which others enjoy, and discriminations which 

are steps towards reducing them to the condition of a subject race." See also Virginia v. Rives, 100 U.S. 313, 318 

(1880); Ex parte Virginia, 100 U.S. 339, 344-345 (1880). 

The doctrine apparently originated in Roberts v. City of Boston, 59 Mass. 198, 206 (1850), upholding school  

segregation against attack as being violative of a state constitutional guarantee of equality. Segregation in Boston 

public schools was eliminated in 1855. Mass. Acts 1855, c. 256. But elsewhere in the North segregation in public  

education has persisted in some communities until recent years. It is apparent that such segregation has long been 

a nationwide problem, not merely one of sectional concern. 

See also Berea College v. Kentucky, 211 U.S. 45 (1908). 

In the Cumming case, Negro taxpayers sought an injunction requiring the defendant school board to 

discontinue the operation of a high school for white children until the board resumed operation of a high school  

for Negro children. Similarly, in the Gong Lum case, the plaintiff, a child of Chinese descent, contended only that  

state authorities had misapplied the doctrine by classifying him with Negro children and requiring him to 

attend a Negro school. 

In the instant cases, that question is directly presented. Here, unlike Sweatt v. Painter, there are findings below 

that the Negro and white schools involved have been equalized, or are being equalized, with respect to buildings, 

curricula, qualifications and salaries of teachers, and other "tangible" factors. Our decision, therefore, cannot turn  

on merely a comparison of these tangible factors in the Negro and white schools involved in each of the cases. We 

must look instead to the effect of segregation itself on public education. 

In the Kansas case, the court below found substantial equality as to all such factors. 98 F. Supp. 797, 798. 

In the South Carolina case, the court below found that the defendants were proceeding "promptly and in good 

faith to comply with the court's decree." 103 F. Supp. 920, 921. In the Virginia case, the court below noted that 

the equalization program was already "afoot and progressing" ( 103 F. Supp. 337, 341); since then, we have been 

advised, in the Virginia Attorney General's brief on reargument, that the program has now been completed. 

In the Delaware case, the court below similarly noted that the state's equalization program was well under way. 91 

A.2d 137, 149. 

In approaching this problem, we cannot turn the clock back to 1868 when the Amendment was adopted,  

or even to 1896 when Plessy v. Ferguson was written. We must consider public education in the light of its full 

development and its present 

place in American life throughout the Nation. Only in this way can it be determined if segregation in 

public schools deprives these plaintiffs of the equal protection of the laws. 
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Today, education is perhaps the most important function of state and local governments. Compulsory school  

attendance laws and the great expenditures for education both demonstrate our recognition of the importance of  

education to our democratic society. It is required in the performance of our most basic public responsibilities, even 

service in the armed forces. It is the very foundation of good citizenship. Today it is a principal instrument in 

awakening the child to cultural values, in preparing him for later professional training, and in helping him to 

adjust normally to his environment. In these days, it is doubtful that any child may reasonably be expected to 

succeed in life if he is denied the opportunity of an education. Such an opportunity, where the state has 

undertaken to provide it, is a right which must be made available to all on equal terms. 

We come then to the question presented: Does segregation of children in public schools solely on the basis of 

race, even though the physical facilities and other "tangible" factors may be equal, deprive the children of the minority 

group of equal educational opportunities? We believe that it does. 

In Sweatt v. Painter, supra, in finding that a segregated law school for Negroes could not provide them equal  

educational opportunities, this Court relied in large part on "those qualities which are incapable of objective  

measurement but which make for greatness in a law school." In McLaurin v. Oklahoma State Regents, supra, the  

Court, in requiring that a Negro admitted to a white graduate school be treated like all other students, again 

resorted to intangible considerations: ". . . his ability to study, to engage in discussions and exchange views with other 

students, and, in general, to learn his profession." Such considerations apply with added force to children in grade 

and high schools. To separate them from others of similar age and qualifications solely because of their race generates a 

feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to 

be undone. The effect of this separation on their educational opportunities was well stated by a finding in the Kansas 

case by a court which nevertheless felt compelled to rule against the Negro plaintiffs: 

"Segregation of white and colored children in public schools has a detrimental effect upon the colored  

children. The impact is greater when it has the sanction of the law; for the policy of separating the races is usually  

interpreted as denoting the inferiority of the negro group. A sense of inferiority affects the motivation of a child to 

learn. Segregation with the sanction of law, therefore, has a tendency to [retard] the educational and mental  

development of negro children and to deprive them of some of the benefits they would receive in a racial[ly] 

integrated school system." 

A similar finding was made in the Delaware case: "I conclude from the testimony that in our Delaware society,  

State-imposed segregation in education itself results in the Negro children, as a class, receiving educational 

opportunities which are substantially inferior to those available to white children otherwise similarly situated." 87 

A.2d 862, 865. 
 

Whatever may have been the extent of psychological knowledge at the time of Plessy v.Ferguson, this finding 

is amply supported by modern authority. Any language in Plessy v. Ferguson contrary to this finding is rejected. 

K. B. Clark, Effect of Prejudice and Discrimination on Personality Development (Midcentury White 

House Conference on Children and Youth, 1950); Witmer and Kotinsky, Personality in the Making 

(1952), c. VI; Deutscher and Chein, The Psychological Effects of Enforced Segregation: A Survey of Social  
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Science Opinion, 

J. Psychol. 259 (1948); Chein, What are the Psychological Effects of Page 495 Segregation Under Conditions 

of Equal Facilities?, Int. J. Opinion and Attitude Res. (1949); Brameld, Educational Costs, in Discrimination 

and National Welfare (MacIver, ed., (1949), 44-48; Frazier, The Negro in the United States (1949), 674681. 

And see generally Myrdal, An American Dilemma (1944). 

We conclude that in the field of public education the doctrine of "separate but equal" has no place. Separate  

educational facilities are inherently unequal. Therefore, we hold that the plaintiffs and others similarly situated 

for whom the actions have been brought are, by reason of the segregation complained of, deprived of the equal  

protection of the laws guaranteed by the Fourteenth Amendment. This disposition makes unnecessary any 

discussion whether such segregation also violates the Due Process Clause of the Fourteenth Amendment. 

See Bolling v. Sharpe, post, p. 497, concerning the Due Process Clause of the Fifth Amendment. 

Because these are class actions, because of the wide applicability of this decision, and because of the great 

variety of local conditions, the formulation of decrees in these cases presents problems of considerable complexity. 

On reargument, the consideration of appropriate relief was necessarily subordinated to the primary question 

— the constitutionality of segregation in public education. We have now announced that such segregation is  

a denial of the equal protection of the laws. In order that we may have the full assistance of the parties in  

formulating decrees, the cases will be restored to the docket, and the parties are requested to present further 

argument on Questions 4 and 5 previously propounded by the Court for the reargument this Term. The Attorney 

General of the United States is again invited to participate. The Attorneys General of the states requiring or 

permitting segregation in public education will also be permitted to appear as amici curiae upon request to do so  

by September 15, 1954, and submission of briefs by October 1, 1954. It is so ordered. 

. Assuming it is decided that segregation in public schools violates the Fourteenth Amendment "( a) would a 

decree necessarily follow providing that, within the Page 496 limits set by normal geographic school districting,  

Negro children should forthwith be admitted to schools of their choice, or "( b) may this Court, in the 

exercise of its equity powers, permit an effective gradual adjustment to be brought about from existing segregated 

systems to a system not based on color distinctions? ". On the assumption on which questions 4 ( ) and ( ) are 

based, and assuming further that this Court will exercise its equity powers to the end described in question 4 ( b), 

"( a) should this Court formulate detailed decrees in these cases; "( b) if so, what specific issues should the decrees 

reach; "( c) 

should this Court appoint a special master to hear evidence with a view to recommending specific terms for such decrees; 

"( d) should this Court remand to the courts of first instance with directions to frame decrees in these cases, and if so 

what general directions should the decrees of this Court include and what procedures should the courts of first instance 

follow in arriving at the specific terms of more detailed decrees?" 

See Rule 42, Revised Rules of this Court 

(effective July 1, 1954). 
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LOVING V. VIRGINIA ( 1967 ) 

Another unanimous decision case, Virginia laws that barred interracial marriage were struck down 
(the state also barred interracial sex), setting precedent to strike down similar laws in other states. 
“The fact that the grand jury had a problem with this and charged the interracial couple with jail 
time, is ridiculous. It aggravates me that they would punish a couple in love like this,” Colin Lane 
stated, a freshman majoring in Sports Management. “All my girlfriends have been the opposite race. 
But picking on an experience that is close to me is my uncle and aunt. My uncle is a black man, and 
my aunt is a white female,” Jerrod Rountree said, a senior majoring in Business Administration with a 
Finance minor. “They showed police their marriage certificate and they were told that it was not valid 
in Virginia. They were sentenced to one year in prison, with the sentence suspended on one condition that 
they leave Virginia and not return together for at least 25 years,” senior Psychology major Waheem 
Lowman added. “In 2015 interracial marriages were 16% compared to the 0.4% in 1960, almost 50 
years after the case.” 

APPEAL FROM THE SUPREME COURT OF APPEALS OF VIRGINIA. No. 395. 

Argued April 10, 1967. Decided June 12, 1967. Virginia's statutory scheme to prevent marriages 

between persons solely on the basis of racial classifications held to violate the Equal Protection and Due Process 

Clauses of the Fourteenth Amendment. 

206 Va. 924, 147 S.E.2d 78, reversed. 

Bernard S. Cohen and Philip J. Hirschkop argued the cause and filed a brief for appellants. Mr. 

Hirschkop argued pro hac vice, by special leave of Court. 

R. D. McIlwaine III, Assistant Attorney General of Virginia, argued the cause for appellee. With him on 

the brief were Robert Y. Button, Attorney General, and Kenneth C. Patty, Assistant Attorney General. 

William M. Marutani, by special leave of Court, argued the cause for the Japanese American Citizens 

League, as amicus curiae, urging reversal. 

Briefs of amici curiae, urging reversal, were filed by William M. Lewers and William B. Ball for the 

National Catholic Conference for Interracial 

Justice et al.; by Robert L. Carter and Andrew D. Weinberger for the National Association for 

the Advancement of Colored People, and by Jack Greenberg, James M. Nabrit III and Michael Meltsner 

for the 

N.A.A.C.P. Legal Defense Educational Fund, Inc. 

T. W. Bruton, Attorney General, and Ralph Moody, Deputy Attorney General, filed a brief for the State 

of North Carolina, as amicus curiae, urging affirmance. 

MR. CHIEF JUSTICE WARREN delivered the opinion of the Court. 
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This case presents a constitutional question never addressed by this Court: whether a statutory scheme 

adopted by the State of Virginia to prevent marriages between persons solely on the basis of racial classifications  

violates the Equal Protection and Due Process Clauses of the Fourteenth Amendment. For reasons which seem to 

us to reflect the central meaning of those constitutional commands, we conclude that these statutes cannot stand 

consistently with the Fourteenth Amendment. 

Section 1 of the Fourteenth Amendment 

provides: 

"All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of the 

United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the  

privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the 

laws." 

In June 1958, two residents of Virginia, Mildred Jeter, a Negro woman, and Richard Loving, a white 

man, were married in the District of Columbia pursuant to its laws. Shortly after their marriage, the Lovings 

returned to Virginia and established their marital abode in Caroline County. 

At the October Term, 1958, of the Circuit Court of Caroline County, a grand jury issued an 

indictment charging the Lovings with violating Virginia's ban on interracial marriages. On January 6, 1959, 

the Lovings pleaded guilty to the charge and were sentenced to one year in jail; however, the trial judge 

suspended the sentence for a period of 25 years on the condition that the Lovings leave the State and not 

return to Virginia together for 25 years. He stated in an opinion that: "Almighty God created the races white, 

black, yellow, malay and red, and he placed them on separate continents. And but for the interference with his 

arrangement there would be no cause for such marriages. The fact that he separated the races shows that he did 

not intend for the races to mix." 

After their convictions, the Lovings took up residence in the District of Columbia. On November 6, 

1963, they filed a motion in the state trial court to vacate the judgment and set aside the sentence on the ground 

that the statutes which they had violated were repugnant to the Fourteenth Amendment. The motion not 

having been decided by October 28, 1964, the Lovings instituted a class action in the United States 

District Court for the Eastern District of Virginia requesting that a threejudge court be convened to declare 

the Virginia antimiscegenation statutes unconstitutional and to enjoin state officials from enforcing their 

convictions. On January 22, 1965, the state trial judge denied the motion to vacate the sentences, and the 

Lovings perfected an appeal to the Supreme Court of Appeals of Virginia. On February 11, 1965, the three-

judge District Court continued the case to allow the Lovings to present their constitutional claims to the highest 

state court. 
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The Supreme Court of Appeals upheld the constitutionality of the antimiscegenation statutes and, after 

modifying the sentence, affirmed the convictions. The Lovings appealed this decision, and we noted probable 

jurisdiction on December 12, 1966, 385 U.S. 986. 206 Va. 924, 147 S.E.2d 78 (1966). 

The two statutes under which appellants were convicted and sentenced are part of a comprehensive statutory 

scheme aimed at prohibiting and punishing interracial marriages. The Lovings were convicted of violating § 20-58 

of the Virginia Code: 

" Leaving State to evade law. — If any white person and colored person shall go out of this State, for the 

purpose of being married, and with the intention of returning, and be married out of it, and afterwards return to 

and reside in it, cohabiting as man and wife, they shall be punished as provided in § 20-59, and the marriage shall 

be governed by the same law as if it had been solemnized in this State. The fact of their cohabitation here as man 

and wife shall be evidence of their marriage." 

Section 20-59, which defines the penalty for miscegenation, provides: 

" Punishment for marriage. — If any white person intermarry with a colored person, or any colored 

person intermarry with a white person, he shall be guilty of a felony and shall be punished by confinement in 

the penitentiary for not less than one nor more than five years." 

Other central provisions in the Virginia statutory scheme are § 20-57, which automatically voids all marriages 

between "a white person and a colored person" without any judicial proceeding, and §§ 20-54 and 1-14 which, 

respectively, define "white persons" and "colored persons and Indians" for purposes of the statutory prohibitions.  

The Lovings have never disputed in the course of this litigation that Mrs. Loving is a "colored person" or that Mr.  

Loving is a "white person" within the meanings given those terms by the Virginia statutes. 3 Section 20-57 of the 

Virginia Code provides: 

" Marriages void without decree. — All marriages between a white person and a colored person shall be 

absolutely void without any decree of divorce or other legal process." Va. Code Ann. § 20-57 (1960 Repl. Vol.). 

Section 20-54 of the Virginia Code provides: 

" Intermarriage prohibited; meaning of term `white persons.' — It shall hereafter be unlawful for any white 

person in this State to marry any save a white person, or a person with no other admixture of blood than white 

and American Indian. For the purpose of this chapter, the term `white person' shall apply only to such 

person as has no trace whatever of any blood other than Caucasian; but persons who have onesixteenth or less 

of the blood of the American Indian and have no other nonCaucasic blood shall be deemed to be white 

persons. All laws heretofore passed and now in effect regarding the intermarriage of white and colored persons 

shall apply to marriages prohibited by this chapter." Va. Code Ann. § 20-54 (1960 Repl. Vol.). 
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The exception for persons with less than one-sixteenth "of the blood of the American Indian" is 

apparently accounted for, in the words of a tract issued by the Registrar of the State Bureau of Vital Statistics, by 

"the desire of all to recognize as an integral and honored part of the white race the descendants of John Rolfe and 

Pocahontas. 

. . ." Plecker, The New Family and Race Improvement, 17 Va. Health Bull., Extra No. 12, at 25-26 (New 

Family Series No. 5, 1925), cited in Wadlington, The Loving Case: Virginia's AntiMiscegenation Statute in 

Historical Perspective, 52 Va. L. Rev. 1189, 1202, n. 93 (1966). 

Section 1-14 of the Virginia Code provides: " Colored persons and Indians defined. — Every person in whom 

there is ascertainable any Negro blood shall be deemed and taken to be a colored person, and every person not a  

colored person having one fourth or more of American Indian blood shall be deemed an American Indian; except 

that members of Indian tribes existing in this Commonwealth having one fourth or more of Indian blood 

and less than one sixteenth of Negro blood shall be deemed tribal Indians." Va. Code Ann. § 1-14 (1960 Repl. 

Vol.). 

Virginia is now one of 16 States which prohibit and punish marriages on the basis of racial 

classifications. Penalties for miscegenation arose as an incident to slavery and have been common in Virginia since 

the colonial period. The present statutory scheme dates from the adoption of the Racial Integrity Act of 1924, 

passed during the period of extreme nativism which followed the end of the First World War. The central 

features of this Act, and current Virginia law, are the absolute prohibition of a "white person" marrying other 

than another "white person," a prohibition against issuing marriage licenses until the issuing official is 

satisfied that the applicants' statements as to their race are correct, certificates of "racial composition" to be 

kept by both local and state registrars, and the carrying forward of earlierprohibitions against racial 

intermarriage. 

After the initiation of this litigation, Maryland repealed its prohibitions against interracial marriage, 

Md. Laws 1967, c., leaving Virginia and 15 other States with statutes outlawing interracial marriage: 

Alabama, Ala. Const., Art. 4, § 102, Ala. Code, Tit. 14, § 360 (1958); Arkansas, Ark. Stat. Ann. § 55-104 

(1947); Delaware, 

Del. Code Ann., Tit. 13, § 101 (1953); Florida, Fla. Const., Art. 16, § 24, Fla. Stat. § 741.11 (1965); 

Georgia, Ga. Code Ann. § 53-106 (1961); Kentucky, Ky. Rev. Stat. Ann. § 402.020 (Supp. 1966); Louisiana, 

La. Rev. Stat. 

§ 14:79 (1950); Mississippi, Miss. Const., Art. 14, § 263, Miss. Code Ann. § 459 (1956); Missouri, Mo. 

Rev. Stat. § 451.020 (Supp. 1966); North Carolina, N.C. Const., Art. XIV, § 8, N.C. Gen. Stat. § 14-181 

(1953); Oklahoma, Okla. Stat., Tit. 43, § 12 (Supp. 1965); South Carolina, S.C. Const., Art. 3, § 33, S.C. 

Code Ann. § 20-7 (1962); Tennessee, Tenn. Const., Art. 11, § 14, Tenn. Code Ann. § 36-402 (1955); Texas, 

Tex. Pen. Code, Art. 492 (1952); West Virginia, W. Va. Code Ann. § 4697 (1961). 

Over the past 15 years, 14 States have repealed laws outlawing interracial marriages: Arizona, 

California, Colorado, Idaho, Indiana, Maryland, Montana, Nebraska, Nevada, North Dakota, Oregon, South  
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Dakota, Utah, and Wyoming. 
 

The first state court to recognize that miscegenation statutes violate the Equal Protection Clause was 

the Supreme Court of California. Perez v. Sharp, 32 Cal.2d 711, 198 P.2d 17 (1948). 

For a historical discussion of Virginia's miscegenation statutes, see Wadlington, supra, n. 4.  

Va. Code Ann. § 20-54 (1960 Repl. Vol.). 

Va. Code Ann. § 20-53 (1960 Repl. 

Vol.). Va. Code Ann. § 20-50 (1960 Repl. 

Vol.). Va. Code Ann. § 20-54 (1960 

Repl. Vol.). 

In upholding the constitutionality of these provisions in the decision below, the Supreme Court of 

Appeals of Virginia referred to its 1955 decision in Naim v. Naim, 197 Va. 80, 87 S.E.2d 749, as stating 

the reasons supporting the validity of these laws. In Naim, the state court concluded that the State's legitimate 

purposes were "to preserve the racial integrity of its citizens," and to prevent "the corruption of blood," "a 

mongrel breed of citizens," and "the obliteration of racial pride," obviously an endorsement of the doctrine of 

White Supremacy. Id., at 90, 87 S.E.2d, at 756. The court also reasoned that marriage has traditionally been 

subject to state regulation without federal intervention, and, consequently, the regulation of marriage should 

be left to exclusive state control by the Tenth Amendment. While the state court is no doubt correct in asserting 

that marriage is a social relation subject to the State's police power, Maynard v. Hill, 125 U.S. 190 (1888), the 

State does not contend in its argument before this Court that its powers to regulate marriage are unlimited 

notwithstanding the commands of the Fourteenth Amendment. Nor could it do so in light of Meyer v. 

Nebraska, 262 U.S. 390 (1923), and Skinner 

v. Oklahoma, 316 U.S. 535 (1942). Instead, the State argues that the meaning of the Equal Protection Clause, as  

illuminated by the statements of the Framers, is only that state penal laws containing an interracial element as part 

of the definition of the offense must apply equally to whites and Negroes in the sense that members of each race  

are punished to the same degree. Thus, the State contends that, because its miscegenation statutes punish equally 

both the white and the Negro participants in an interracial marriage, these statutes, despite their reliance on racial 

classifications, do not constitute an invidious discrimination based upon race. The second argument advanced 

by the State assumes the validity of its equal application theory. The argument is that, if the Equal 

Protection Clause does not outlaw miscegenation statutes because of their reliance on racial classifications, the 

question of constitutionality would thus become whether there was any rational basis for a State to treat 

interracial marriages differently from other marriages. On this question, the State argues, the scientific 

evidence is substantially in doubt and, consequently, this Court should defer to the wisdom of the state 

legislature in adopting its policy of discouraging interracial marriages. 

Because we reject the notion that the mere "equal application" of a statute containing racial classifications 

is enough to remove the classifications from the Fourteenth Amendment's proscription of all invidious 

racial 
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discriminations, we do not accept the State's contention that these statutes should be upheld if there is any  

possible basis for concluding that they serve a rational purpose. The mere fact of equal application does not  

mean that our analysis of these statutes should follow the approach we have taken in cases involving no racial 

discrimination where the Equal Protection Clause has been arrayed against a statute discriminating between the 

kinds of advertising which may be displayed on trucks in New York City, Railway Express Agency, Inc. v. 

New York, 336 U.S. 106 (1949), or an exemption in Ohio's ad valorem tax for merchandise owned by a 

nonresident in a storage warehouse, Allied Stores of Ohio, Inc. v. Bowers, 358 U.S. 522 (1959). In these 

cases, involving distinctions not drawn according to race, the Court has merely asked whether there is any 

rational foundation for the discriminations, and has deferred to the wisdom of the state legislatures. In the case at 

bar, however, we deal with statutes containing racial classifications, and the fact of equal application does not 

immunize the statute from the very heavy burden of justification which the Fourteenth Amendment has 

traditionally required of state statutes drawn according to race. 

The State argues that statements in the Thirtyninth Congress about the time of the passage of the Fourteenth 

Amendment indicate that the Framers did not intend the Amendment to make unconstitutional state 

miscegenation laws. Many of the statements alluded to by the State concern the debates over the Freedmen's 

Bureau Bill, which President Johnson vetoed, and the Civil Rights Act of 1866, 14 Stat. 27, enacted over his  

veto. While these statements have some relevance to the intention of Congress in submitting the Fourteenth 

Amendment, it must be understood that they pertained to the passage of specific statutes and not to the broader,  

organic purpose of a constitutional amendment. As for the various statements directly concerning the Fourteenth 

Amendment, we have said in connection with a related problem, that although these historical sources "cast some 

light" they are not sufficient to resolve the problem; "[a]t best, they are inconclusive. The most avid proponents 

of the post-War Amendments undoubtedly intended them to remove all legal distinctions among `all persons 

born or naturalized in the United States.' Their opponents, just as certainly, were antagonistic to both the 

letter and the spirit of the Amendments and wished them to have the most limited effect." Brown v. Board of 

Education, 347 10 U.S. 483, 489 (1954). See also Strauder v. West Virginia, 100 U.S. 303, 310 (1880). We 

have rejected the proposition that the debates in the Thirty-ninth Congress or in the state legislatures 

which ratified the Fourteenth Amendment supported the theory advanced by the State, that the requirement of 

equal protection of the laws is satisfied by penal laws defining offenses based on racial classifications so long as 

white and Negro participants in the offense were similarly punished. McLaughlin v. Florida, 379 U.S. 184 (1964). 

The State finds support for its "equal application" theory in the decision of the Court in Pace v. Alabama,  

106 U.S. 583 (1883). In that case, the Court upheld a conviction under an Alabama statute forbidding 

adultery or fornication between a white person and a Negro which imposed a greater penalty than that of a 

statute 
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proscribing similar conduct by members of the same race. The Court reasoned that the statute could not be  

said to discriminate against Negroes because the punishment for each participant in the offense was the same. 

However, as recently as the 1964 Term, in rejecting the reasoning of that case, we stated " 

Pace represents a limited view of the Equal Protection Clause which has not withstood analysis in the 

subsequent decisions of this Court." 

McLaughlin v. Florida, supra, at 188. As we there demonstrated, the Equal Protection Clause 

requires the consideration of whether the classifications drawn by any statute constitute an arbitrary and 

invidious discrimination. The clear and central purpose of the Fourteenth Amendment was to eliminate all 

official state sources of invidious racial discrimination in the States. 

Slaughter-House Cases, 16 Wall. 36, 71 (1873); 

Strauder v. West Virginia, 100 U.S. 303, 307-308 (1880); Ex parte Virginia, 100 U.S. 339, 344-345 (1880); 

Shelley v. Kraemer, 334 U.S. 1 (1948); 

Burton v. Wilmington Parking Authority, 365 U.S.11 715 (1961). 

There can be no question but that Virginia's miscegenation statutes rest solely upon distinctions drawn 

according to race. The statutes proscribe generally accepted conduct if engaged in by members of different  

races. Over the years, this Court has consistently repudiated "[d]istinctions between citizens solely because 

of their ancestry" as being "odious to a free people whose institutions are founded upon the doctrine of 

equality." Hirabayashi v. United States, 320 U.S. 81, 100 (1943). At the very least, the Equal Protection 

Clause demands that racial classifications, especially suspect in criminal statutes, be subjected to the "most rigid 

scrutiny," 

Korematsu v. United States, 323 U.S. 214, 216 (1944), and, if they are ever to be upheld, they must be  

shown to be necessary to the accomplishment of some permissible state objective, independent of the racial 

discrimination which it was the object of the Fourteenth Amendment to eliminate. Indeed, two members of this  

Court have already stated that they "cannot conceive of a valid legislative purpose . . . which makes the color of a 

person's skin the test of whether his conduct is a criminal offense." 

McLaughlin v. Florida, supra, at 198 (STEWART, J., joined by DOUGLAS, J., concurring). 

There is patently no legitimate overriding purpose independent of invidious racial discrimination which 

justifies this classification. The fact that Virginia prohibits only interracial marriages involving white 

persons demonstrates that the racial classifications must stand on their own justification, as measures 

designed to maintain White Supremacy. We have consistently denied the constitutionality of measures 

which restrict the rights of citizens on account of race. There can be no doubt that restricting the freedom to 

marry solely because of racial classifications violates the central meaning of the Equal Protection Clause. 
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Appellants point out that the State's concern in these statutes, as expressed in the words of the 1924 Act's title, 

"An Act to Preserve Racial Integrity," extends only to the integrity of the white race. While Virginia 

prohibits whites from marrying any nonwhite (subject to the exception for the descendants of Pocahontas), 

Negroes, Orientals, and any other racial class may intermarry without statutory interference. Appellants contend 

that this distinction renders Virginia's miscegenation statutes arbitrary and unreasonable even assuming the 

constitutional validity of an official purpose to preserve "racial integrity." We need not reach this contention 

because we find the racial classifications in these statutes repugnant to the Fourteenth Amendment, even 

assuming an evenhanded state purpose to protect the "integrity" of all races. 

These statutes also deprive the Lovings of liberty without due process of law in violation of the Due 

Process Clause of the Fourteenth Amendment. 

The freedom to marry has long been recognized as one of the vital personal rights essential to the 

orderly pursuit of happiness by free men. 

Marriage is one of the "basic civil rights of man," fundamental to our very existence and survival. 

Skinner v. Oklahoma, 316 U.S. 535, 541 (1942). See also Maynard v. Hill, 125 U.S. 190 (1888). To 

deny this fundamental freedom on so unsupportable a basis as the racial classifications embodied in these 

statutes, classifications so directly subversive of the principle of equality at the heart of the Fourteenth 

Amendment, is surely to deprive all the State's citizens of liberty without due process of law. The Fourteenth 

Amendment requires that the freedom of choice to marry not be restricted by invidious racial discriminations. 

Under our Constitution, the freedom to marry, or not marry, a person of another race resides with the individual 

and cannot be infringed by the State. 

These convictions must be reversed. 

It is so ordered. 

MR. JUSTICE STEWART, concurring. 

I have previously expressed the belief that "it is simply not possible for a state law to be valid under our  

Constitution which makes the criminality of an act depend upon the race of the actor." McLaughlin v. 

Florida, 379 U.S. 184, 198 (concurring opinion). Because I adhere to that belief, I concur in the judgment of the 

Court. 
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DRED SCOTT V. SANDFORD ( 1857 ) 

Under the Fifth Amendment of the U.S. Constitution, slaves were considered property and not 
citizens. The upholding of this Amendment heightened tensions regarding slavery that eventually led 
to the Civil War. Senior Marketing major Malik Stewart proclaimed, “This is the reason why we still 
fight for our rights because of cases like these.” 

Upon a writ of error to a Circuit Court of the United States, the transcript of the record of all the 

proceedings in the case is brought before this court, and is open to its inspection and revision. When a plea to the 

jurisdiction, in abatement, is overruled by the court upon demurrer, and the defendant pleads in bar, and upon 

these pleas the final judgment of the court is in his favor — if the plaintiff brings a writ of error, the judgment 

of the court upon the plea in abatement is before this court, although it was in favor of the plaintiff — and if 

the court erred in overruling it, the judgment must be reversed, and a mandate issued to the Circuit Court to 

dismiss the case for want of jurisdiction. In the Circuit Courts of the United States, the record must show 

that the case is one in which, by the Constitution and laws of the United States, the court had jurisdiction — 

and if this does not appear, and the court gives judgment either for plaintiff or defendant, it is error, and the 

judgment must be reversed by this court — and the parties cannot by consent waive the objection to the 

jurisdiction of the Circuit Court. A free negro of the African race, whose ancestors were brought to this country 

and sold as slaves, is not a "citizen" within the meaning of the Constitution of the United States. When the 

Constitution was adopted, they were not regarded in any of the States as members of the community which 

constituted the State, and were not numbered among its "people or citizens." Consequently, the special rights and 

immunities guarantied to citizens do not apply to them. And not being "citizens" within the meaning of the 

Constitution, they are not entitled to sue in that character in a court of the United States, and the Circuit 

Court has not jurisdiction in such a suit. The only two clauses in the Constitution which point to this race, 

treat them as persons whom it was morally lawful to deal in as articles of property and to hold as slaves. Since 

the adoption of the Constitution of the United States, no State can by any subsequent law make a foreigner or 

any other description of persons citizens of the United States, nor entitle them to the rights and privileges 

secured to citizens by that instrument. A State, by its laws passed since the adoption of the Constitution, may 

put a foreigner or any other description of persons upon a footing with its own citizens, as to all the rights and 

privileges enjoyed by them within its dominion and by its laws. But that will not make him a citizen of the 

United States, nor entitle him to sue in its courts, nor to any of the privileges and immunities of a citizen in 

another State. The change in public opinion and feeling in relation to the African race, which has taken place 

since the adoption of the Constitution, cannot change its construction and meaning, and it must be construed and 

administered now according to its true meaning and intention when 
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it was formed and adopted. The plaintiff having admitted, by his demurrer to the plea in abatement, that his 

ancestors were imported from Africa and sold as slaves, he is not a citizen of the State of Missouri according to 

the Constitution of the United States, and was not entitled to sue in that character in the Circuit Court. This 

being the case, the judgment of the court below, in favor of the plaintiff on the plea in abatement, was erroneous. 

But if the plea in abatement is not brought up by this writ of error, the objection to the citizenship of the 

plaintiff is still apparent on the record, as he himself, in making out his case, states that he is of African descent, 

was born a slave, and claims that he and his family became entitled to freedom by being taken, by their owner, to 

reside in a Territory where slavery is prohibited by act of Congress — and that, in addition to this claim, he 

himself became entitled to freedom by being taken to Rock Island, in the State of Illinois — and being free when 

he was brought back to Missouri, he was by the laws of that State a citizen. If, therefore, the facts he states do not 

give him or his family a right to freedom, the plaintiff is still a slave, and not entitled to sue as a "citizen," and the 

judgment of the Circuit Court was erroneous on that ground also, without any reference to the plea in abatement. 

The Circuit Court can give no judgment for plaintiff or defendant in a case where it has not jurisdiction, no 

matter whether there be a plea in abatement or not. And unless it appears upon the face of the record, when 

brought here by writ of error, that the Circuit Court had jurisdiction, the judgment must be reversed. The case 

of Capron v. Van Noorden (2 Cranch, 126) examined, and the principles thereby decided, reaffirmed. When the 

record, as brought here by writ of error, does not show that the Circuit Court had jurisdiction, this court has 

jurisdiction to revise and correct the error, like any other error in the court below. It does not and cannot dismiss 

the case for want of jurisdiction here; for that would leave the erroneous judgment of the court below in full force, 

and the party injured without remedy. But it must reverse the judgment, and, as in any other case of reversal, 

send a mandate to the Circuit Court to conform its judgment to the opinion of this court. The difference of the 

jurisdiction in this court in the cases of writs of error to State courts and to Circuit Courts of the United States, 

pointed out; and the mistakes made as to the jurisdiction of this court in the latter case, by confounding it with its 

limited jurisdiction in the former. If the court reverses a judgment upon the ground that it appears by a particular 

part of the record that the Circuit Court had not jurisdiction, it does not take away the jurisdiction of this court 

to examine into and correct, by a reversal of the judgment, any other errors, either as to the jurisdiction or any 

other matter, where it appears from other parts of the record that the Circuit Court had fallen into error. On 

the contrary, it is the daily and familiar practice of this court to reverse on several grounds, where more than one 

error appears to have been committed. And the error of a Circuit Court in its jurisdiction stands on the same 

ground, and is to be treated in the same manner as any other error upon which its judgment is founded. The 

decision, therefore, that the judgment of the Circuit Court upon the plea in abatement is erroneous, is no reason 

why the alleged error apparent in the exception should not also be examined, and the judgment reversed on that 
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ground also, if it discloses a want of jurisdiction in the Circuit Court. It is often the duty of this court, after having  

decided that a particular decision of the Circuit Court was erroneous, to examine into other alleged errors, and 

to correct them if they are found to exist. And this has been uniformly done by this court, when the questions 

are in any degree connected with the controversy, and the silence of the court might create doubts which would 

lead to further and useless litigation. The facts upon which the plaintiff relies, did not give him his freedom, and 

make him a citizen of Missouri. The clause in the Constitution authorizing Congress to make all needful rules and 

regulations for the government of the territory and other property of the United States, applies only to territory 

within the chartered limits of some one of the States when they were colonies of Great Britain, and which was 

surrendered by the British Government to the old Confederation of the States, in the treaty of peace. It does 

not apply to territory acquired by the present Federal Government, by treaty or conquest, from a foreign nation. 

The case of the American and Ocean Insurance Companies v. Canter (1 Peters, 511) referred to and examined, 

showing that the decision in this case is not in conflict with that opinion, and that the court did not, in the case 

referred to, decide upon the construction of the clause of the Constitution above mentioned, because the case 

before them did not make it necessary to decide the question. The United States, under the present Constitution, 

cannot acquire territory to be held as a colony, to be governed at its will and pleasure. But it may acquire territory  

which, at the time, has not a population that fits it to become a State, and may govern it as a Territory until 

it has a population which, in the judgment of Congress, entitles it to be admitted as a State of the Union. 

During the time it remains a Territory, Congress may legislate over it within the scope of its constitutional 

powers in relation to citizens of the United States — and may establish a Territorial Government — and the 

form of this local Government must be regulated by the discretion of Congress — but with powers not exceeding 

those which Congress itself, by the Constitution, is authorized to exercise over citizens of the United States, in 

respect to their rights of persons or rights of property. The territory thus acquired, is acquired by the people of 

the United States for their common and equal benefit, through their agent and trustee, the Federal 

Government. Congress can exercise no power over the rights of persons or property of a citizen in the 

Territory which is prohibited by the Constitution. The Government and the citizen, whenever the Territory is 

open to settlement, both enter it with their respective rights defined and limited by the Constitution. Congress 

have no right to prohibit the citizens of any particular State or States from taking up their home there, while it 

permits citizens of other States to do so. Nor has it a right to give privileges to one class of citizens which it 

refuses to another. The territory is acquired for their equal and common benefit — and if open to any, it must be 

open to all upon equal and the same terms. Every citizen has a right to take with him into the Territory any 

article of property which the Constitution of the United States recognises as property. The Constitution of the 

United States recognises slaves as property, and pledges the Federal Government to protect it. And Congress 

cannot exercise any more authority over property 
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of that description than it may constitutionally exercise over property of any other kind. The act of 

Congress, therefore, prohibiting a citizen of the United States from taking with him his slaves when he 

removes to the Territory in question to reside, is an exercise of authority over private property which is not 

warranted by the Constitution — and the removal of the plaintiff, by his owner, to that Territory, gave him 

no title to freedom. The plaintiff himself acquired no title to freedom by being taken, by his owner, to Rock 

Island, in Illinois, and brought back to Missouri. This court has heretofore decided that the status or 

condition of a person of African descent depended on the laws of the State in which he resided. It has been settled 

by the decisions of the highest court in Missouri, that, by the laws of that State, a slave does not become 

entitled to his freedom, where the owner takes him to reside in a State where slavery is not permitted, and 

afterwards brings him back to Missouri. Conclusion. It follows that it is apparent upon the record that the court 

below erred in its judgment on the plea in abatement, and also erred in giving judgment for the defendant, 

when the exception shows that the plaintiff was not a citizen of the United States. And as the Circuit Court 

had no jurisdiction, either in the case stated in the plea in abatement, or in the one stated in the exception, its 

judgment in favor of the defendant is erroneous; and must be reversed. 

It was now argued by Mr. Blair and Mr. G.F. Curtis for the plaintiff in error, and by Mr. 

Geyer and Mr. Johnson for the defendant in error. 

The reporter regrets that want of room will not allow him to give the arguments of counsel; but he regrets it 

the less, because the subject is thoroughly examined in the opinion of the court, the opinions of the concurring 

judges, and the opinions of the judges who dissented from the judgment of the court. 

THIS case was brought up, by writ of error, from the Circuit Court of the United States for the district 

of Missouri. 

It was an action of trespass vi et armis instituted in the Circuit Court by Scott against Sandford. 

Prior to the institution of the present suit, an action was brought by Scott for his freedom in the Circuit 

Court of St. Louis county, (State court,) where there was a verdict and judgment in his favor. On a writ of error to 

the Supreme Court of the State, the judgment below was reversed, and the case remanded to the Circuit Court, 

where it was continued to await the decision of the case now in question. 

The declaration of Scott contained three counts: one, that Sandford had assaulted the plaintiff; one, that he  had 

assaulted Harriet Scott, his wife; and one, that he had assaulted Eliza Scott and Lizzie Scott, his children. 

Sandford appeared, and filed the following plea: DRED SCOTT | v. Plea to the Jurisdiction of the 
Court. 

JOHN F.A. SANDFORD. 

APRIL TERM, 1854. 
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And the said John F.A. Sandford, in his own proper person, comes and says that this court ought not to 

have or take further cognizance of the action aforesaid, because he says that said cause of action, and each and 

every of them, (if any such have accrued to the said Dred Scott,) accrued to the said Dred Scott out of the 

jurisdiction of this court, and exclusively within the jurisdiction of the courts of the State of Missouri, for that, 

to wit: the said plaintiff, Dred Scott, is not a citizen of the State of Missouri, as alleged in his declaration, because 

he is a negro of African descent; his ancestors were of pure African blood, and were brought into this country and 

sold as negro slaves, and this the said Sandford is ready to verify. Wherefore, he prays judgment whether this 

court can or will take further cognizance of the action aforesaid. 

JOHN F.A. SANDFORD. 

To this plea there was a demurrer in the usual form, which was argued in April, 1854, when the court gave 

judgment that the demurrer should be sustained. 

In May, 1854, the defendant, in pursuance of an agreement between counsel, and with the leave of the court, 

pleaded in bar of the action: 

1. Not guilty. 

2. That the plaintiff was a negro slave, the lawful property of the defendant, and, as such, the defendant gently 

laid his hands upon him, and thereby had only restrained him, as the defendant had a right to do. 

3. That with respect to the wife and daughters of the plaintiff, in the second and third counts of the  

declaration mentioned, the defendant had, as to them, only acted in the same manner, and in virtue of the same 

legal right. 

In the first of these pleas, the plaintiff joined issue; and to the second and third, filed replications alleging 

that the defendant, of his own wrong and without the cause in his second and third pleas alleged, committed the 

trespasses, c. 

The counsel then filed the following agreed statement of facts, viz: 

In the year 1834, the plaintiff was a negro slave belonging to Dr. Emerson, who was a surgeon in the 

army of the United States. In that year, 1834, said Dr. Emerson took the plaintiff from the State of Missouri 

to the military post at Rock Island, in the State of Illinois, and held him there as a slave until the month of April 

or May, 1836. At the time last mentioned, said Dr. Emerson removed the plaintiff from said military post at 

Rock Island to the military post at Fort Snelling, situate on the west bank of the Mississippi river, in the 

Territory known as Upper Louisiana, acquired by the United States of France, and situate north of the latitude 

of thirty-six degrees thirty minutes north, and north of the State of Missouri. Said Dr. Emerson held the 

plaintiff in slavery at said Fort Snelling, from said last-mentioned date until the year 1838. In the year 1835, 

Harriet, who is named in the second count of the plaintiff 's declaration, was the negro slave of Major Taliaferro, 

who belonged to the army of 
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the United States. In that year, 1835, said Major Taliaferro took said Harriet to said Fort Snelling, a military post,  

situated as hereinbefore stated, and kept her there as a slave until the year 1836, and then sold and delivered her as 

a slave at said Fort Snelling unto the said Dr. Emerson hereinbefore named. Said Dr. Emerson held said Harriet 

in slavery at said Fort Snelling until the year 1838. 

In the year 1836, the plaintiff and said Harriet at said Fort Snelling, with the consent of said Dr. 

Emerson, who then claimed to be their master and owner, intermarried, and took each other for husband and 

wife. Eliza and Lizzie, named in the third count of the plaintiff 's declaration, are the fruit of that marriage. Eliza is 

about fourteen years old, and was born on board the steamboat Gipsey, north of the north line of the State of 

Missouri, and upon the river Mississippi. Lizzie is about seven years old, and was born in the State of 

Missouri, at the military post called Jefferson Barracks. 

In the year 1838, said Dr. Emerson removed the plaintiff and said Harriet and their said daughter Eliza, from 

said Fort Snelling to the State of Missouri, where they have ever since resided. Before the commencement of this 

suit, said Dr. Emerson sold and conveyed the plaintiff, said Harriet, Eliza, and Lizzie, to the defendant, as slaves,  

and the defendant has ever since claimed to hold them and each of them as slaves. 

At the times mentioned in the plaintiff 's declaration, the defendant, claiming to be owner as aforesaid, laid 

his hands upon said plaintiff, Harriet, Eliza, and Lizzie, and imprisoned them, doing in this respect, however, 

no more than what he might lawfully do if they were of right his slaves at such times. 

Further proof may be given on the trial for either party. 

It is agreed that Dred Scott brought suit for his freedom in the Circuit Court of St. Louis county; that 

there was a verdict and judgment in his favor; that on a writ of error to the Supreme Court, the judgment 

below was reversed, and the same remanded to the Circuit Court, where it has been continued to await the 

decision of this case. 

In May, 1854, the cause went before a jury, who found the following verdict, viz: "As to the first issue 

joined in this case, we of the jury find the defendant not guilty; and as to the issue secondly above joined, we of the 

jury find that before and at the time when, c., in the first count mentioned, the said Dred Scott was a negro slave, 

the lawful property of the defendant; and as to the issue thirdly above joined, we, the jury, find that before and at 

the time when, c., in the second and third counts mentioned, the said Harriet, wife of said Dred Scott, and Eliza 

and Lizzie, the daughters of the said Dred Scott, were negro slaves, the lawful property of the defendant." 

Whereupon, the court gave judgment for the defendant. 

After an ineffectual motion for a new trial, the plaintiff filed the following bill of exceptions. On the trial 

of this cause by the jury, the plaintiff, to maintain the issues on his part, read to the jury the following agreed 

statement of facts, (see agreement above.) No further testimony was given to the jury by either party. Thereupon 

the plaintiff moved the court to give to the jury the following instruction, viz: 

"That, upon the facts agreed to by the parties, they ought to find for the plaintiff. The court refused to 

give such instruction to the jury, and the plaintiff, to such refusal, then and there duly excepted." 

The court then gave the following instruction to the jury, on motion of the defendant: "The jury are 

instructed, that upon the facts in this case, the law is with the defendant." The plaintiff excepted to this  
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instruction. 

Upon these exceptions, the case came up to this court. 

It was argued at December term, 1855, and ordered to be reargued at the present term. 

Mr. Chief Justice TANEY delivered the opinion of the court. 

This case has been twice argued. After the argument at the last term, differences of opinion were found to 

exist among the members of the court; and as the questions in controversy are of the highest importance, and the  

court was at that time much pressed by the ordinary business of the term, it was deemed advisable to continue the 

case, and direct a re-argument on some of the points, in order that we might have an opportunity of giving to the 

whole subject a more deliberate consideration. It has accordingly been again argued by counsel, and considered 

by the court; and I now proceed to deliver its opinion. 

There are two leading questions presented by the record: 

1. Had the Circuit Court of the United States jurisdiction to hear and determine the case between these  

parties? 

And 2. If it had jurisdiction, is the judgment it has given erroneous or not? 

The plaintiff in error, who was also the plaintiff in the court below, was, with his wife and children, held 

as slaves by the defendant, in the State of Missouri; and he brought this action in the Circuit Court of the 

United States for that district, to assert the title of himself and his family to freedom. 

The declaration is in the form usually adopted in that State to try questions of this description, and contains  

the averment necessary to give the court jurisdiction; that he and the defendant are citizens of different States;  

that is, that he is a citizen of Missouri, and the defendant a citizen of New York. 

The defendant pleaded in abatement to the jurisdiction of the court, that the plaintiff was not a citizen of the 

State of Missouri, as alleged in his declaration, being a negro of African descent, whose ancestors were of pure 

African blood, and who were brought into this country and sold as slaves. 

To this plea the plaintiff demurred, and the defendant joined in demurrer. The court overruled the plea, and 

gave judgment that the defendant should answer over. And he thereupon put in sundry pleas in bar, upon which 

issues were joined; and at the trial the verdict and judgment were in his favor. Whereupon the plaintiff brought 

this writ of error. 

Before we speak of the pleas in bar, it will be proper to dispose of the questions which have arisen on the plea in 

abatement. 

That plea denies the right of the plaintiff to sue in a court of the United States, for the reasons therein stated. If the 

question raised by it is legally before us, and the court should be of opinion that the facts stated in it  disqualify the 

plaintiff from becoming a citizen, in the sense in which that word is used in the Constitution of the 

United States, then the judgment of the Circuit Court is erroneous, and must be reversed. 

It is suggested, however, that this plea is not before us; and that as the judgment in the court below on this  plea was in 

favor of the plaintiff, he does not seek to reverse it, or bring it before the court for revision by his writ of error; and also 

that the defendant waived this defence by pleading over, and thereby admitted the jurisdiction of the court. 

But, in making this objection, we think the peculiar and limited jurisdiction of courts of the United  
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States has not been adverted to. This peculiar and limited jurisdiction has made it necessary, in these courts, to 

adopt different rules and principles of pleading, so far as jurisdiction is concerned, from those which regulate courts of  

common law in England, and in the different States of the Union which have adopted the common-law rules. 

In these last-mentioned courts, where their character and rank are analogous to that of a Circuit Court of the 

United States; in other words, where they are what the law terms courts of general jurisdiction; they are presumed 

to have jurisdiction, unless the contrary appears. No averment in the pleadings of the plaintiff is necessary, in 

order to give jurisdiction. If the defendant objects to it, he must plead it specially, and unless the fact on which he  

relies is found to be true by a jury, or admitted to be true by the plaintiff, the jurisdiction cannot be disputed in 

an appellate court. 

Now, it is not necessary to inquire whether in courts of that description a party who pleads over in bar,  

when a plea to the jurisdiction has been ruled against him, does or does not waive his plea; nor whether upon a  

judgment in his favor on the pleas in bar, and a writ of error brought by the plaintiff, the question upon the plea in  

abatement would be open for revision in the appellate court. Cases that may have been decided in such courts, or  

rules that may have been laid down by common-law pleaders, can have no influence in the decision in this court. 

Because, under the Constitution and laws of the United States, the rules which govern the pleadings in its courts, 

in questions of jurisdiction, stand on different principles and are regulated by different laws. 

This difference arises, as we have said, from the peculiar character of the Government of the United States. 

For although it is sovereign and supreme in its appropriate sphere of action, yet it does not possess all the powers 

which usually belong to the sovereignty of a nation. Certain specified powers, enumerated in the Constitution, 

have been conferred upon it; and neither the legislative, executive, nor judicial departments of the Government  

can lawfully exercise any authority beyond the limits marked out by the Constitution. And in regulating the 

judicial department, the cases in which the courts of the United States shall have jurisdiction are particularly and 

specifically enumerated and defined; and they are not authorized to take cognizance of any case which does not 

come within the description therein specified. Hence, when a plaintiff sues in a court of the United States, it is 

necessary that he should show, in his pleading, that the suit he brings is within the jurisdiction of the court, and 

that he is entitled to sue there. And if he omits to do this, and should, by any oversight of the Circuit Court,  

obtain a judgment in his favor, the judgment would be reversed in the appellate court for want of jurisdiction in 

the court below. The jurisdiction would not be presumed, as in the case of a common-law English or State court, 

unless the contrary appeared. But the record, when it comes before the appellate court, must show, affirmatively,  

that the inferior court had authority, under the Constitution, to hear and determine the case. And if the plaintiff  

claims a right to sue in a Circuit Court of the United States, under that provision of the Constitution which 

gives jurisdiction in controversies between citizens of different States, he must distinctly aver in his pleading that 

they are citizens of different States; and he cannot maintain his suit without showing that fact in the pleadings. 

This point was decided in the case of Bingham v. Cabot, (in 3 Dall., 382,) and ever since adhered to by the 

court. And in Jackson v. Ashton, (8 Pet., 148,) it was held that the objection to which it was open could not 

be waived by the opposite party, because consent of parties could not give jurisdiction. 
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It is needless to accumulate cases on this subject. Those already referred to, and the cases of Capron v. Van 

Noorden, (in 2 Cr., 126,) and Montalet v. Murray, (4 Cr., 46,) are sufficient to show the rule of which we 

have spoken. The case of Capron v. Van Noorden strikingly illustrates the difference between a common-law 

court and a court of the United States. 

If, however, the fact of citizenship is averred in the declaration, and the defendant does not deny it, and put it 

in issue by plea in abatement, he cannot offer evidence at the trial to disprove it, and consequently cannot avail  

himself of the objection in the appellate court, unless the defect should be apparent in some other part of the 

record. For if there is no plea in abatement, and the want of jurisdiction does not appear in any other part of 

the transcript brought up by the writ of error, the undisputed averment of citizenship in the declaration must 

be taken in this court to be true. In this case, the citizenship is averred, but it is denied by the defendant in the 

manner required by the rules of pleading, and the fact upon which the denial is based is admitted by the demurrer. 

And, if the plea and demurrer, and judgment of the court below upon it, are before us upon this record, the  

question to be decided is, whether the facts stated in the plea are sufficient to show that the plaintiff is not entitled 

to sue as a citizen in a court of the United States. 

We think they are before us. The plea in abatement and the judgment of the court upon it, are a part of the judicial 

proceedings in the Circuit Court, and are there recorded as such; and a writ of error always brings up to the superior 

court the whole record of the proceedings in the court below. And in the case of the United States 

v. Smith, (11 Wheat., 172,) this court said, that the case being brought up by writ of error, the whole record was under 

the consideration of this court. And this being the case in the present instance, the plea in abatement is necessarily 

under consideration; and it becomes, therefore, our duty to decide whether the facts stated in the plea are or are not 

sufficient to show that the plaintiff is not entitled to sue as a citizen in a court of the United States. This is certainly a 

very serious question, and one that now for the first time has been brought for decision before this court. But it is 

brought here by those who have a right to bring it, and it is our duty to meet it and 

decide it. 

The question is simply this: Can a negro, whose ancestors were imported into this country, and sold as slaves, 

become a member of the political community formed and brought into existence by the Constitution of the  United 

States, and as such become entitled to all the rights, and privileges, and immunities, guarantied by that instrument to 

the citizen? One of which rights is the privilege of suing in a court of the United States in the cases specified in the 

Constitution. 

It will be observed, that the plea applies to that class of persons only whose ancestors were negroes of the African 

race, and imported into this country, and sold and held as slaves. The only matter in issue before the court,  therefore, is, 

whether the descendants of such slaves, when they shall be emancipated, or who are born of parents who had become free 

before their birth, are citizens of a State, in the sense in which the word citizen is used in the Constitution of the United 

States. And this being the only matter in dispute on the pleadings, the court must be understood as speaking in this 

opinion of that class only, that is, of those persons who are the descendants of Africans who were imported into this 

country, and sold as slaves. 
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The situation of this population was altogether unlike that of the Indian race. The latter, it is true, formed no part of 

the colonial communities, and never amalgamated with them in social connections or in government. But although they 

were uncivilized, they were yet a free and independent people, associated together in nations or tribes, and governed by 

their own laws. Many of these political communities were situated in territories to which the white race claimed the 

ultimate right of dominion. But that claim was acknowledged to be subject to the right of the Indians to occupy it as 

long as they thought proper, and neither the English nor colonial Governments claimed or exercised any dominion 

over the tribe or nation by whom it was occupied, nor claimed the right to the possession of the territory, until the 

tribe or nation consented to cede it. These Indian Governments were regarded and treated as foreign Governments, 

as much so as if an ocean had separated the red man from the white; and their freedom has constantly been 

acknowledged, from the time of the first emigration to the 
 

English colonies to the present day, by the different Governments which succeeded each other. Treaties have been 

negotiated with them, and their alliance sought for in war; and the people who compose these Indian political 

communities have always been treated as foreigners not living under our Government. It is true that the course 

of events has brought the Indian tribes within the limits of the United States under subjection to the white race;  

and it has been found necessary, for their sake as well as our own, to regard them as in a state of pupilage, and 

to legislate to a certain extent over them and the territory they occupy. But they may, without doubt, like the 

subjects of any other foreign Government, be naturalized by the authority of Congress, and become citizens of a  

State, and of the United States; and if an individual should leave his nation or tribe, and take up his abode among 

the white population, he would be entitled to all the rights and privileges which would belong to an 

emigrant from any other foreign people. We proceed to examine the case as presented by the pleadings. 

The words "people of the United States" and "citizens" are synonymous terms, and mean the same thing. 

They both describe the political body who, according to our republican institutions, form the sovereignty, and 

who hold the power and conduct the Government through their representatives. They are what we familiarly call 

the "sovereign people," and every citizen is one of this people, and a constituent member of this sovereignty. 

The question before us is, whether the class of persons described in the plea in abatement compose a portion of this  

people, and are constituent members of this sovereignty? We think they are not, and that they are not included, 

and were not intended to be included, under the word "citizens" in the Constitution, and can therefore claim 

none of the rights and privileges which that instrument provides for and secures to citizens of the United States.  

On the contrary, they were at that time considered as a subordinate and inferior class of beings, who had been 

subjugated by the dominant race, and, whether emancipated or not, yet remained subject to their authority, and 

had no rights or privileges but such as those who held the power and the Government might choose to 

grant them. 

It is not the province of the court to decide upon the justice or injustice, the policy or impolicy, of these 

laws. The decision of that question belonged to the political or law-making power; to those who formed the 

sovereignty and framed the Constitution. The duty of the court is, to interpret the instrument they have framed, 

with the best lights we can obtain on the subject, and to administer it as we find it, according to its true intent  
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and meaning when it was adopted. 

In discussing this question, we must not confound the rights of citizenship which a State may confer 

within its own limits, and the rights of citizenship as a member of the Union. It does not by any means follow, 

because he has all the rights and privileges of a citizen of a State, that he must be a citizen of the United States. 

He may have all of the rights and privileges of the citizen of a State, and yet not be entitled to the rights and 

privileges of a citizen in any other State. For, previous to the adoption of the Constitution of the United 

States, every State had the undoubted right to confer on whomsoever it pleased the character of citizen, and 

to endow him with all its rights. But this character of course was confined to the boundaries of the State, and 

gave him no rights or privileges in other States beyond those secured to him by the laws of nations and the comity 

of States. Nor have the several States surrendered the power of conferring these rights and privileges by adopting 

the Constitution of the United States. Each State may still confer them upon an alien, or any one it thinks proper, 

or upon any class or description of persons; yet he would not be a citizen in the sense in which that word is used in 

the Constitution of the United States, nor entitled to sue as such in one of its courts, nor to the privileges and 

immunities of a citizen in the other States. The rights which he would acquire would be restricted to the State 

which gave them. The Constitution has conferred on Congress the right to establish an uniform rule of 

naturalization, and this right is evidently exclusive, and has always been held by this court to be so. 

Consequently, no State, since the adoption of the Constitution, can by naturalizing an alien invest him with the 

rights and privileges secured to a citizen of a State under the Federal Government, although, so far as the State 

alone was concerned, he would undoubtedly be entitled to the rights of a citizen, and clothed with all the rights 

and immunities which the Constitution and laws of the State attached to that character. 

It is very clear, therefore, that no State can, by any act or law of its own, passed since the adoption of the 

Constitution, introduce a new member into the political community created by the Constitution of the United States. 

It cannot make him a member of this community by making him a member of its own. And for the same reason it cannot 

introduce any person, or description of persons, who were not intended to be embraced in this new political family, which 

the Constitution brought into existence, but were intended to be excluded from it. 

The question then arises, whether the provisions of the Constitution, in relation to the personal rights and 

privileges to which the citizen of a State should be entitled, embraced the negro African race, at that time in this country, 

or who might afterwards be imported, who had then or should afterwards be made free in any State; and to put it in 

the power of a single State to make him a citizen of the United States, and endue him with the full rights of 

citizenship in every other State without their consent? Does the Constitution of the United States act upon him 

whenever he shall be made free under the laws of a State, and raised there to the rank of a citizen,  and immediately clothe 

him with all the privileges of a citizen in every other State, and in its own courts? The court think the affirmative of 

these propositions cannot be maintained. And if it cannot, the plaintiff in error could not be a citizen of the State of 

Missouri, within the meaning of the Constitution of the United States, and, consequently, was not entitled to sue in 

its courts. It is true, every person, and every class and description of persons, who were at the time of the adoption of the 

Constitution recognised as citizens in the several States, became also citizens of this new political body; but none other; 

it was formed by them, and for them and their posterity, but for no one else. And the personal rights and privileges 
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 guarantied to citizens of this new sovereignty were intended to embrace those only who were then members of the 

several State communities, or who should afterwards by birthright or otherwise become members, according to the 

provisions of the Constitution and the principles on which it was founded. It was the union of those who were at 

that time members of distinct and separate political communities into one political family, whose power, for certain 

specified purposes, was to extend over the whole territory of the United States. And it gave to each citizen rights and 

privileges outside of his State which he did not before possess, and placed him in every other State upon a perfect 

equality with its own citizens as to rights of person and rights of property; it made him a citizen of the United States. 

It becomes necessary, therefore, to determine who were citizens of the several States when the Constitution 

was adopted. And in order to do this, we must recur to the Governments and institutions of the thirteen colonies, 

when they separated from Great Britain and formed new sovereignties, and took their places in the family of  

independent nations. We must inquire who, at that time, were recognised as the people or citizens of a State,  

whose rights and liberties had been outraged by the English Government; and who declared their independence, 

and assumed the powers of Government to defend their rights by force of arms. 

In the opinion of the court, the legislation and histories of the times, and the language used in  the Declaration 

of Independence, show, that neither the class of persons who had been imported as slaves, nor their descendants,  

whether they had become free or not, were then acknowledged as a part of the people, nor intended to be  

included in the general words used in that memorable instrument. 

It is difficult at this day to realize the state of public opinion in relation to that unfortunate race, which  

prevailed in the civilized and enlightened portions of the world at the time of the Declaration of Independence, 

and when the Constitution of the United States was framed and adopted. But the public history of every  

European nation displays it in a manner too plain to be mistaken. 

They had for more than a century before been regarded as beings of an inferior order, and altogether unfit 

to associate with the white race, either in social or political relations; and so far inferior, that they had no rights 

which the white man was bound to respect; and that the negro might justly and lawfully be reduced to slavery 

for his benefit. He was bought and sold, and treated as an ordinary article of merchandise and traffic, whenever a  

profit could be made by it. This opinion was at that time fixed and universal in the civilized portion of the 

white race. It was regarded as an axiom in morals as well as in politics, which no one thought of disputing, or 

supposed to be open to dispute; and men in every grade and position in society daily and habitually acted upon 

it in their private pursuits, as well as in matters of public concern, without doubting for a moment the 

correctness of this opinion. 

And in no nation was this opinion more firmly fixed or more uniformly acted upon than by the 

English Government and English people. They not only seized them on the coast of Africa, and sold them or 

held them 
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in slavery for their own use; but they took them as ordinary articles of merchandise to every country where they  

could make a profit on them, and were far more extensively engaged in this commerce than any other nation in 

the world. 

The opinion thus entertained and acted upon in England was naturally impressed upon the colonies they  

founded on this side of the Atlantic. And, accordingly, a negro of the African race was regarded by them as an 

article of property, and held, and bought and sold as such, in every one of the thirteen colonies which united in 

the Declaration of Independence, and afterwards formed the Constitution of the United States. The slaves were  

more or less numerous in the different colonies, as slave labor was found more or less profitable. But no one seems 

to have doubted the correctness of the prevailing opinion of the time. The legislation of the different colonies 

furnishes positive and indisputable proof of this fact. 

It would be tedious, in this opinion, to enumerate the various laws they passed upon this subject. It will be 

sufficient, as a sample of the legislation which then generally prevailed throughout the British colonies, to 

give the laws of two of them; one being still a large slaveholding State, and the other the first State in which 

slavery ceased to exist. 

The province of Maryland, in 1717, (ch. 13, s. 5,) passed a law declaring "that if any free negro or 

mulatto intermarry with any white woman, or if any white man shall intermarry with any negro or mulatto 

woman, such negro or mulatto shall become a slave during life, excepting mulattoes born of white women, who, 

for such intermarriage, shall only become servants for seven years, to be disposed of as the justices of the 

county court, where such marriage so happens, shall think fit; to be applied by them towards the support of a 

public school within the said county. And any white man or white woman who shall intermarry as aforesaid, 

with any negro or mulatto, such white man or white woman shall become servants during the term of seven years, 

and shall be disposed of by the justices as aforesaid, and be applied to the uses aforesaid." The other colonial law to 

which we refer was passed by Massachusetts in 1705, (chap. 6.) It is entitled "An act for the better preventing of a 

spurious and mixed issue," c.; and it provides, that "if any negro or mulatto shall presume to smite or strike 

any person of the English or other Christian nation, such negro or mulatto shall be severely whipped, at the 

discretion of the justices before whom the offender shall be convicted." And "that none of her Majesty's 

English or Scottish subjects, nor of any other Christian nation, within this province, shall contract 

matrimony with any negro or mulatto; nor shall any person, duly authorized to solemnize marriage, presume 

to join any such in marriage, on pain of forfeiting the sum of fifty pounds; one moiety thereof to her Majesty, for 

and towards the support of the Government within this province, and the other moiety to him or them that 

shall inform and sue for the same, in any of her Majesty's courts of record within the province, by bill, plaint, 

or information." 
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We give both of these laws in the words used by the respective legislative bodies, because the language in 

which they are framed, as well as the provisions contained in them, show, too plainly to be misunderstood,  

the degraded condition of this unhappy race. They were still in force when the Revolution began, and are a 

faithful index to the state of feeling towards the class of persons of whom they speak, and of the position they 

occupied throughout the thirteen colonies, in the eyes and thoughts of the men who framed the Declaration  

of Independence and established the State Constitutions and Governments. They show that a perpetual and 

impassable barrier was intended to be erected between the white race and the one which they had reduced to 

slavery, and governed as subjects with absolute and despotic power, and which they then looked upon as so far 

below them in the scale of created beings, that intermarriages between white persons and negroes or mulattoes  

were regarded as unnatural and immoral, and punished as crimes, not only in the parties, but in the person who 

joined them in marriage. And no distinction in this respect was made between the free negro or mulatto and the  

slave, but this stigma, of the deepest degradation, was fixed upon the whole race. 

We refer to these historical facts for the purpose of showing the fixed opinions concerning that race, upon 

which the statesmen of that day spoke and acted. It is necessary to do this, in order to determine whether the 

general terms used in the Constitution of the United States, as to the rights of man and the rights of  the people, 

was intended to include them, or to give to them or their posterity the benefit of any of its provisions. 

The language of the Declaration of Independence is equally conclusive: 

It begins by declaring that, "when in the course of human events it becomes necessary for one people to 

dissolve the political bands which have connected them with another, and to assume among the powers of the 

earth the separate and equal station to which the laws of nature and nature's God entitle them, a decent respect for 

the opinions of mankind requires that they should declare the causes which impel them to the separation." 

It then proceeds to say: "We hold these truths to be self-evident: that all men are created equal; that they 

are endowed by their Creator with certain unalienable rights; that among them is life, liberty, and the pursuit of  

happiness; that to secure these rights, Governments are instituted, deriving their just powers from the consent of  

the governed." The general words above quoted would seem to embrace the whole human family, and if they were 

used in a similar instrument at this day would be so understood. But it is too clear for dispute, that the enslaved  

African race were not intended to be included, and formed no part of the people who framed and adopted this 

declaration; for if the language, as understood in that day, would embrace them, the conduct of the distinguished 

men who framed the Declaration of Independence would have been utterly and flagrantly inconsistent with the  

principles they asserted; and instead of the sympathy of mankind, to which they so confidently appealed, they 

would have deserved and received universal rebuke and reprobation. 
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Yet the men who framed this declaration were great men — high in literary acquirements — high in 

their sense of honor, and incapable of asserting principles inconsistent with those on which they were acting. 

They perfectly understood the meaning of the language they used, and how it would be understood by others; 

and they knew that it would not in any part of the civilized world be supposed to embrace the negro race, 

which, by common consent, had been excluded from civilized Governments and the family of nations, and 

doomed to slavery. They spoke and acted according to the then established doctrines and principles, and in 

the ordinary language of the day, and no one misunderstood them. The unhappy black race were separated from 

the white by indelible marks, and laws long before established, and were never thought of or spoken of except as 

property, and when the claims of the owner or the profit of the trader were supposed to need protection. 

This state of public opinion had undergone no change when the Constitution was adopted, as is equally  

evident from its provisions and language. The brief preamble sets forth by whom it was formed, for what 

purposes, and for whose benefit and protection. It declares that it is formed by the people of the United States;  that 

is to say, by those who were members of the different political communities in the several States; and its great 

object is declared to be to secure the blessings of liberty to themselves and their posterity. It speaks in general  

terms of the people of the United States, and of citizens of the several States, when it is providing for the exercise 

of the powers granted or the privileges secured to the citizen. It does not define what description of persons are  

intended to be included under these terms, or who shall be regarded as a citizen and one of the people. It uses  

them as terms so well understood, that no further description or definition was necessary. 

But there are two clauses in the Constitution which point directly and specifically to the negro race as a  

separate class of persons, and show clearly that they were not regarded as a portion of the people or citizens of the 

Government then formed. 

One of these clauses reserves to each of the thirteen States the right to import slaves until the year 1808, 

if it thinks proper. And the importation which it thus sanctions was unquestionably of persons of the race of 

which we are speaking, as the traffic in slaves in the United States had always been confined to them. And by 

the other provision the States pledge themselves to each other to maintain the right of property of the master, 

by delivering up to him any slave who may have escaped from his service, and be found within their respective 

territories. By the first above-mentioned clause, therefore, the right to purchase and hold this property is directly 

sanctioned and authorized for twenty years by the people who framed the Constitution. And by the second,  

they pledge themselves to maintain and uphold the right of the master in the manner specified, as long as the 

Government they then formed should endure. And these two provisions show, conclusively, that neither the 

description of persons therein referred to, nor their descendants, were embraced in any of the other provisions 
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of the Constitution; for certainly these two clauses were not intended to confer on them or their posterity the 

blessings of liberty, or any of the personal rights so carefully provided for the citizen. 

No one of that race had ever migrated to the United States voluntarily; all of them had been brought here 

as articles of merchandise. The number that had been emancipated at that time were but few in comparison with 

those held in slavery; and they were identified in the public mind with the race to which they belonged, and 

regarded as a part of the slave population rather than the free. It is obvious that they were not even in the minds of 

the framers of the Constitution when they were conferring special rights and privileges upon the citizens of a  

State in every other part of the Union. 

Indeed, when we look to the condition of this race in the several States at the time, it is impossible to believe 

that these rights and privileges were intended to be extended to them. 

It is very true, that in that portion of the Union where the labor of the negro race was found to be unsuited 

to the climate and unprofitable to the master, but few slaves were held at the time of the Declaration of  

Independence; and when the Constitution was adopted, it had entirely worn out in one of them, and measures 

had been taken for its gradual abolition in several others. But this change had not been produced by any change 

of opinion in relation to this race; but because it was discovered, from experience, that slave labor was unsuited to  

the climate and productions of these States: for some of the States, where it had ceased or nearly ceased to exist, 

were actively engaged in the slave trade, procuring cargoes on the coast of Africa, and transporting them for sale to 

those parts of the Union where their labor was found to be profitable, and suited to the climate and productions. 

And this traffic was openly carried on, and fortunes accumulated by it, without reproach from the people of the  

States where they resided. And it can hardly be supposed that, in the States where it was then countenanced in 

its worst form — that is, in the seizure and transportation — the people could have regarded those who were 

emancipated as entitled to equal rights with themselves. 

And we may here again refer, in support of this proposition, to the plain and unequivocal language of the 

laws of the several States, some passed after the Declaration of Independence and before the Constitution was 

adopted, and some since the Government went into operation. 

We need not refer, on this point, particularly to the laws of the present slaveholding States. Their 

statute books are full of provisions in relation to this class, in the same spirit with the Maryland law which we 

have before quoted. They have continued to treat them as an inferior class, and to subject them to strict police 

regulations, drawing a broad line of distinction between the citizen and the slave races, and legislating in 

relation to them upon the same principle which prevailed at the time of the Declaration of Independence. As 

relates to these States, it is too plain for argument, that they have never been regarded as a part of the people 

or citizens of the 
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State, nor supposed to possess any political rights which the dominant race might not withhold or grant at their  

pleasure. 

And as long ago as 1822, the Court of Appeals of Kentucky decided that free negroes and mulattoes were 

not citizens within the meaning of the Constitution of the United States; and the correctness of this decision is 

recognised, and the same doctrine affirmed, in Meigs's Tenn. Reports, 331. 

And if we turn to the legislation of the States where slavery had worn out, or measures taken for its speedy 

abolition, we shall find the same opinions and principles equally fixed and equally acted upon. 

Thus, Massachusetts, in 1786, passed a law similar to the colonial one of which we have spoken. The law of 

1786, like the law of 1705, forbids the marriage of any white person with any negro, Indian, or mulatto, and  

inflicts a penalty of fifty pounds upon any one who shall join them in marriage; and declares all such 

marriages absolutely null and void, and degrades thus the unhappy issue of the marriage by fixing upon it 

the stain of bastardy. And this mark of degradation was renewed, and again impressed upon the race, in the 

careful and deliberate preparation of their revised code published in 1836. This code forbids any person from 

joining in marriage any white person with any Indian, negro, or mulatto, and subjects the party who shall 

offend in this respect, to imprisonment, not exceeding six months, in the common jail, or to hard labor, and to a 

fine of not less than fifty nor more than two hundred dollars; and, like the law of 1786, it declares the marriage to 

be absolutely null and void. It will be seen that the punishment is increased by the code upon the person who shall 

marry them, by adding imprisonment to a pecuniary penalty. 

So, too, in Connecticut. We refer more particularly to the legislation of this State, because it was not 

only among the first to put an end to slavery within its own territory, but was the first to fix a mark of reprobation 

upon the African slave trade. The law last mentioned was passed in October, 1788, about nine months after the 

State had ratified and adopted the present Constitution of the United States; and by that law it prohibited its 

own citizens, under severe penalties, from engaging in the trade, and declared all policies of insurance on the 

vessel or cargo made in the State to be null and void. But, up to the time of the adoption of the Constitution, 

there is nothing in the legislation of the State indicating any change of opinion as to the relative rights and 

position of the white and black races in this country, or indicating that it meant to place the latter, when free, 

upon a level with its citizens. And certainly nothing which would have led the slaveholding States to 

suppose, that Connecticut designed to claim for them, under the new Constitution, the equal rights and 

privileges and rank of citizens in every other State. The first step taken by Connecticut upon this subject was 

as early as 1774, when it passed an act forbidding the further importation of slaves into the State. But the 

section containing the prohibition is introduced by the following preamble: 
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"And whereas the increase of slaves in this State is injurious to the poor, and inconvenient." This recital would 

appear to have been carefully introduced, in order to prevent any misunderstanding of the motive which induced  

the Legislature to pass the law, and places it distinctly upon the interest and convenience of the white population 

— excluding the inference that it might have been intended in any degree for the benefit of the other. 

And in the act of 1784, by which the issue of slaves, born after the time therein mentioned, were to be 

free at a certain age, the section is again introduced by a preamble assigning a similar motive for the act. It 

is in these words: "Whereas sound policy requires that the abolition of slavery should be effected as soon as 

may be consistent with the rights of individuals, and the public safety and welfare" — showing that the right 

of property in the master was to be protected, and that the measure was one of policy, and to prevent the 

injury and inconvenience, to the whites, of a slave population in the State. And still further pursuing its 

legislation, we find that in the same statute passed in 1774, which prohibited the further importation of slaves 

into the State, there is also a provision by which any negro, Indian, or mulatto servant, who was found 

wandering out of the town or place to which he belonged, without a written pass such as is therein described, 

was made liable to be seized by any one, and taken before the next authority to be examined and delivered up to 

his master — who was required to pay the charge which had accrued thereby. And a subsequent section of the 

same law provides, that if any free negro shall travel without such pass, and shall be stopped, seized, or taken up, 

he shall pay all charges arising thereby. And this law was in full operation when the Constitution of the United 

States was adopted, and was not repealed till 1797. So that up to that time free negroes and mulattoes were 

associated with servants and slaves in the police regulations established by the laws of the State. 

And again, in 1833, Connecticut passed another law, which made it penal to set up or establish any school in  

that State for the instruction of persons of the African race not inhabitants of the State, or to instruct or teach in 

any such school or institution, or board or harbor for that purpose, any such person, without the previous consent 

in writing of the civil authority of the town in which such school or institution might be. 

And it appears by the case of Crandall v. The State, reported in 10 Conn. Rep., 340, that upon an information 

filed against Prudence Crandall for a violation of this law, one of the points raised in the defence was, that the 

law was a violation of the Constitution of the United States; and that the persons instructed, although of the 

African race, were citizens of other States, and therefore entitled to the rights and privileges of citizens in the 

State of Connecticut. But Chief Justice Dagget, before whom the case was tried, held, that persons of that 

description were not citizens of a State, within the meaning of the word citizen in the Constitution of the United 

States, and were not therefore entitled to the privileges and immunities of citizens in other States. 

The case was carried up to the Supreme Court of Errors of the State, and the question fully argued 

there. But the case went off upon another point, and no opinion was expressed on this question. We have made 

this 
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particular examination into the legislative and judicial action of Connecticut, because, from the early 

hostility it displayed to the slave trade on the coast of Africa, we may expect to find the laws of that State as 

lenient and favorable to the subject race as those of any other State in the Union; and if we find that at the 

time the Constitution was adopted, they were not even there raised to the rank of citizens, but were still held and 

treated as property, and the laws relating to them passed with reference altogether to the interest and convenience 

of the white race, we shall hardly find them elevated to a higher rank anywhere else. 

A brief notice of the laws of two other States, and we shall pass on to other considerations. 

By the laws of New Hampshire, collected and finally passed in 1815, no one was permitted to be enrolled 

in the militia of the State, but free white citizens; and the same provision is found in a subsequent collection  

of the laws, made in 1855. Nothing could more strongly mark the entire repudiation of the African race. The 

alien is excluded, because, being born in a foreign country, he cannot be a member of the community until he is 

naturalized. But why are the African race, born in the State, not permitted to share in one of the highest duties of  

the citizen? The answer is obvious; he is not, by the institutions and laws of the State, numbered among its people. 

He forms no part of the sovereignty of the State, and is not therefore called on to uphold and defend it. 

Again, in 1822, Rhode Island, in its revised code, passed a law forbidding persons who were authorized 

to join persons in marriage, from joining in marriage any white person with any negro, Indian, or mulatto, 

under the penalty of two hundred dollars, and declaring all such marriages absolutely null and void; and the same 

law was again re-enacted in its revised code of 1844. So that, down to the last-mentioned period, the strongest 

mark of inferiority and degradation was fastened upon the African race in that State. 

It would be impossible to enumerate and compress in the space usually allotted to an opinion of a court, 

the various laws, marking the condition of this race, which were passed from time to time after the Revolution, 

and before and since the adoption of the Constitution of the United States. In addition to those already referred 

to, it is sufficient to say, that Chancellor Kent, whose accuracy and research no one will question, states in the 

sixth edition of his Commentaries, (published in 1848, 2 vol., 258, note b,) that in no part of the 

country except Maine, did the African race, in point of fact, participate equally with the whites in the 

exercise of civil and political rights. The legislation of the States therefore shows, in a manner not to be 

mistaken, the inferior and subject condition of that race at the time the Constitution was adopted, and long 

afterwards, throughout the thirteen States by which that instrument was framed; and it is hardly consistent 

with the respect due to these States, to suppose that they regarded at that time, as fellow-citizens and members of 

the sovereignty, a class of beings whom they had thus stigmatized; whom, as we are bound, out of respect to 

the State sovereignties, to assume they had deemed it just and necessary thus to stigmatize, and upon whom 

they had impressed such deep and enduring marks of inferiority and degradation; or, that when they met in 

convention to form the 
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Constitution, they looked upon them as a portion of their constituents, or designed to include them in the  

provisions so carefully inserted for the security and protection of the liberties and rights of their citizens. It cannot 

be supposed that they intended to secure to them rights, and privileges, and rank, in the new political body  

throughout the Union, which every one of them denied within the limits of its own dominion. More especially, 

it cannot be believed that the large slaveholding States regarded them as included in the word citizens, or would 

have consented to a Constitution which might compel them to receive them in that character from another State. 

For if they were so received, and entitled to the privileges and immunities of citizens, it would exempt them 

from the operation of the special laws and from the police regulations which they considered to be necessary for  

their own safety. It would give to persons of the negro race, who were recognised as citizens in any one State of 

the Union, the right to enter every other State whenever they pleased, singly or in companies, without pass or 

passport, and without obstruction, to sojourn there as long as they pleased, to go where they pleased at every hour 

of the day or night without molestation, unless they committed some violation of law for which a white man 

would be punished; and it would give them the full liberty of speech in public and in private upon all subjects 

upon which its own citizens might speak; to hold public meetings upon political affairs, and to keep and carry 

arms wherever they went. And all of this would be done in the face of the subject race of the same color, both f ree 

and slaves, and inevitably producing discontent and insubordination among them, and endangering the peace 

and safety of the State. It is impossible, it would seem to believe that the great men of the slaveholding States, 

who took so large a share in framing the Constitution of the United States, and exercised so much influence 

in procuring its adoption, could have been so forgetful or regardless of their own safety and the safety of those who 

trusted and confided in them. Besides, this want of foresight and care would have been utterly inconsistent with 

the caution displayed in providing for the admission of new members into this political family. For, when 

they gave to the citizens of each State the privileges and immunities of citizens in the several States, they at the 

same time took from the several States the power of naturalization, and confined that power exclusively to the 

Federal Government. No State was willing to permit another State to determine who should or should not be 

admitted as one of its citizens, and entitled to demand equal rights and privileges with their own people, within 

their own territories. The right of naturalization was therefore, with one accord, surrendered by the States, 

and confided to the Federal Government. And this power granted to Congress to establish an uniform rule of 

naturalization is, by the wellunderstood meaning of the word, confined to persons born in a foreign country, 

under a foreign Government. It is not a power to raise to the rank of a citizen any one born in the United States, 

who, from birth or parentage, by the laws of the country, belongs to an inferior and subordinate class. And when 

we find the States guarding themselves from the indiscreet or improper admission by other States of emigrants 

from other countries, by giving the power exclusively to Congress, we cannot fail to see that they could never 

have left with the States a 
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much more important power — that is, the power of transforming into citizens a numerous class of persons, who 

in that character would be much more dangerous to the peace and safety of a large portion of the Union, than 

the few foreigners one of the States might improperly naturalize. The Constitution upon its adoption 

obviously took from the States all power by any subsequent legislation to introduce as a citizen into the 

political family of the United States any one, no matter where he was born, or what might be his character or 

condition; and it gave to Congress the power to confer this character upon those only who were born outside of 

the dominions of the United States. And no law of a State, therefore, passed since the Constitution was adopted, 

can give any right of citizenship outside of its own territory. 

A clause similar to the one in the Constitution, in relation to the rights and immunities of citizens of one 

State in the other States, was contained in the Articles of Confederation. But there is a difference of language, 

which is worthy of note. The provision in the Articles of Confederation was, "that the free inhabitants of each 

of the States, paupers, vagabonds, and fugitives from justice, excepted, should be entitled to all the privileges and 

immunities of free citizens in the several States." 

It will be observed, that under this Confederation, each State had the right to decide for itself, and in its 

own tribunals, whom it would acknowledge as a free inhabitant of another State. The term free inhabitant, in 

the generality of its terms, would certainly include one of the African race who had been manumitted. But no 

example, we think, can be found of his admission to all the privileges of citizenship in any State of the Union  

after these Articles were formed, and while they continued in force. And, notwithstanding the generality of the  

words "free inhabitants," it is very clear that, according to their accepted meaning in that day, they did not include 

the African race, whether free or not: for the fifth section of the ninth article provides that Congress should have  

the power "to agree upon the number of land forces to be raised, and to make requisitions from each State for its 

quota in proportion to the number of white inhabitants in such State, which requisition should be binding." 

Words could hardly have been used which more strongly mark the line of distinction between the 

citizen and the subject; the free and the subjugated races. The latter were not even counted when the 

inhabitants of a State were to be embodied in proportion to its numbers for the general defence. And it cannot for 

a moment be supposed, that a class of persons thus separated and rejected from those who formed the sovereignty 

of the States, were yet intended to be included under the words "free inhabitants," in the preceding article, to 

whom privileges and immunities were so carefully secured in every State. 

But although this clause of the Articles of Confederation is the same in principle with that inserted in the 

Constitution, yet the comprehensive word inhabitant, which might be construed to include an emancipated  

slave, is omitted; and the privilege is confined to citizens of the State. And this alteration in words would 

hardly have been made, unless a different meaning was intended to be conveyed, or a possible doubt removed. 

The 
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just and fair inference is, that as this privilege was about to be placed under the protection of the General 

Government, and the words expounded by its tribunals, and all power in relation to it taken from the State and 

its courts, it was deemed prudent to describe with precision and caution the persons to whom this high privilege 

was given — and the word citizen was on that account substituted for the words free inhabitant. The word citizen 

excluded, and no doubt intended to exclude, foreigners who had not become citizens of some one of the States 

when the Constitution was adopted; and also every description of persons who were not fully recognised as  

citizens in the several States. This, upon any fair construction of the instruments to which we have referred, was 

evidently the object and purpose of this change of words. 

To all this mass of proof we have still to add, that Congress has repeatedly legislated upon the same 

construction of the Constitution that we have given. Three laws, two of which were passed almost immediately 

after the Government went into operation, will be abundantly sufficient to show this. The two first are  

particularly worthy of notice, because many of the men who assisted in framing the Constitution, and took an 

active part in procuring its adoption, were then in the halls of legislation, and certainly understood what 

they meant when they used the words "people of the United States" and "citizen" in that wellconsidered 

instrument. 

The first of these acts is the naturalization law, which was passed at the second session of the first Congress, 

March 26, 1790, and confines the right of becoming citizens " to aliens being free white persons." 

Now, the Constitution does not limit the power of Congress in this respect to white persons. And they 

may, if they think proper, authorize the naturalization of any one, of any color, who was born under 

allegiance to another Government. But the language of the law above quoted, shows that citizenship at that time 

was perfectly understood to be confined to the white race; and that they alone constituted the sovereignty in the 

Government. Congress might, as we before said, have authorized the naturalization of Indians, because they 

were aliens and foreigners. But, in their then untutored and savage state, no one would have thought of 

admitting them as citizens in a civilized community. And, moreover, the atrocities they had but recently 

committed, when they were the allies of Great Britain in the Revolutionary war, were yet fresh in the 

recollection of the people of the United States, and they were even then guarding themselves against the 

threatened renewal of Indian hostilities. No one supposed then that any Indian would ask for, or was capable of 

enjoying, the privileges of an American citizen, 

and the word white was not used with any particular reference to them. 

Neither was it used with any reference to the African race imported into or born in this country; because 

Congress had no power to naturalize them, and therefore there was no necessity for using particular words to 

exclude them. 
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It would seem to have been used merely because it followed out the line of division which the Constitution 

has drawn between the citizen race, who formed and held the Government, and the African race, which they held 

in subjection and slavery, and governed at their own pleasure. 

Another of the early laws of which we have spoken, is the first militia law, which was passed in 1792, at the 

first session of the second Congress. The language of this law is equally plain and significant with the one 

just mentioned. It directs that every "free able-bodied white male citizen" shall be enrolled in the militia. The 

word white is evidently used to exclude the African race, and the word "citizen" to exclude unnaturalized 

foreigners; the latter forming no part of the sovereignty, owing it no allegiance, and therefore under no obligation 

to defend it. The African race, however, born in the country, did owe allegiance to the Government, whether 

they were slave or free; but it is repudiated, and rejected from the duties and obligations of citizenship in marked 

language. 

The third act to which we have alluded is even still more decisive; it was passed as late as 1813, (2 Stat., 809,)  

and it provides: "That from and after the termination of the war in which the United States are now engaged with 

Great Britain, it shall not be lawful to employ, on board of any public or private vessels of the United States, any 

person or persons except citizens of the United States, or persons of color, natives of the United States. 

Here the line of distinction is drawn in express words. Persons of color, in the judgment of Congress, 

were not included in the word citizens, and they are described as another and different class of persons, and 

authorized to be employed, if born in the United States. 

And even as late as 1820, (chap. 104, sec. 8,) in the charter to the city of Washington, the corporation 

is authorized "to restrain and prohibit the nightly and other disorderly meetings of slaves, free negroes, and 

mulattoes," thus associating them together in its legislation; and after prescribing the punishment that may be 

inflicted on the slaves, proceeds in the following words: "And to punish such free negroes and mulattoes by  

penalties not exceeding twenty dollars for any one offence; and in case of the inability of any such free negro or 

mulatto to pay any such penalty and cost thereon, to cause him or her to be confined to labor for any time not 

exceeding six calendar months." And in a subsequent part of the same section, the act authorizes the corporation 

"to prescribe the terms and conditions upon which free negroes and mulattoes may reside in the city." This law,  

like the laws of the States, shows that this class of persons were governed by special legislation directed expressly to 

them, and always connected with provisions for the government of slaves, and not with those for the government 

of free white citizens. And after such an uniform course of legislation as we have stated, by the colonies, by the 

States, and by Congress, running through a period of more than a century, it would seem that to call persons thus  

marked and stigmatized, "citizens" of the United States, "fellow-citizens," a constituent part of the sovereignty, 

would be an abuse of terms, and not calculated to exalt the character of an American citizen in the eyes of other 

nations. 
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The conduct of the Executive Department of the Government has been in perfect harmony upon this subject 

with this course of legislation. The question was brought officially before the late William Wirt, when he was the 

Attorney General of the United States, in 1821, and he decided that the words "citizens of the United 

States" were used in the acts of Congress in the same sense as in the Constitution; and that free persons of color 

were not citizens, within the meaning of the Constitution and laws; and this opinion has been confirmed by 

that of the late Attorney General, Caleb Cushing, in a recent case, and acted upon by the Secretary of State, who 

refused to grant passports to them as "citizens of the United States." 

But it is said that a person may be a citizen, and entitled to that character, although he does not possess all 

the rights which may belong to other citizens; as, for example, the right to vote, or to hold particular offices; and 

that yet, when he goes into another State, he is entitled to be recognised there as a citizen, although the State may 

measure his rights by the rights which it allows to persons of a like character or class resident in the State, 

and refuse to him the full rights of citizenship. 

This argument overlooks the language of the provision in the Constitution of which we are speaking. 

Undoubtedly, a person may be a citizen, that is, a member of the community who form the sovereignty, 

although he exercises no share of the political power, and is incapacitated from holding particular offices. Women 

and minors, who form a part of the political family, cannot vote; and when a property qualification is required to 

vote or hold a particular office, those who have not the necessary qualification cannot vote or hold the office, yet  

they are citizens. 

So, too, a person may be entitled to vote by the law of the State, who is not a citizen even of the State itself. 

And in some of the States of the Union foreigners not naturalized are allowed to vote. And the State may give the  

right to free negroes and mulattoes, but that does not make them citizens of the State, and still less of the United  

States. And the provision in the Constitution giving privileges and immunities in other States, does not apply 

to them. 

Neither does it apply to a person who, being the citizen of a State, migrates to another State. For then he 

becomes subject to the laws of the State in which he lives, and he is no longer a citizen of the State from which 

he removed. And the State in which he resides may then, unquestionably, determine his status or condition, and 

place him among the class of persons who are not recognised as citizens, but belong to an inferior and subject 

race; and may deny him the privileges and immunities enjoyed by its citizens. 

But so far as mere rights of person are concerned, the provision in question is confined to citizens of a  

State who are temporarily in another State without taking up their residence there. It gives them no political 

rights in the State, as to voting or holding office, or in any other respect. For a citizen of one State has no  

right to participate in the government of another. But if he ranks as a citizen in the State to which he 

belongs, 
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within the meaning of the Constitution of the United States, then, whenever he goes into another State, the  

Constitution clothes him, as to the rights of person, with all the privileges and immunities which belong to 

citizens of the State. And if persons of the African race are citizens of a State, and of the United States, they  

would be entitled to all of these privileges and immunities in every State, and the State could not restrict them; 

for they would hold these privileges and immunities under the paramount authority of the Federal Government, 

and its courts would be bound to maintain and enforce them, the Constitution and laws of the State to the  

contrary notwithstanding. And if the States could limit or restrict them, or place the party in an inferior 

grade, this clause of the Constitution would be unmeaning, and could have no operation; and would give no 

rights to the citizen when in another State. He would have none but what the State itself chose to allow him. 

This is evidently not the construction or meaning of the clause in question. It guaranties rights to the citizen, 

and the State cannot withhold them. And these rights are of a character and would lead to consequences which 

make it absolutely certain that the African race were not included under the name of citizens of a State, and were 

not in the contemplation of the framers of the Constitution when these privileges and immunities were 

provided for the protection of the citizen in other States. 

The case of Legrand v. Darnall (2 Peters, 664) has been referred to for the purpose of showing that this court  

has decided that the descendant of a slave may sue as a citizen in a court of the United States; but the case itself  

shows that the question did not arise and could not have arisen in the case. It appears from the report, that  

Darnall was born in Maryland, and was the son of a white man by one of his slaves, and his father executed certain  

instruments to manumit him, and devised to him some landed property in the State. This property Darnall 

afterwards sold to Legrand, the appellant, who gave his notes for the purchase-money. But becoming afterwards 

apprehensive that the appellee had not been emancipated according to the laws of Maryland, he refused to pay the 

notes until he could be better satisfied as to Darnall's right to convey. Darnall, in the mean time, had taken up 

his residence in Pennsylvania, and brought suit on the notes, and recovered judgment in the Circuit Court  

for the district of Maryland. The whole proceeding, as appears by the report, was an amicable one; Legrand being 

perfectly willing to pay the money, if he could obtain a title, and Darnall not wishing him to pay unless he 

could make him a good one. In point of fact, the whole proceeding was under the direction of the counsel who 

argued the case for the appellee, who was the mutual friend of the parties, and confided in by both of them, and 

whose only object was to have the rights of both parties established by judicial decision in the most speedy 

and least expensive manner. 

Legrand, therefore, raised no objection to the jurisdiction of the court in the suit at law, because he was 

himself anxious to obtain the judgment of the court upon his title. Consequently, there was nothing in the record 

before the court to show that Darnall was of African descent, and the usual judgment and award of execution 

was entered. And Legrand thereupon filed his bill on the equity side of the Circuit Court, stating that 

Darnall was born a slave, and had not been legally emancipated, and could not therefore take the land devised 

to him, nor make Legrand a good title; and praying an injunction to restrain Darnall from proceeding to 

execution on the judgment, which was granted. Darnall answered, averring in his answer that he was a free man, 

and capable of conveying a good title. Testimony was taken on this point, and at the hearing the Circuit Court 
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 was of opinion that Darnall was a free man and his title good, and dissolved the injunction and dismissed the 

bill; and that decree was affirmed here, upon the appeal of Legrand. 

Now, it is difficult to imagine how any question about the citizenship of Darnall, or his right to sue in 

that character, can be supposed to have arisen or been decided in that case. The fact that he was of African 

descent was first brought before the court upon the bill in equity. The suit at law had then passed into 

judgment and award of execution, and the Circuit Court, as a court of law, had no longer any authority over 

it. It was a valid and legal judgment, which the court that rendered it had not the power to reverse or set aside. 

And unless it had jurisdiction as a court of equity to restrain him from using its process as a court of law, 

Darnall, if he thought proper, would have been at liberty to proceed on his judgment, and compel the payment of 

the money, although the allegations in the bill were true, and he was incapable of making a title. No other court 

could have enjoined him, for certainly no State equity court could interfere in that way with the judgment of a 

Circuit Court of the United States. 

But the Circuit Court as a court of equity certainly had equity jurisdiction over its own judgment as a 

court of law, without regard to the character of the parties; and had not only the right, but it was its duty — no 

matter who were the parties in the judgment — to prevent them from proceeding to enforce it by execution, if the 

court was satisfied that the money was not justly and equitably due. The ability of Darnall to convey did not 

depend upon his citizenship, but upon his title to freedom. 

And if he was free, he could hold and convey property, by the laws of Maryland, although he was not a citizen.  

But if he was by law still a slave, he could not. It was therefore the duty of the court, sitting as a court of 

equity in the latter case, to prevent him from using its process, as a court of common law, to compel the payment 

of the purchase-money, when it was evident that the purchaser must lose the land. But if he was free, and could 

make a title, it was equally the duty of the court not to suffer Legrand to keep the land, and refuse the payment of 

the money, upon the ground that Darnall was incapable of suing or being sued as a citizen in a court of the 

United States. The character or citizenship of the parties had no connection with the question of jurisdiction, 

and the matter in dispute had no relation to the citizenship of Darnall. Nor is such a question alluded to in the 

opinion of the court. Besides, we are by no means prepared to say that there are not many cases, civil as well as 

criminal, in which a Circuit Court of the United States may exercise jurisdiction, although one of the African 

race is a party; that broad question is not before the court. The question with which we are now dealing is, 

whether a person of the African race can be a citizen of the United States, and become thereby entitled to a special 

privilege, by virtue of his title to that character, and which, under the Constitution, no one but a citizen can claim. 

It is manifest that the case of Legrand and Darnall has no bearing on that question, and can have no 

application to the case now before the court. 

This case, however, strikingly illustrates the consequences that would follow the construction of the Constitution 

which would give the power contended for to a State. It would in effect give it also to an individual.  For if the father of 

young Darnall had manumitted him in his lifetime, and sent him to reside in a State which recognised him as a 

citizen, he might have visited and sojourned in Maryland when he pleased, and as long as he pleased, as a citizen of 

the United States; and the State officers and tribunals would be compelled, by the paramount authority of the 
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 Constitution, to receive him and treat him as one of its citizens, exempt from the laws and police of the State in 

relation to a person of that description, and allow him to enjoy all the rights and privileges of citizenship, without 

respect to the laws of Maryland, although such laws were deemed by it absolutely essential to its own safety. 

The only two provisions which point to them and include them, treat them as property, and make it the duty of the 

Government to protect it; no other power, in relation to this race, is to be found in the Constitution; and as it is a 

Government of special, delegated, powers, no authority beyond these two provisions can be constitutionally exercised. 

The Government of the United States had no right to interfere for any other purpose but that of protecting the 

rights of the owner, leaving it altogether with the several States to deal with this race, whether emancipated or not, as 

each State may think justice, humanity, and the interests and safety of society, require. The States evidently intended to 

reserve this power exclusively to themselves. 

No one, we presume, supposes that any change in public opinion or feeling, in relation to this unfortunate race, in 

the civilized nations of Europe or in this country, should induce the court to give to the words of the Constitution a 

more liberal construction in their favor than they were intended to bear when the instrument was framed and adopted. 

Such an argument would be altogether inadmissible in any tribunal called on to interpret it. If any of its provisions are 

deemed unjust, there is a mode prescribed in the instrument itself by which it may be amended; but while it remains 

unaltered, it must be construed now as it was understood at the time of its adoption. It is not only the same in words, 

but the same in meaning, and delegates the same powers to the Government, and reserves and secures the same rights 

and privileges to the citizen; and as long as it continues to exist in its present form, it speaks not only in the same 

words, but with the same meaning and intent with which it spoke when it came from the hands of its framers, and was 

voted on and adopted by the people of the United States. Any other rule of construction would abrogate the judicial 

character of this court, and make it the mere reflex of the popular opinion or passion of the day. This court was not 

created by the Constitution for such purposes. Higher and graver trusts have been confided to it, and it must not falter in 

the path of duty. 

What the construction was at that time, we think can hardly admit of doubt. We have the language of 

the Declaration of Independence and of the Articles of Confederation, in addition to the plain words of 

the Constitution itself; we have the legislation of the different States, before, about the time, and since, the 

Constitution was adopted; we have the legislation of Congress, from the time of its adoption to a recent period;  

and we have the constant and uniform action of the Executive Department, all concurring together, and leading 

to the same result. And if anything in relation to the construction of the Constitution can be regarded as settled, 

it is that which we now give to the word "citizen" and the word "people." And upon a full and careful consideration 

of the subject, the court is of opinion, that, upon the facts stated in the plea in abatement, Dred Scott was not a  

citizen of Missouri within the meaning of the Constitution of the United States, and not entitled as such to 

sue in its courts; and, consequently, that the Circuit Court had no jurisdiction of the case, and that the 

judgment on the plea in abatement is erroneous. 

We are aware that doubts are entertained by some of the members of the court, whether the plea in abatement is 

legally before the court upon this writ of error; but if that plea is regarded as waived, or out of the case upon 

any other ground, yet the question as to the jurisdiction of the Circuit Court is presented on the face of the   
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bill of exception itself, taken by the plaintiff at the trial; for he admits that he and his wife were born slaves, 

but endeavors to make out his title to freedom and citizenship by showing that they were taken by their 

owner to certain places, hereinafter mentioned, where slavery could not by law exist, and that they thereby 

became free, and upon their return to Missouri became citizens of that State. Now, if the removal of which he 

speaks did not give them their freedom, then by his own admission he is still a slave; and whatever opinions may 

be entertained in favor of the citizenship of a free person of the African race, no one supposes that a slave is a 

citizen of the State or of the United States. If, therefore, the acts done by his owner did not make them free 

persons, he is still a slave, and certainly incapable of suing in the character of a citizen. 

The principle of law is too well settled to be disputed, that a court can give no judgment for either party,  

where it has no jurisdiction; and if, upon the showing of Scott himself, it appeared that he was still a slave, the case 

ought to have been dismissed, and the judgment against him and in favor of the defendant for costs, is, like that 

on the plea in abatement, erroneous, and the suit ought to have been dismissed by the Circuit Court for want of 

jurisdiction in that court. 

But, before we proceed to examine this part of the case, it may be proper to notice an objection taken to  

the judicial authority of this court to decide it; and it has been said, that as this court has decided against the 

jurisdiction of the Circuit Court on the plea in abatement, it has no right to examine any question presented by 

the exception; and that anything it may say upon that part of the case will be extra-judicial, and mere obiter dicta. 

This is a manifest mistake; there can be no doubt as to the jurisdiction of this court to revise the judgment of a 

Circuit Court, and to reverse it for any error apparent on the record, whether it be the error of giving judgment in a case 

over which it had no jurisdiction, or any other material error; and this, too, whether there is a plea in abatement or 

not. 

The objection appears to have arisen from confounding writs of error to a State court, with writs of error to a  Circuit 

Court of the United States. Undoubtedly, upon a writ of error to a State court, unless the record shows a case that gives 

jurisdiction, the case must be dismissed for want of jurisdiction in this court. And if it is dismissed on that ground, we 

have no right to examine and decide upon any question presented by the bill of exceptions, or any other part of the 

record. But writs of error to a State court, and to a Circuit Court of the United States, are regulated by different 

laws, and stand upon entirely different principles. And in a writ of error to a Circuit Court of the United States, the 

whole record is before this court for examination and decision; and if the sum in controversy is large enough to give 

jurisdiction, it is not only the right, but it is the judicial duty of the court, to examine the whole case as presented by the 

record; and if it appears upon its face that any material error or errors have been committed by the court below, it is the 

duty of this court to reverse the judgment, and remand the case. And certainly an error in passing a judgment upon the 

merits in favor of either party, in a case which it was not authorized to try, and over which it had no jurisdiction, is as 

grave an error as a court can commit. 

The plea in abatement is not a plea to the jurisdiction of this court, but to the jurisdiction of the Circuit Court. 

And it appears by the record before us, that the Circuit Court committed an error, in deciding that it had jurisdiction, 

upon the facts in the case, admitted by the pleadings. It is the duty of the appellate tribunal to correct this error; but that 

could not be done by dismissing the case for want of jurisdiction here — for that would leave the erroneous judgment in  
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full force, and the injured party without remedy. And the appellate court therefore exercises the power for which 

alone appellate courts are constituted, by reversing the judgment of the court below for this error. It exercises its proper 

and appropriate jurisdiction over the judgment and proceedings of the Circuit Court, as they appear upon the record 

brought up by the writ of error. 

The correction of one error in the court below does not deprive the appellate court of the power of examining further 

into the record, and correcting any other material errors which may have been committed by the inferior court. There is 

certainly no rule of law — nor any practice — nor any decision of a court — which even questions this power in the 

appellate tribunal. On the contrary, it is the daily practice of this court, and of all appellate courts where they reverse 

the judgment of an inferior court for error, to correct by its opinions whatever errors may appear on the record material 

to the case; and they have always held it to be their duty to do so where the silence of the court might lead to 

misconstruction or future controversy, and the point has been relied on by either side, and argued before the court. 

In the case before us, we have already decided that the Circuit Court erred in deciding that it had jurisdiction upon 

the facts admitted by the pleadings. And it appears that, in the further progress of the case, it acted upon the 

erroneous principle it had decided on the pleadings, and gave judgment for the defendant, where, upon the facts 

admitted in the exception, it had no jurisdiction. We are at a loss to understand upon what principle of law, applicable to 

appellate jurisdiction, it can be supposed that this court has not judicial authority to correct the last-mentioned error, 

because they had before corrected the former; or by what process of reasoning it can be made out, that the error of an 

inferior court in actually pronouncing judgment for one of the parties, in a case in which it had no jurisdiction, 

cannot be looked into or corrected by this court, because we have decided a similar question presented in the pleadings. 

The last point is distinctly presented by the facts contained in the plaintiff 's own bill of exceptions, which he himself 

brings here by this writ of error. It was the point which chiefly occupied the attention of the counsel on both sides in 

the argument — and the judgment which this court must render upon both errors is precisely the same. It must, in each of 

them, exercise jurisdiction over the judgment, and reverse it for the errors committed by the court below; and issue a 

mandate to the Circuit Court to conform its judgment to the opinion pronounced by this court, by dismissing the 

case for want of jurisdiction in the Circuit Court. This is the constant and invariable practice of th is court, where it 

reverses a judgment for want of jurisdiction in the Circuit Court. 

It can scarcely be necessary to pursue such a question further. The want of jurisdiction in the court 

below may appear on the record without any plea in abatement. This is familiarly the case where a court of 

chancery has exercised jurisdiction in a case where the plaintiff had a plain and adequate remedy at law, and it so 

appears by the transcript when brought here by appeal. So also where it appears that a court of admiralty has 

exercised jurisdiction in a case belonging exclusively to a court of common law. In these cases there is no plea in 

abatement. And for the same reason, and upon the same principles, where the defect of jurisdiction is patent on the 

record, this court is bound to reverse the judgment, although the defendant has not pleaded in abatement to 

the jurisdiction of the inferior court. 

The cases of Jackson v. Ashton and of Capron v. Van Noorden, to which we have referred in a previous 

part of this opinion, are directly in point. In the last-mentioned case, Capron brought an action against Van 

Noorden in a Circuit Court of the United States, without showing, by the usual averments of citizenship, that  
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the court had jurisdiction. There was no plea in abatement put in, and the parties went to trial upon the 

merits. The court gave judgment in favor of the defendant with costs. The plaintiff thereupon brought his 

writ of error, and this court reversed the judgment given in favor of the defendant, and remanded the case with 

directions to dismiss it, because it did not appear by the transcript that the Circuit Court had jurisdiction. 

The case before us still more strongly imposes upon this court the duty of examining whether the court below  has not 

committed an error, in taking jurisdiction and giving a judgment for costs in favor of the defendant; for in Capron v. 

Van Noorden the judgment was reversed, because it did not appear that the parties were citizens of different States. They 

might or might not be. But in this case it does appear that the plaintiff was born a slave; and if the facts upon which he 

relies have not made him free, then it appears affirmatively on the record that he is not a citizen, and consequently his suit 

against Sandford was not a suit between citizens of different States, and the court had no authority to pass any judgment 

between the parties. The suit ought, in this view of it, to have been dismissed by the Circuit Court, and its judgment in 

favor of Sandford is erroneous, and must be reversed. 

It is true that the result either way, by dismissal or by a judgment for the defendant, makes very little, if any,  

difference in a pecuniary or personal point of view to either party. But the fact that the result would be very nearly  the 

same to the parties in either form of judgment, would not justify this court in sanctioning an error in the  judgment 

which is patent on the record, and which, if sanctioned, might be drawn into precedent, and lead to serious mischief 

and injustice in some future suit. 

We proceed, therefore, to inquire whether the facts relied on by the plaintiff entitled him to his freedom. 

The case, as he himself states it, on the record brought here by his writ of error, is this: The plaintiff was a negro 

slave, belonging to Dr. Emerson, who was a surgeon in the army of the United States. In the year 1834, he  took the 

plaintiff from the State of Missouri to the military post at Rock Island, in the State of Illinois, and held him there as a 

slave until the month of April or May, 1836. At the time last mentioned, said Dr. Emerson removed the plaintiff from said 

military post at Rock Island to the military post at Fort Snelling, situate on the west bank of the Mississippi river, in 

the Territory known as Upper Louisiana, acquired by the United States of France, and situate north of the latitude of 

thirtysix degrees thirty minutes north, and north of the State of Missouri. Said Dr. Emerson held the plaintiff in slavery at 

said Fort Snelling, from said last-mentioned date until the year 1838. 

In the year 1835, Harriet, who is named in the second count of the plaintiff 's declaration, was the negro slave  of Major 

Taliaferro, who belonged to the army of the United States. In that year, 1835, said Major Tal iaferro took said Harriet to 

said Fort Snelling, a military post, situated as hereinbefore stated, and kept her there as a slave until the year 1836, 

and then sold and delivered her as a slave, at said Fort Snelling, unto the said Dr. Emerson hereinbefore named. Said 

Dr. Emerson held said Harriet in slavery at said Fort Snelling until the year 1838. 

In the year 1836, the plaintiff and Harriet intermarried, at Fort Snelling, with the consent of Dr. Emerson,  who 

then claimed to be their master and owner. Eliza and Lizzie, named in the third count of the plaintiff 's declaration, are the 

fruit of that marriage. Eliza is about fourteen years old, and was born on board the steamboat Gipsey, north of the north 

line of the State of Missouri, and upon the river Mississippi. Lizzie is about seven years old, and was born in the State of 

Missouri, at the military post called Jefferson Barracks. 
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In the year 1838, said Dr. Emerson removed the plaintiff and said Harriet, and their said daughter Eliza, from 

said Fort Snelling to the State of Missouri, where they have ever since resided. 

Before the commencement of this suit, said Dr. Emerson sold and conveyed the plaintiff, and Harriet, 

Eliza, and Lizzie, to the defendant, as slaves, and the defendant has ever since claimed to hold them, and each of 

them, as slaves. 

In considering this part of the controversy, two questions arise: 

1. Was he, together with his family, free in Missouri by reason of the stay in the territory of the United States  

hereinbefore mentioned? 

2. And If they were not, is Scott himself free by reason of his removal to Rock Island, in the State of 

Illinois, as stated in the above admissions? 

We proceed to examine the first question. 

The act of Congress, upon which the plaintiff relies, declares that slavery and involuntary servitude, 

except as a punishment for crime, shall be forever prohibited in all that part of the territory ceded by France, 

under the name of Louisiana, which lies north of thirty-six degrees thirty minutes north latitude, and not 

included within the limits of Missouri. And the difficulty which meets us at the threshold of this part of the 

inquiry is, whether Congress was authorized to pass this law under any of the powers granted to it by the 

Constitution; for if the authority is not given by that instrument, it is the duty of this court to declare it void and 

inoperative, and incapable of conferring freedom upon any one who is held as a slave under the laws of any one of 

the States. 

The counsel for the plaintiff has laid much stress upon that article in the Constitution which confers on 

Congress the power "to dispose of and make all needful rules and regulations respecting the territory or other 

property belonging to the United States;" but, in the judgment of the court, that provision has no bearing on 

the present controversy, and the power there given, whatever it may be, is confined, and was intended to be  

confined, to the territory which at that time belonged to, or was claimed by, the United States, and was within 

their boundaries as settled by the treaty with Great Britain, and can have no influence upon a territory afterwards  

acquired from a foreign Government. It was a special provision for a known and particular territory, and to 

meet a present emergency, and nothing more. A brief summary of the history of the times, as well as the careful 

and measured terms in which the article is framed, will show the correctness of this proposition. 

It will be remembered that, from the commencement of the Revolutionary war, serious difficulties existed 

between the States, in relation to the disposition of large and unsettled territories which were included in the 

chartered limits of some of the States. And some of the other States, and more especially Maryland, which  

had no unsettled lands, insisted that as the unoccupied lands, if wrested from Great Britain, would owe their  

preservation to the common purse and the common sword, the money arising from them ought to be applied in 

just proportion among the several States to pay the expenses of the war, and ought not to be appropriated to the 

use of the State in whose chartered limits they might happen to lie, to the exclusion of the other States, by whose   
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combined efforts and common expense the territory was defended and preserved against the claim of the 

British Government. 

These difficulties caused much uneasiness during the war, while the issue was in some degree doubtful, and the future 

boundaries of the United States yet to be defined by treaty, if we achieved our independence. 

The majority of the Congress of the Confederation obviously concurred in opinion with the State of 

Maryland, and desired to obtain from the States which claimed it a cession of this territory, in order that Congress  might 

raise money on this security to carry on the war. This appears by the resolution passed on the 6th of September, 

1780, strongly urging the States to cede these lands to the United States, both for the sake of peace  and union among 

themselves, and to maintain the public credit; and this was followed by the resolution of October 10th, 1780, by 

which Congress pledged itself, that if the lands were ceded, as recommended by the resolution above mentioned, 

they should be disposed of for the common benefit of the United States, and be settled and formed into distinct 

republican States, which should become members of the Federal Union, and have the same rights of sovereignty, and 

freedom, and independence, as other States. But these difficulties became much more serious after peace took place, and 

the boundaries of the United States were established. Every State, at that time, felt severely the pressure of its war 

debt; but in Virginia, and some other States, there were large territories of unsettled lands, the sale of which would 

enable them to discharge their obligations without much inconvenience; while other States, which had no such resource, 

saw before them many years of heavy and burdensome taxation; and the latter insisted, for the reasons before stated, that 

these unsettled lands should be treated as the common property of the States, and the proceeds applied to their common 

benefit. The letters from the statesmen of that day will show how much this controversy occupied their thoughts, and 

the dangers that were apprehended from it. It was the disturbing element of the time, and fears were entertained that 

it might dissolve the Confederation by which the States were then united. 

These fears and dangers were, however, at once removed, when the State of Virginia, in 1784, voluntarily ceded to 

the United States the immense tract of country lying northwest of the river Ohio, and which was within the 

acknowledged limits of the State. The only object of the State, in making this cession, was to put an end to the 

threatening and exciting controversy, and to enable the Congress of that time to dispose of the lands, and appropriate 

the proceeds as a common fund for the common benefit of the States. It was not ceded, because it was inconvenient to the 

State to hold and govern it, nor from any expectation that it could be better or more conveniently governed by the 

United States. The example of Virginia was soon afterwards followed by other States, and, at the time of the adoption of 

the Constitution, all of the States, similarly situated, had ceded their unappropriated lands, except North Carolina and 

Georgia. The main object for which these cessions were desired and made, was on account of their money value, and to 

put an end to a dangerous controversy, as to who was justly entitled to the proceeds when the lands should be sold. It is 

necessary to bring this part of the history of these cessions thus distinctly into view, because it will enable us the better 

to comprehend the phraseology of the article in the Constitution, so often referred to in the argument. Undoubtedly the 

powers of sovereignty and the eminent domain were ceded with the land. This was essential, in order to make it effectual, 

and to accomplish its objects. But it must be remembered that, at that time, there was no Government of the United States 

in existence with enumerated and  
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limited powers; what was then called the United States, were thirteen separate, sovereign, independent States, 

which had entered into a league or confederation for their mutual protection and advantage, and the Congress of 

the United States was composed of the representatives of these separate sovereignties, meeting together, as equals, 

to discuss and decide on certain measures which the States, by the Articles of Confederation, had agreed to 

submit to their decision. But this Confederation had none of the attributes of sovereignty in legislative, executive, 

or judicial power. It was little more than a congress of ambassadors, authorized to represent separate nations, in 

matters in which they had a common concern. 

It was this Congress that accepted the cession from Virginia. They had no power to accept it under the  

Articles of Confederation. But they had an undoubted right, as independent sovereignties, to accept any cession 

of territory for their common benefit, which all of them assented to; and it is equally clear, that as their common 

property, and having no superior to control them, they had the right to exercise absolute dominion over it,  

subject only to the restrictions which Virginia had imposed in her act of cession. There was, as we have said, no 

Government of the United States then in existence with special enumerated and limited powers. The 

territory belonged to sovereignties, who, subject to the limitations above mentioned, had a right to establish any 

form of government they pleased, by compact or treaty among themselves, and to regulate rights of person 

and rights of property in the territory, as they might deem proper. It was by a Congress, representing the 

authority of these several and separate sovereignties, and acting under their authority and command, (but 

not from any authority derived from the Articles of Confederation,) that the instrument usually called the 

ordinance of 1787 was adopted; regulating in much detail the principles and the laws by which this territory 

should be governed; and among other provisions, slavery is prohibited in it. We do not question the power of the 

States, by agreement among themselves, to pass this ordinance, nor its obligatory force in the territory, while 

the confederation or league of the States in their separate sovereign character continued to exist. This was the 

state of things when the Constitution of the United States was formed. The territory ceded by Virginia 

belonged to the several confederated States as common property, and they had united in establishing in it a 

system of government and jurisprudence, in order to prepare it for admission as States, according to the terms 

of the cession. They were about to dissolve this federative Union, and to surrender a portion of their 

independent sovereignty to a new Government, which, for certain purposes, would make the people of the several 

States one people, and which was to be supreme and controlling within its sphere of action throughout the 

United States; but this Government was to be carefully limited in its powers, and to exercise no authority 

beyond those expressly granted by the Constitution, or necessarily to be implied from the language of the 

instrument, and the objects it was intended to accomplish; and as this league of States would, upon the adoption 

of the new Government, cease to have any power over the territory, and the ordinance they had agreed upon be 

incapable of execution, and a mere nullity, it was obvious that some provision was necessary to give the new 

Government sufficient power to enable it to carry into effect the objects for which it was ceded, and the compacts 

and agreements which the States had made with each other in the exercise of their powers of sovereignty. It was 

necessary that the lands should be sold to pay the war debt; that a Government and system of jurisprudence 

should be maintained in it, to protect the citizens of the United States who should migrate to the territory, in their  
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rights of person and of property. It was also necessary that the new Government, about to be adopted, should 

be authorized to maintain the claim of the United States to the unappropriated lands in North Carolina and 

Georgia, which had not then been ceded, but the cession of which was confidently anticipated upon some terms 

that would be arranged between the General Government and these two States. And, moreover, there were 

many articles of value besides this property in land, such as arms, military stores, munitions, and ships of war, 

which were the common property of the States, when acting in their independent characters as confederates, 

which neither the new Government nor any one else would have a right to take possession of, or control, 

without authority from them; and it was to place these things under the guardianship and protection of the 

new Government, and to clothe it with the necessary powers, that the clause was inserted in the Constitution 

which gives Congress the power "to dispose of and make all needful rules and regulations respecting the 

territory or other property belonging to the United States." It was intended for a specific purpose, to provide 

for the things we have mentioned. It was to transfer to the new Government the property then held in common 

by the States, and to give to that Government power to apply it to the objects for which it had been destined by 

mutual agreement among the States before their league was dissolved. It applied only to the property which the 

States held in common at that time, and has no reference whatever to any territory or other property which the 

new sovereignty might afterwards itself acquire. 

The language used in the clause, the arrangement and combination of the powers, and the somewhat  unusual 

phraseology it uses, when it speaks of the political power to be exercised in the government of the territory, all indicate 

the design and meaning of the clause to be such as we have mentioned. It does not speak of any territory, nor of 

Territories, but uses language which, according to its legitimate meaning, points to a particular thing. The power is given 

in relation only to the territory of the United States — that is, to a territory then in existence, and then known or 

claimed as the territory of the United States. It begins its enumeration of powers by that of disposing, in other words, 

making sale of the lands, or raising money from them, which, as we have already said, was the main object of the cession, 

and which is accordingly the first thing provided for in the article. It then gives the power which was necessarily 

associated with the disposition and sale of the lands — that is, the power of making needful rules and regulations 

respecting the territory. And whatever construction may now be given to these words, every one, we think, must admit 

that they are not the words usually employed by statesmen in giving supreme power of legislation. They are certainly very 

unlike the words used in the power granted to legislate over territory which the new Government might afterwards itself 

obtain by cession from a State, either for its seat of Government, or for forts, magazines, arsenals, dock yards, and other 

needful buildings. 

And the same power of making needful rules respecting the territory is, in precisely the same language, 

applied to the other property belonging to the United States — associating the power over the territory in 

this respect with the power over movable or personal property — that is, the ships, arms, and munitions of war, 

which then belonged in common to the State sovereignties. And it will hardly be said, that this power, in 

relation to the last-mentioned objects, was deemed necessary to be thus specially given to the new Government, in 

order to authorize it to make needful rules and regulations respecting the ships it might itself build, or arms and 

munitions of war it might itself manufacture or provide for the public service. No one, it is believed, would think  
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a moment of deriving the power of Congress to make needful rules and regulations in relation to 

property of this kind from this clause of the Constitution. Nor can it, upon any fair construction, be applied to 

any property but that which the new Government was about to receive from the confederated States. And if 

this be true as to this property, it must be equally true and limited as to the territory, which is so carefully and 

precisely coupled with it 

— and like it referred to as property in the power granted. The concluding words of the clause appear to render 

this construction irresistible; for, after the provisions we have mentioned, it proceeds to say, "that nothing in the  

Constitution shall be so construed as to prejudice any claims of the United States, or of any particular State ." 

Now, as we have before said, all of the States, except North Carolina and Georgia, had made the cession before 

the Constitution was adopted, according to the resolution of Congress of October 10, 1780. The claims of other 

States, that the unappropriated lands in these two States should be applied to the common benefit, in like manner, 

was still insisted on, but refused by the States. 

And this member of the clause in question evidently applies to them, and can apply to nothing else. It was to  

exclude the conclusion that either party, by adopting the Constitution, would surrender what they deemed their  

rights. And when the latter provision relates so obviously to the unappropriated lands not yet ceded by the States, 

and the first clause makes provision for those then actually ceded, it is impossible, by any just rule of construction, 

to make the first provision general, and extend to all territories, which the Federal Government might in 

any way afterwards acquire, when the latter is plainly and unequivocally confined to a particular territory; which 

was a part of the same controversy, and involved in the same dispute, and depended upon the same principles. The  

union of the two provisions in the same clause shows that they were kindred subjects; and that the whole clause is 

local, and relates only to lands, within the limits of the United States, which had been or then were claimed by a  

State; and that no other territory was in the mind of the framers of the Constitution, or intended to be embraced in 

it. Upon any other construction it would be impossible to account for the insertion of the last provision in the  

place where it is found, or to comprehend why, or for what object, it was associated with the previous provision. 

This view of the subject is confirmed by the manner in which the present Government of the United States dealt 

with the subject as soon as it came into existence. It must be borne in mind that the same States that formed  the 

Confederation also formed and adopted the new Government, to which so large a portion of their former sovereign 

powers were surrendered. It must also be borne in mind that all of these same States which had then ratified the new 

Constitution were represented in the Congress which passed the first law for the government of this territory; and 

many of the members of that legislative body had been deputies from the States under the Confederation — had united in 

adopting the ordinance of 1787, and assisted in forming the new Government under which they were then acting, and 

whose powers they were then exercising. And it is obvious from the law they passed to carry into effect the principles and 

provisions of the ordinance, that they regarded it as the act of the States done in the exercise of their legitimate powers 

at the time. The new Government took the territory as it found it, and in the condition in which it was transferred, 

and did not attempt to undo anything that had been done. And, among the earliest laws passed under the new 

Government, is one reviving the ordinance of 1787, which had become inoperative and a nullity upon the adoption of 

the Constitution. This law introduces no new form or principles for its government, but recites, in the preamble, that  
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it is passed in order that this ordinance may continue to have full effect, and proceeds to make only those rules 

and regulations which were needful to adapt it to the new Government, into whose hands the power had fallen. It 

appears, therefore, that this Congress regarded the purposes to which the land in this Territory was to be applied, 

and the form of government and principles of jurisprudence which were to prevail there, while it remained in the 

Territorial state, as already determined on by the States when they had full power and right to make the decision; and 

that the new Government, having received it in this condition, ought to carry substantially into effect the plans and 

principles which had been previously adopted by the States, and which no doubt the States anticipated when they 

surrendered their power to the new Government. And if we regard this clause of the Constitution as pointing to this 

Territory, with a Territorial Government already established in it, which had been ceded to the States forthe purposes 

hereinbefore mentioned — every word in it is perfectly appropriate and easily understood, and the provisions it contains 

are in perfect harmony with the objects for which it was ceded, and with the condition of its government as a Territory 

at the time. We can, then, easily account for the manner in which the first Congress legislated on the subject — and can 

also understand why this power over the territory was associated in the same clause with the other property of the 

United States, and subjected to the like power of making needful rules and regulations. But if the clause is construed 

in the expanded sense contended for, so as to embrace any territory acquired from a foreign nation by the present 

Government, and to give it in such territory a despotic and unlimited power over persons and property, such as the 

confederated States might exercise in their common property, it would be difficult to account for the phraseology used, 

when compared with other grants of power 

— and also for its association with the other provisions in the same clause. 

The Constitution has always been remarkable for the felicity of its arrangement of different subjects, and  

the perspicuity and appropriateness of the language it uses. But if this clause is construed to extend to territory 

acquired by the present Government from a foreign nation, outside of the limits of any charter from the British 

Government to a colony, it would be difficult to say, why it was deemed necessary to give the Government the 

power to sell any vacant lands belonging to the sovereignty which might be found within it; and if this was 

necessary, why the grant of this power should precede the power to legislate over it and establish a Government  

there; and still more difficult to say, why it was deemed necessary so specially and particularly to grant the 

power to make needful rules and regulations in relation to any personal or movable property it might acquire 

there. For the words, other property necessarily, by every known rule of interpretation, must mean property of a 

different description from territory or land. And the difficulty would perhaps be insurmountable in endeavoring 

to account for the last member of the sentence, which provides that "nothing in this Constitution shall be so  

construed as to prejudice any claims of the United States or any particular State," or to say how any particular State 

could have claims in or to a territory ceded by a foreign Government, or to account for associating this provision  

with the preceding provisions of the clause, with which it would appear to have no connection. 

The words "needful rules and regulations" would seem, also, to have been cautiously used for some definite 

object. They are not the words usually employed by statesmen, when they mean to give the powers of sovereignty, 

or to establish a Government, or to authorize its establishment. Thus, in the law to renew and keep alive the  

ordinance of 1787, and to re-establish the Government, the title of the law is: "An act to provide for the  
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government of the territory northwest of the river Ohio." And in the Constitution, when granting the 

power to legislate over the territory that may be selected for the seat of Government independently of a State, it 

does not say Congress shall have power "to make all needful rules and regulations respecting the territory;" but it 

declares that "Congress shall have power to exercise exclusive legislation in all cases whatsoever over such 

District (not exceeding ten miles square) as may, by cession of particular States and the acceptance of Congress, 

become the seat of the Government of the United States. 

The words "rules and regulations" are usually employed in the Constitution in speaking of some particular 

specified power which it means to confer on the Government, and not, as we have seen, when granting general powers of 

legislation. As, for example, in the particular power to Congress "to make rules for the government and regulation of the 

land and naval forces, or the particular and specific power to regulate commerce;" "to establish an uniform rule of 

naturalization;" "to coin money and regulate the value thereof." And to construe the words of which we are speaking as 

a general and unlimited grant of sovereignty over territories which the Government might afterwards acquire, is to use 

them in a sense and for a purpose for which they were not used in any other part of the instrument. But if confined to a 

particular Territory, in which a Government and laws had already been established, but which would require some 

alterations to adapt it to the new Government, the words are peculiarly applicable and appropriate for that purpose. 

The necessity of this special provision in relation to property and the rights or property held in common by the 

confederated States, is illustrated by the first clause of the sixth article. This clause provides that "all debts, 

contracts, and engagements entered into before the adoption of this Constitution, shall be as valid against  the United 

States under this Government as under the Confederation." This provision, like the one under consideration, was 

indispensable if the new Constitution was adopted. The new Government was not a mere change in a dynasty, or in a 

form of government, leaving the nation or sovereignty the same, and clothed with all the rights, and bound by all the 

obligations of the preceding one. But, when the present United States came into existence under the new Government, 

it was a new political body, a new nation, then for the first time taking its place in the family of nations. It took nothing 

by succession from the Confederation. It had no right, as its successor, to any property or rights of property which it 

had acquired, and was not liable for any of its obligations. It was evidently viewed in this light by the framers of the 

Constitution. And as the several States would cease to exist in their former confederated character upon the adoption 

of the Constitution, and could not, in that character, again assemble together, special provisions were indispensable to 

transfer to the new Government the property and rights which at that time they held in common; and at the same time to 

authorize it to lay taxes and appropriate money to pay the common debt which they had contracted; and this power could 

only be given to it by special provisions in the Constitution. The clause in relation to the territory and other property of 

the United States provided for the first, and the clause last quoted provided for the other. They have no connection with 

the general powers and rights of sovereignty delegated to the new Government, and can neither enlarge nor diminish 

them. They were inserted to meet a present emergency, and not to regulate its powers as a Government. 
 

Indeed, a similar provision was deemed necessary, in relation to treaties made by the Confederation; and 

when in the clause next succeeding the one of which we have last spoken, it is declared that treaties shall be the  

supreme law of the land, care is taken to include, by express words, the treaties made by the confederated States.  
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The language is: "and all treaties made, or which shall be made, under the authority of the United States, 

shall be the supreme law of the land." Whether, therefore, we take the particular clause in question, by itself, 

or in connection with the other provisions of the Constitution, we think it clear, that it applies only to the 

particular territory of which we have spoken, and cannot, by any just rule of interpretation, be extended to 

territory which the new Government might afterwards obtain from a foreign nation. Consequently, the power 

which Congress may have lawfully exercised in this Territory, while it remained under a Territorial 

Government, and which may have been sanctioned by judicial decision, can furnish no justification and no 

argument to support a similar exercise of power over territory afterwards acquired by the Federal Government. 

We put aside, therefore, any argument, drawn from precedents, showing the extent of the power which the 

General Government exercised over slavery in this Territory, as altogether inapplicable to the case before us. 

But the case of the American and Ocean Insurance Companies v. Canter (1 Pet., 511) has been quoted as  

establishing a different construction of this clause of the Constitution. There is, however, not the slightest conflict 

between the opinion now given and the one referred to; and it is only by taking a single sentence out of the latter  

and separating it from the context, that even an appearance of conflict can be shown. We need not comment 

on such a mode of expounding an opinion of the court. Indeed it most commonly misrepresents instead of  

expounding it. And this is fully exemplified in the case referred to, where, if one sentence is taken by itself, the 

opinion would appear to be in direct conflict with that now given; but the words which immediately follow that 

sentence show that the court did not mean to decide the point, but merely affirmed the power of Congress to 

establish a Government in the Territory, leaving it an open question, whether that power was derived from 

this clause in the Constitution, or was to be necessarily inferred from a power to acquire territory by cession 

from a foreign Government. The opinion on this part of the case is short, and we give the whole of it to show 

how well the selection of a single sentence is calculated to mislead. 

The passage referred to is in page 542, in which the court, in speaking of the power of Congress to establish a  

Territorial Government in Florida until it should become a State, uses the following language: 

"In the mean time Florida continues to be a Territory of the United States, governed by that clause of 

the Constitution which empowers Congress to make all needful rules and regulations respecting the 

territory or other property of the United States. Perhaps the power of governing a Territory belonging to the 

United States, which has not, by becoming a State, acquired the means of self-government, may result, necessarily, 

from the facts that it is not within the jurisdiction of any particular State, and is within the power and 

jurisdiction of the United States. The right to govern may be the inevitable consequence of the right to acquire 

territory. Whichever may be the source from which the power is derived, the possession of it is 

unquestionable." 

It is thus clear, from the whole opinion on this point, that the court did not mean to decide whether the power 

was derived from the clause in the Constitution, or was the necessary consequence of the right to acquire. They do decide 

that the power in Congress is unquestionable, and in this we entirely concur, and nothing will be found in this opinion to 

the contrary. The power stands firmly on the latter alternative put by the court — that is, as " the inevitable 

consequence of the right to acquire territory." 
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And what still more clearly demonstrates that the court did not mean to decide the question, but leave it open  for 

future consideration, is the fact that the case was decided in the Circuit Court by Mr. Justice Johnson, and his 

decision was affirmed by the Supreme Court. His opinion at the circuit is given in full in a note to the case, and in 

that opinion he states, in explicit terms, that the clause of the Constitution applies only to the territory then within 

the limits of the United States, and not to Florida, which had been acquired by cession from Spain. This part of his 

opinion will be found in the note in page 517 of the report. But he does not dissent from the opinion of the Supreme 

Court; thereby showing that, in his judgment, as well as that of the court, the case before them did not call for a decision 

on that particular point, and the court abstained from deciding it. And in a part of its opinion subsequent to the 

passage we have quoted, where the court speak of the legislative power of Congress in Florida, they still speak with the 

same reserve. And in page 546, speaking of the power of Congress to authorize the Territorial Legislature to establish 

courts there, the court say: "They are legislative courts, created in virtue of the general right of sovereignty which exists 

in the Government, or in virtue of that clause which enables Congress to make all needful rules and regulations respecting 

the territory belonging to the United States." 

It has been said that the construction given to this clause is new, and now for the first time brought forward.  The case 

of which we are speaking, and which has been so much discussed, shows that the fact is otherwise. It shows that 

precisely the same question came before Mr. Justice Johnson, at his circuit, thirty years ago — was fully considered by 

him, and the same construction given to the clause in the Constitution which is now given by this court. And that upon 

an appeal from his decision the same question was brought before this court, but was not decided because a decision upon 

it was not required by the case before the court. 

There is another sentence in the opinion which has been commented on, which even in a still more striking manner 

shows how one may mislead or be misled by taking out a single sentence from the opinion of a court, and leaving out of 

view what precedes and follows. It is in page 546, near the close of the opinion, in which the court say: "In legislating for 

them," (the territories of the United States,) "Congress exercises the combined powers of the General and of a State 

Government." And it is said, that as a State may unquestionably prohibit slavery within its territory, this sentence 

decides in effect that Congress may do the same in a Territory of the United States, exercising there the powers of a 

State, as well as the power of the General Government. 

The examination of this passage in the case referred to, would be more appropriate when we come to consider 

in another part of this opinion what power Congress can constitutionally exercise in a Territory, over the rights of  

person or rights of property of a citizen. But, as it is in the same case with the passage we have before commented  

on, we dispose of it now, as it will save the court from the necessity of referring again to the case. And it will 

be seen upon reading the page in which this sentence is found, that it has no reference whatever to the power 

of Congress over rights of person or rights of property — but relates altogether to the power of establishing 

judicial tribunals to administer the laws constitutionally passed, and defining the jurisdiction they may exercise. 

The law of Congress establishing a Territorial Government in Florida, provided that the Legislature of 

the Territory should have legislative powers over "all rightful objects of legislation; but no law should be valid 

which was inconsistent with the laws and Constitution of the United States." 
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Under the power thus conferred, the Legislature of Florida passed an act, erecting a tribunal at Key 

West to decide cases of salvage. And in the case of which we are speaking, the question arose whether the 

Territorial Legislature could be authorized by Congress to establish such a tribunal, with such powers; and one of 

the parties, among other objections, insisted that Congress could not under the Constitution authorize the 

Legislature of the Territory to establish such a tribunal with such powers, but that it must be established by 

Congress itself; and that a sale of cargo made under its order, to pay salvors, was void, as made without legal 

authority, and passed no property to the purchaser. 

It is in disposing of this objection that the sentence relied on occurs, and the court begin that part of the 

opinion by stating with great precision the point which they are about to decide. 

They say: "It has been contended that by the Constitution of the United States, the judicial power of the 

United States extends to all cases of admiralty and maritime jurisdiction; and that the whole of the judicial power 

must be vested 'in one Supreme Court, and in such inferior courts as Congress shall from time to time ordain  

and establish.' Hence it has been argued that Congress cannot vest admiralty jurisdiction in courts created 

by the Territorial Legislature." And after thus clearly stating the point before them, and which they were 

about to decide, they proceed to show that these Territorial tribunals were not constitutional courts, but merely 

legislative, and that Congress might, therefore, delegate the power to the Territorial Government to establish 

the court in question; and they conclude that part of the opinion in the following words: "Although admiralty 

jurisdiction can be exercised in the States in those courts only which are established in pursuance of the third 

article of the Constitution, the same limitation does not extend to the Territories. In legislating for them, 

Congress exercises the combined powers of the General and State Governments." Thus it will be seen by these 

quotations from the opinion, that the court, after stating the question it was about to decide in a manner too 

plain to be misunderstood, proceeded to decide it, and announced, as the opinion of the tribunal, that in 

organizing the judicial department of the Government in a Territory of the United States, Congress does not 

act under, and is not restricted by, the third article in the Constitution, and is not bound, in a Territory, to 

ordain and establish courts in which the judges hold their offices during good behaviour, but may exercise the 

discretionary power which a State exercises in establishing its judicial department, and regulating the 

jurisdiction of its courts, and may authorize the Territorial Government to establish, or may itself establish, 

courts in which the judges hold their offices for a term of years only; and may vest in them judicial power upon 

subjects confided to the judiciary of the United States. And in doing this, Congress undoubtedly exercises the 

combined power of the General and a State Government. It exercises the discretionary power of a State 

Government in authorizing the establishment of a court in which the judges hold their appointments for a term of 

years only, and not during good behaviour; and it exercises the power of the General Government in investing 

that court with admiralty jurisdiction, over which the General Government had exclusive jurisdiction in 

the Territory. 

No one, we presume, will question the correctness of that opinion; nor is there anything in conflict with it in the 

opinion now given. The point decided in the case cited has no relation to the question now before the court.  That 

depended on the construction of the third article of the Constitution, in relation to the judiciary of the United States, 
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 and the power which Congress might exercise in a Territory in organizing the judicial department of the 

Government. The case before us depends upon other and different provisions of the Constitution, altogether separate 

and apart from the one above mentioned. The question as to what courts Congress may ordain or establish in a Territory to 

administer laws which the Constitution authorizes it to pass, and what laws it is or is not authorized by the Constitution to 

pass, are widely different — are regulated by different and separate articles of the Constitution, and stand upon different 

principles. And we are satisfied that no one who reads attentively the page in Peters's Reports to which we have referred, 

can suppose that the attention of the court was drawn for a moment to the question now before this court, or that it meant 

in that case to say that Congress had a right to prohibit a citizen of the United States from taking any property which 

he lawfully held into a Territory of the United States. 

This brings us to examine by what provision of the Constitution the present Federal Government, under its 

delegated and restricted powers, is authorized to acquire territory outside of the original limits of the United  States, 

and what powers it may exercise therein over the person or property of a citizen of the United States, while it remains a 

Territory, and until it shall be admitted as one of the States of the Union. 

There is certainly no power given by the Constitution to the Federal Government to establish or maintain 

colonies bordering on the United States or at a distance, to be ruled and governed at its own pleasure; nor to enlarge 

its territorial limits in any way, except by the admission of new States. That power is plainly given; and if a new State is 

admitted, it needs no further legislation by Congress, because the Constitution itself defines the relative rights and 

powers, and duties of the State, and the citizens of the State, and the Federal Government. But no power is given to 

acquire a Territory to be held and governed permanently in that character. 

And indeed the power exercised by Congress to acquire territory and establish a Government there,  

according to its own unlimited discretion, was viewed with great jealousy by the leading statesmen of the day. 

And in the Federalist, (No. 38,) written by Mr. Madison, he speaks of the acquisition of the Northwestern 

Territory by the confederated States, by the cession from Virginia, and the establishment of a Government there, 

as an exercise of power not warranted by the Articles of Confederation, and dangerous to the liberties of the 

people. And he urges the adoption of the Constitution as a security and safeguard against such an exercise of 

power. 

We do not mean, however, to question the power of Congress in this respect. The power to expand the 

territory of the United States by the admission of new States is plainly given; and in the construction of this  

power by all the departments of the Government, it has been held to authorize the acquisition of territory, not 

fit for admission at the time, but to be admitted as soon as its population and situation would entitle it to  

admission. It is acquired to become a State, and not to be held as a colony and governed by Congress with absolute 

authority; and as the propriety of admitting a new State is committed to the sound discretion of Congress, the 

power to acquire territory for that purpose, to be held by the United States until it is in a suitable condition 

to become a State upon an equal footing with the other States, must rest upon the same discretion. It is a question  

for the political department of the Government, and not the judicial; and whatever the political department of 

the Government shall recognise as within the limits of the United States, the judicial department is also 

bound to recognise, and to administer in it the laws of the United States, so far as they apply, and to  
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maintain in the Territory the authority and rights of the Government and also the personal rights and 

rights of property of individual citizens, as secured by the Constitution. All we mean to say on this point is, 

that, as there is no express regulation in the Constitution defining the power which the General Government 

may exercise over the person or property of a citizen in a Territory thus acquired, the court must necessarily 

look to the provisions and principles of the Constitution, and its distribution of powers, for the rules and 

principles by which its decision must be governed. Taking this rule to guide us, it may be safely assumed 

that citizens of the United States who migrate to a Territory belonging to the people of the United States, 

cannot be ruled as mere colonists, dependent upon the will of the General Government, and to be governed by 

any laws it may think proper to impose. The principle upon which our Governments rest, and upon which 

alone they continue to exist, is the union of States, sovereign and independent within their own limits in their 

internal and domestic concerns, and bound together as one people by a General Government, possessing certain 

enumerated and restricted powers, delegated to it by the people of the several States, and exercising supreme 

authority within the scope of the powers granted to it, throughout the dominion of the United States. A power, 

therefore, in the General Government to obtain and hold colonies and dependent territories, over which they 

might legislate without restriction, would be inconsistent with its own existence in its present form. 

Whatever it acquires, it acquires for the benefit of the people of the several States who created it. It is their 

trustee acting for them, and charged with the duty of promoting the interests of the whole people of the Union 

in the exercise of the powers specifically granted. 

At the time when the Territory in question was obtained by cession from France, it contained no population fit to be 

associated together and admitted as a State; and it therefore was absolutely necessary to hold possession of it, as a 

Territory belonging to the United States, until it was settled and inhabited by a civilized community capable of self-

government, and in a condition to be admitted on equal terms with the other States as a member of the Union. But, as we 

have before said, it was acquired by the General Government, as the representative and trustee of the people of the United 

States, and it must therefore be held in that character for their common and equal benefit; for it was the people of the 

several States, acting through their agent and representative, the Federal Government, who in fact acquired the Territory 

in question, and the Government holds it for their common use until it shall be associated with the other States as a 

member of the Union. 

But until that time arrives, it is undoubtedly necessary that some Government should be established, in  order to 

organize society, and to protect the inhabitants in their persons and property; and as the people of  the United States 

could act in this matter only through the Government which represented them, and through which they spoke and 

acted when the Territory was obtained, it was not only within the scope of its powers, but it was its duty to pass such 

laws and establish such a Government as would enable those by whose authority they acted to reap the advantages 

anticipated from its acquisition, and to gather there a population which would enable it to assume the position to which it 

was destined among the States of the Union. The power to acquire necessarily carries with it the power to preserve 

and apply to the purposes for which it was acquired. The form of government to be established necessarily rested in 

the discretion of Congress. It was their duty to establish the one that would be best suited for the protection and 

security of the citizens of the United States, and other inhabitants who might be authorized to take up their abode there,  
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and that must always depend upon the existing condition of the Territory, as to the number and character of its 

inhabitants, and their situation in the Territory. In some cases a Government, consisting of persons appointed by the 

Federal Government, would best subserve the interests of the Territory, when the inhabitants were few and scattered, 

and new to one another. In other instances, it would be more advisable to commit the powers of selfgovernment to the 

people who had settled in the Territory, as being the most competent to determine what was best for their own interests. 

But some form of civil authority would be absolutely necessary to organize and preserve civilized society, and prepare it to 

become a State; and what is the best form must always depend on the condition of the Territory at the time, and the choice  

of the mode must depend upon the exercise of a discretionary power by Congress, acting within the scope of its 

constitutional authority, and not infringing upon the rights of person or rights of property of the citizen who  might 

go there to reside, or for any other lawful purpose. It was acquired by the exercise of this discretion, and it must be held 

and governed in like manner, until it is fitted to be a State. 

But the power of Congress over the person or property of a citizen can never be a mere discretionary power  

under our Constitution and form of Government. The powers of the Government and the rights and 

privileges of the citizen are regulated and plainly defined by the Constitution itself. And when the Territory 

becomes a part of the United States, the Federal Government enters into possession in the character impressed 

upon it by those who created it. It enters upon it with its powers over the citizen strictly defined, and limited by 

the Constitution, from which it derives its own existence, and by virtue of which alone it continues to exist and act 

as a Government and sovereignty. It has no power of any kind beyond it; and it cannot, when it enters a 

Territory of the United States, put off its character, and assume discretionary or despotic powers which the 

Constitution has denied to it. It cannot create for itself a new character separated from the citizens of the United 

States, and the duties it owes them under the provisions of the Constitution. The Territory being a part of the 

United States, the Government and the citizen both enter it under the authority of the Constitution, with 

their respective rights defined and marked out; and the Federal Government can exercise no power over his 

person or property, beyond what that instrument confers, nor lawfully deny any right which it has reserved. 

A reference to a few of the provisions of the Constitution will illustrate this proposition. 

For example, no one, we presume, will contend that Congress can make any law in a Territory respecting the 

establishment of religion, or the free exercise thereof, or abridging the freedom of speech or of the press, or the 

right of the people of the Territory peaceably to assemble, and to petition the Government for the redress of 

grievances. 

Nor can Congress deny to the people the right to keep and bear arms, nor the right to trial by jury, nor 

compel any one to be a witness against himself in a criminal proceeding. 

These powers, and others, in relation to rights of person, which it is not necessary here to enumerate, are, 

in express and positive terms, denied to the General Government; and the rights of private property have been 

guarded with equal care. Thus the rights of property are united with the rights of person, and placed on the  

same ground by the fifth amendment to the Constitution, which provides that no person shall be deprived of 

life, liberty, and property, without due process of law. And an act of Congress which deprives a citizen of the  

United States of his liberty or property, merely because he came himself or brought his property into a particular 
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Territory of the United States, and who had committed no offence against the laws, could hardly be dignified 

with the name of due process of law. 

So, too, it will hardly be contended that Congress could by law quarter a soldier in a house in a Territory 

without the consent of the owner, in time of peace; nor in time of war, but in a manner prescribed by law. Nor 

could they by law forfeit the property of a citizen in a Territory who was convicted of treason, for a longer period 

than the life of the person convicted; nor take private property for public use without just compensation. The 

powers over person and property of which we speak are not only not granted to Congress, but are in express  

terms denied, and they are forbidden to exercise them. And this prohibition is not confined to the States, but 

the words are general, and extend to the whole territory over which the Constitution gives it power to legislate,  

including those portions of it remaining under Territorial Government, as well as that covered by States. It is 

a total absence of power everywhere within the dominion of the United States, and places the citizens of a  

Territory, so far as these rights are concerned, on the same footing with citizens of the States, and guards them as 

firmly and plainly against any inroads which the General Government might attempt, under the plea of implied 

or incidental powers. And if Congress itself cannot do this — if it is beyond the powers conferred on the Federal 

Government — it will be admitted, we presume, that it could not authorize a Territorial Government to exercise 

them. It could confer no power on any local Government, established by its authority, to violate the provisions of  

the Constitution. 

It seems, however, to be supposed, that there is a difference between property in a slave and other property,  

and that different rules may be applied to it in expounding the Constitution of the United States. And the  

laws and usages of nations, and the writings of eminent jurists upon the relation of master and slave and their 

mutual rights and duties, and the powers which Governments may exercise over it, have been dwelt upon in the  

argument. 

But in considering the question before us, it must be borne in mind that there is no law of nations standing 

between the people of the United States and their Government, and interfering with their relation to each other.  

The powers of the Government, and the rights of the citizen under it, are positive and practical regulations 

plainly written down. The people of the United States have delegated to it certain enumerated powers, and  

forbidden it to exercise others. It has no power over the person or property of a citizen but what the citizens of 

the United States have granted. And no laws or usages of other nations, or reasoning of statesmen or jurists upon 

the relations of master and slave, can enlarge the powers of the Government, or take from the citizens the rights  

they have reserved. And if the Constitution recognises the right of property of the master in a slave, and makes 

no distinction between that description of property and other property owned by a citizen, no tribunal, acting 

under the authority of the United States, whether it be legislative, executive, or judicial, has a right to draw such a 

distinction, or deny to it the benefit of the provisions and guarantees which have been provided for the protection  

of private property against the encroachments of the Government. Now, as we have already said in an earlier part 

of this opinion, upon a different point, the right of property in a slave is distinctly and expressly affirmed in 

the Constitution. The right to traffic in it, like an ordinary article of merchandise and property, was 

guarantied to the citizens of the United States, in every State that might desire it, for twenty years. And the  
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Government in express terms is pledged to protect it in all future time, if the slave escapes from his owner. This is 

done in plain words — too plain to be misunderstood. And no word can be found in the Constitution which gives 

Congress a greater power over slave property, or which entitles property of that kind to less protection than property 

of any other description. The only power conferred is the power coupled with the duty of guarding and protecting the 

owner in his rights. Upon these considerations, it is the opinion of the court that the act of Congress which prohibited 

a citizen from holding and owning property of this kind in the territory of the United States north of the line therein 

mentioned, is not warranted by the Constitution, and is therefore void; and that neither Dred Scott himself, nor any of 

his family, were made free by being carried into this territory; even if they had been carried there by the owner, with 

the intention of becoming a permanent resident. 

We have so far examined the case, as it stands under the Constitution of the United States, and the powers 

thereby delegated to the Federal Government. 

But there is another point in the case which depends on State power and State law. And it is contended, on 

the part of the plaintiff, that he is made free by being taken to Rock Island, in the State of Illinois, independently 

of his residence in the territory of the United States; and being so made free, he was not again reduced to a state of 

slavery by being brought back to Missouri. 

Our notice of this part of the case will be very brief; for the principle on which it depends was decided in  

this court, upon much consideration, in the case of Strader et al. v. Graham, reported in 10th Howard, 82. In that 

case, the slaves had been taken from Kentucky to Ohio, with the consent of the owner, and afterwards brought 

back to Kentucky. And this court held that their status or condition, as free or slave, depended upon the laws of 

Kentucky, when they were brought back into that State, and not of Ohio; and that this court had no 

jurisdiction to revise the judgment of a State court upon its own laws. This was the point directly before the 

court, and the decision that this court had not jurisdiction turned upon it, as will be seen by the report of the case. 

So in this case. As Scott was a slave when taken into the State of Illinois by his owner, and was there held 

as such, and brought back in that character, his status, as free or slave, depended on the laws of Missouri, and not 

of Illinois. 

It has, however, been urged in the argument, that by the laws of Missouri he was free on his return, and that  

this case, therefore, cannot be governed by the case of Strader et al. v. Graham, where it appeared, by the laws of 

Kentucky, that the plaintiffs continued to be slaves on their return from Ohio. But whatever doubts or 

opinions may, at one time, have been entertained upon this subject, we are satisfied, upon a careful examination of 

all the cases decided in the State courts of Missouri referred to, that it is now firmly settled by the decisions of the 

highest court in the State, that Scott and his family upon their return were not free, but were, by the laws of 

Missouri, the property of the defendant; and that the Circuit Court of the United States had no jurisdiction, 

when, by the laws of the State, the plaintiff was a slave, and not a citizen. 

Moreover, the plaintiff, it appears, brought a similar action against the defendant in the State court of Missouri, 

claiming the freedom of himself and his family upon the same grounds and the same evidence upon which he relies in 

the case before the court. The case was carried before the Supreme Court of the State; was fully argued there; and that court 

decided that neither the plaintiff nor his family were entitled to freedom, and were still the slaves of the defendant; and  
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reversed the judgment of the inferior State court, which had given a different decision. If the plaintiff supposed that this 

judgment of the Supreme Court of the State was erroneous, and that this court had jurisdiction to revise and reverse it, 

the only mode by which he could legally bring it before this court was by writ of error directed to the Supreme Court 

of the State, requiring it to transmit the record to this court. If this had been done, it is too plain for argument that the 

writ must have been dismissed for want of jurisdiction in this court. The case of Strader and others v. Graham is 

directly in point; and, indeed, independent of any decision, the language of the 25th section of the act of 1789 is too clear and 

precise to admit of controversy. But the plaintiff did not pursue the mode prescribed by law for bringing the judgment of a 

State court before this court for revision, but suffered the case to be remanded to the inferior State court, where it is still 

continued, and is, by agreement of parties, to await the judgment of this court on the point. All of this appears on the 

record before us, and by the printed report of the case. 

And while the case is yet open and pending in the inferior State court, the plaintiff goes into the Circuit  Court 

of the United States, upon the same case and the same evidence, and against the same party, and proceeds to judgment, 

and then brings here the same case from the Circuit Court, which the law would not have permitted him to bring 

directly from the State court. And if this court takes jurisdiction in this form, the result, so far as the rights of the 

respective parties are concerned, is in every respect substantially the same as if it had in open violation of law 

entertained jurisdiction over the judgment of the State court upon a writ of error, and revised and reversed its 

judgment upon the ground that its opinion upon the question of law was erroneous. It would ill  become this court to 

sanction such an attempt to evade the law, or to exercise an appellate power in this circuitous way, which it is forbidden 

to exercise in the direct and regular and invariable forms of judicial proceedings. 

Upon the whole, therefore, it is the judgment of this court, that it appears by the record before us that the 

plaintiff in error is not a citizen of Missouri, in the sense in which that word is used in the Constitution; and 

that the Circuit Court of the United States, for that reason, had no jurisdiction in the case, and could give no  

judgment in it. Its judgment for the defendant must, consequently, be reversed, and a mandate issued , directing the 

suit to be dismissed for want of jurisdiction. 

Mr. Justice NELSON. 

I shall proceed to state the grounds upon which I have arrived at the conclusion, that the judgment of the 

court below should be affirmed. The suit was brought in the court below by the plaintiff, for the purpose of 

asserting his freedom, and that of Harriet, his wife, and two children. 

The defendant plead, in abatement to the suit, that the cause of action, if any, accrued to the plaintiff out of  the 

jurisdiction of the court, and exclusively within the jurisdiction of the courts of the State of Missouri; for, that the 

said plaintiff is not a citizen of the State of Missouri, as alleged in the declaration, because he is a negro of 

African descent; his ancestors were of pure African blood, and were brought into this country and sold as negro 

slaves. 

To this plea the plaintiff demurred, and the defendant joined in demurrer. The court below sustained the 

demurrer, holding that the plea was insufficient in law to abate the suit. The defendant then plead over in bar of 

the action: 
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1. The general issue. 

2. That the plaintiff was a negro slave, the lawful property of the defendant. 

And 3. That Harriet, the wife of said plaintiff, and the two children, were the lawful slaves of the said  

defendant. Issue was taken upon these pleas, and the cause went down to trial before the court and jury, and an 

agreed state of facts was presented, upon which the trial proceeded, and resulted in a verdict for the defendant,  

under the instructions of the court. — The facts agreed upon were substantially as follows: 

That in the year 1834, the plaintiff, Scott, was a negro slave of Dr. Emerson, who was a surgeon in the 

army of the United States; and in that year he took the plaintiff from the State of Missouri to the military post at 

Rock Island, in the State of Illinois, and held him there as a slave until the month of April or May, 1836. At 

this date, Dr. Emerson removed, with the plaintiff, from the Rock Island post to the military post at Fort 

Snelling, situate on the west bank of the Mississippi river, in the Territory of Upper Louisiana, and north of the 

latitude thirty-six degrees thirty minutes, and north of the State of Missouri. That he held the plaintiff in 

slavery, at Fort Snelling, from the last-mentioned date until the year 1838. 

That in the year 1835, Harriet, mentioned in the declaration, was a negro slave of Major Taliaferro, who 

belonged to the army of the United States; and in that year he took her to Fort Snelling, already mentioned, and 

kept her there as a slave until the year 1836, and then sold and delivered her to Dr. Emerson, who held her 

in slavery, at Fort Snelling, until the year 1838. That in the year 1836, the plaintiff and Harriet were married, at 

Fort Snelling, with the consent of their master. The two children, Eliza and Lizzie, are the fruit of this 

marriage. The first is about fourteen years of age, and was born on board the steamboat Gipsey, north of the State 

of Missouri, and upon the Mississippi river; the other, about seven years of age, was born in the State of 

Missouri, at the military post called Jefferson Barracks. 

In 1838, Dr. Emerson removed the plaintiff, Harriet, and their daughter Eliza, from Fort Snelling to the State of 

Missouri, where they have ever since resided. And that, before the commencement of this suit, they were sold by the 

Doctor to Sandford, the defendant, who has claimed and hell them as slaves ever since. 

The agreed case also states that the plaintiff brought a suit for his freedom, in the Circuit Court of the State of 

Missouri on which a judgment was rendered in his favor; but that, on a writ of error from the Supreme Court of the 

State, the judgment of the court below was reversed, and the cause remanded to the circuit for a new trial. On closing the 

testimony in the court below, the counsel for the plaintiff prayed the court to instruct the jury, upon the agreed state of 

facts, that they ought to find for the plaintiff; when the court refused, and instructed them that, upon the facts, the law 

was with the defendant. With respect to the plea in abatement, which went to the citizenship of the plaintiff, and his 

competency to bring a suit in the Federal courts, the common-law rule of pleading is, that upon a judgment against the 

plea on demurrer, and that the defendant answer over, and the defendant submits to the judgment, and pleads over to the 

merits, the plea in abatement is deemed to be waived, and is not afterwards to be regarded as a part of the  record in 

deciding upon the rights of the parties. There is some question, however, whether this rule of pleading applies to the 

peculiar system and jurisdiction of the Federal courts. As, in these courts, if the facts appearing on the record show that 

the Circuit Court had no jurisdiction,  
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its judgment will be reversed in the appellate court for that cause, and the case remanded with directions to be 

dismissed. 

In the view we have taken of the case, it will not be necessary to pass upon this question, and we shall therefore proceed 

at once to an examination of the case upon its merits. The question upon the merits, in general terms, is, whether or not 

the removal of the plaintiff, who was a slave, with his master, from the State of Missouri to the State of Illinois, with a view 

to a temporary residence, and after such residence and return to the slave State, such residence in the free State works 

an emancipation. 

As appears from an agreed statement of facts, this question has been before the highest court of the State of  Missouri, 

and a judgment rendered that this residence in the free State has no such effect; but, on the contrary, that his original 

condition continued unchanged. 

The court below, the Circuit Court of the United States for Missouri, in which this suit was afterwards 

brought, followed the decision of the State court, and rendered a like judgment against the plaintiff. 
 

The argument against these decisions is, that the laws of Illinois, forbidding slavery within her territory, had 

the effect to set the slave free while residing in that State, and to impress upon him the condition and status of a 

freeman; and that, by force of these laws, this status and condition accompanied him on his return to the slave  

State, and of consequence he could not be there held as a slave. 

This question has been examined in the courts of several of the slaveholding States, and different opinions 

expressed and conclusions arrived at. We shall hereafter refer to some of them, and to the principles upon which 

they are founded. Our opinion is, that the question is one which belongs to each State to decide for itself, either 

by its Legislature or courts of justice; and hence, in respect to the case before us, to the State of Missouri — a 

question exclusively of Missouri law, and which, when determined by that State, it is the duty of the Federal 

courts to follow it. In other words, except in cases where the power is restrained by the Constitution of the United 

States, the law of the State is supreme over the subject of slavery within its jurisdiction. 

As a practical illustration of the principle, we may refer to the legislation of the free States in abolishing  

slavery, and prohibiting its introduction into their territories. Confessedly, except as restrained by the 

Federal Constitution, they exercised, and rightfully, complete and absolute power over the subject. Upon what 

principle, then, can it be denied to the State of Missouri? The power flows from the sovereign character of the 

States of this Union; sovereign, not merely as respects the Federal Government — except as they have 

consented to its limitation — but sovereign as respects each other. Whether, therefore, the State of Missouri will 

recognise or give effect to the laws of Illinois within her territories on the subject of slavery, is a question for her 

to determine. Nor is there any constitutional power in this Government that can rightfully control her. 

Every State or nation possesses an exclusive sovereignty and jurisdiction within her own territory; and, 

her laws affect and bind all property and persons residing within it. It may regulate the manner and 

circumstances under which property is held, and the condition, capacity, and state, of all persons therein; and, 

also, the remedy and modes of administering justice. And it is equally true, that no State or nation can affect or 

bind property out of its territory, or persons not residing within it. No State, therefore, can enact laws to  
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operate beyond its own dominions, and, if it attempts to do so, it may be lawfully refused obedience. Such 

laws can have no inherent authority extraterritorially. This is the necessary result of the independence of distinct 

and separate sovereignties. 

Now, it follows from these principles, that whatever force or effect the laws of one State or nation may have in 

the territories of another, must depend solely upon the laws and municipal regulations of the latter, upon its own 

jurisprudence and polity, and upon its own express or tacit consent. 

Judge Story observes, in his Conflict of Laws, (p. 24,) "that a State may prohibit the operation of all 

foreign laws, and the rights growing out of them, within its territories." "And that when its code speaks 

positively on the subject, it must be obeyed by all persons who are within reach of its sovereignty; when its 

customary unwritten or common law speaks directly on the subject, it is equally to be obeyed." 

Nations, from convenience and comity, and from mutual interest, and a sort of moral necessity to do justice,  recognise 

and administer the laws of other countries. But, of the nature, extent, and utility, of them, respecting property, or the 

state and condition of persons within her territories, each nation judges for itself; and is never bound, even upon the 

ground of comity, to recognise them, if prejudicial to her own interests. The recognition is purely from comity, and not 

from any absolute or paramount obligation. 

Judge Story again observes, "that the true foundation and extent of the obligation of the laws of one nation within 

another is the voluntary consent of the latter, and is inadmissible when they are contrary to its known interests." 

And he adds, "in the silence of any positive rule affirming or denying or restraining the operation of the foreign laws, 

courts of justice presume the tacit adoption of them by their own Government, unless they are repugnant to its policy or 

prejudicial to its interests." (See also Kent Com., p. 457; 13 Peters, 519, 589.) These principles fully establish, that it 

belongs to the sovereign State of Missouri to determine by her laws the question of slavery within her jurisdiction, 

subject only to such limitations as may be found in the Federal Constitution; and, further, that the laws of other States 

of the Confederacy, whether enacted by their Legislatures or expounded by their courts, can have no operation within 

her territory, or affect rights growing out of her own laws on the subject. This is the necessary result of the independent 

and sovereign character of the State. The principle is not peculiar to the State of Missouri, but is equally applicable to 

each State belonging to the Confederacy. The laws of each have no extraterritorial operation within the jurisdiction of 

another, except such as may be voluntarily conceded by her laws or courts of justice. To the extent of such concession 

upon the rule of comity of nations, the foreign law may operate, as it then becomes a part of the municipal law of the 

State. 

When determined that the foreign law shall have effect, the municipal law of the State retires, and gives place to the 

foreign law. 

In view of these principles, let us examine a little more closely the doctrine of those who maintain that  the law 

of Missouri is not to govern the status and condition of the plaintiff. They insist that the removal and temporary 

residence with his master in Illinois, where slavery is inhibited, had the effect to set him free, and that the same 

effect is to be given to the law of Illinois, within the State of Missouri, after his return. Why was he set free in 

Illinois? Because the law of Missouri, under which he was held as a slave, had no operation by its own force extra-

territorially; and the State of Illinois refused to recognize its effect within her limits, upon principles of comity, as a  
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state of slavery was inconsistent with her laws, and contrary to her policy. But, how is the case different on the 

return of the plaintiff to the State of Missouri? Is she bound to recognize and enforce the law of Illinois? For, unless 

she is, the status and condition of the slave upon his return remains the same as originally existed. Has the law of 

Illinois any greater force within the jurisdiction of Missouri, than the laws of the latter within that of the former? 

Certainly not. They stand upon an equal footing. Neither has any force extra-territorially, except what may be 

voluntarily conceded to them. 

It has been supposed, by the counsel for the plaintiff, that a rule laid down by Huberus had some bearing  

upon this question. Huberus observes that "personal qualities, impressed by the laws of any place, surround and 

accompany the person wherever he goes, with this effect: that in every place he enjoys and is subject to the same 

law which other persons of his class elsewhere enjoy or are subject to." (De Confl. Leg., lib. 1, tit. 3, sec. 12; 

4 Dallas, 375 n.; 1 Story Con. Laws, pp. 59, 60.) 

The application sought to be given to the rule was this: that as Dred Scott was free while residing in the 

State of Illinois, by the laws of that State, on his return to the State of Missouri he carried with him the 

personal qualities of freedom, and that the same effect must be given to his status there as in the former State. 

But the difficulty in the case is in the total misapplication of the rule. 

These personal qualities, to which Huberus refers, are those impressed upon the individual by the law of the 

domicil; it is this that the author claims should be permitted to accompany the person into whatever country he 

might go, and should supersede the law of the place where he had taken up a temporary residence. 

Now, as the domicil of Scott was in the State of Missouri, where he was a slave, and from whence he was taken 

by his master into Illinois for a temporary residence, according to the doctrine of Huberus, the law of his domicil 

would have accompanied him, and during his residence there he would remain in the same condition as in the 

State of Missouri. In order to have given effect to the rule, as claimed in the argument, it should have been first  

shown that a domicil had been acquired in the free State, which cannot be pretended upon the agreed facts in the 

case. But the true answer to the doctrine of Huberus is, that the rule, in any aspect in which it may be viewed, has  

no bearing upon either side of the question before us, even if conceded to the extent laid down by the author; for 

he admits that foreign Governments give effect to these laws of the domicil no further than they are consistent  

with their own laws, and not prejudicial to their own subjects; in other words, their force and effect depend upon 

the law of comity of the foreign Government. We should add, also, that this general rule of Huberus, referred to,  

has not been admitted in the practice of nations, nor is it sanctioned by the most approved jurists of international 

law. (Story Con., sec. 91, 96, 103, 104; 2 Kent. Com., p. 457, 458; 1 Burge Con. Laws, pp. 12, 127.) 

We come now to the decision of this court in the case of Strader et al. v. Graham, (10 How., p. 2.) The case  

came up from the Court of Appeals, in the State of Kentucky. The question in the case was, whether certain slaves 

of Graham, a resident of Kentucky, who had been employed temporarily at several places in the State of Ohio, 

with their master's consent, and had returned to Kentucky into his service, had thereby become entitled to their 

freedom. The Court of Appeals held that they had not. The case was brought to this court under the twenty-

fifth section of the judiciary act. This court held that it had no jurisdiction, for the reason, the question was 

one that belonged exclusively to the State of Kentucky. The Chief Justice, in delivering the opinion of the  
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court, observed that "every State has an undoubted right to determine the status or domestic and social 

condition of the persons domiciled within its territory, except in so far as the powers of the States in this respect 

are restrained, or duties and obligations imposed upon them, by the Constitution of the United States. There 

is nothing in the Constitution of the United States, he observes, that can in any degree control the law of 

Kentucky upon this subject. And the condition of the negroes, therefore, as to freedom or slavery, after their 

return, depended altogether upon the laws of that State, and could not be influenced by the laws of Ohio. It was 

exclusively in the power of Kentucky to determine, for herself, whether their employment in another State 

should or should not make them free on their return." It has been supposed, in the argument on the part of the 

plaintiff, that the eighth section of the act of Congress passed March 6, 1820, (3 St. at Large, p. 544,) which 

prohibited slavery north of thirty-six degrees thirty minutes, within which the plaintiff and his wife 

temporarily resided at Fort Snelling, possessed some superior virtue and effect, extraterritorially, and within the 

State of Missouri, beyond that of the laws of Illinois, or those of Ohio in the case of Strader et al. v. Graham. A 

similar ground was taken and urged upon the court in the case just mentioned, under the ordinance of 1787, 

which was enacted during the time of the Confederation, and re-enacted by Congress after the adoption of the 

Constitution, with some amendments adapting it to the new Government. (1 St. at Large, p. 50.) 

In answer to this ground, the Chief Justice, in delivering the opinion of the court, observed: "The argument 

assumes that the six articles which that ordinance declares to be perpetual, are still in force in the States since formed 

within the territory, and admitted into the Union. If this proposition could be maintained, it would not alter the 

question; for the regulations of Congress, under the old Confederation or the present Constitution,  for the 

government of a particular Territory, could have no force beyond its limits. It certainly could not restrict the power of 

the States, within their respective territories, nor in any manner interfere with their laws and institutions, nor give 

this court control over them. 

"The ordinance in question, he observes, if still in force, could have no more operation than the laws of Ohio in the 

State of Kentucky, and could not influence the decision upon the rights of the master or the slaves in that State." This 

view, thus authoritatively declared, furnishes a conclusive answer to the distinction attempted to be set up between the 

extra-territorial effect of a State law and the act of Congress in question. It must be admitted that Congress possesses no 

power to regulate or abolish slavery within the States; and that, if this act had attempted any such legislation, it would 

have been a nullity. And yet the argument here, if there be any force in it, leads to the result, that effect may be given to 

such legislation; for it is only by giving the act of Congress operation within the State of Missouri, that it can have any 

effect upon the question between the parties. Having no such effect directly, it will be difficult to maintain, upon any 

consistent reasoning, that it can be made to operate indirectly upon the subject. 

The argument, we think, in any aspect in which it may be viewed, is utterly destitute of support 

upon any principles of constitutional law, as, according to that, Congress has no power whatever over the 

subject of slavery within the State; and is also subversive of the established doctrine of international 

jurisprudence, as, according to that, it is an axiom that the laws of one Government have no force within the 

limits of another, or extraterritorially, except from the consent of the latter. It is perhaps not unfit to notice, 

in this connection, that many of the most eminent statesmen and jurists of the country entertain the opinion  
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that this provision of the act of Congress, even within the territory to which it relates, was not authorized 

by any power under the Constitution. The doctrine here contended for, not only upholds its validity in the 

territory, but claims for it effect beyond and within the limits of a sovereign State — an effect, as insisted, 

that displaces the laws of the State, and substitutes its own provisions in their place. 

The consequences of any such construction are apparent. If Congress possesses the power, under the  

Constitution, to abolish slavery in a Territory, it must necessarily possess the like power to establish it. It 

cannot be a one-sided power, as may suit the convenience or particular views of the advocates. It is a power, if it 

exists at all, over the whole subject; and then, upon the process of reasoning which seeks to extend its influence 

beyond the Territory, and within the limits of a State, if Congress should establish, instead of abolish, slavery, we 

do not see but that, if a slave should be removed from the Territory into a free State, his status would accompany 

him, and continue, notwithstanding its laws against slavery. The laws of the free State, according to the argument, 

would be displaced, and the act of Congress, in its effect, be substituted in their place. We do not see how this 

conclusion could be avoided, if the construction against which we are contending should prevail. We are 

satisfied, however, it is unsound, and that the true answer to it is, that even conceding, for the purposes of the 

argument, that this provision of the act of Congress is valid within the Territory for which it was enacted, it can 

have no operation or effect beyond its limits, or within the jurisdiction of a State. It can neither displace its laws, 

nor change the status or condition of its inhabitants. 

Our conclusion, therefore, is, upon this branch of the case, that the question involved is one depending solely 

upon the law of Missouri, and that the Federal court sitting in the State, and trying the case before us, was bound 

to follow it. The remaining question for consideration is, What is the law of the State of Missouri on this subject? 

And it would be a sufficient answer to refer to the judgment of the highest court of the State in the very case, 

were it not due to that tribunal to state somewhat at large the course of decision and the principles involved, on 

account of some diversity of opinion in the cases. As we have already stated, this case was originally brought in the  

Circuit Court of the State, which resulted in a judgment for the plaintiff. The case was carried up to the 

Supreme Court for revision. That court reversed the judgment below, and remanded the cause to the circuit, for a 

new trial. In that state of the proceeding, a new suit was brought by the plaintiff in the Circuit Court of the 

United States, and tried upon the issues and agreed case before us, and a verdict and judgment for the 

defendant, that court following the decision of the Supreme Court of the State. The judgment of the Supreme 

Court is reported in the 15 Misso. R., p. 576. The court placed the decision upon the temporary residence of 

the master with the slaves in the State and Territory to which they removed, and their return to the slave State; 

and upon the principles of international law, that foreign laws have no extraterritorial force, except such as the 

State within which they are sought to be enforced may see fit to extend to them, upon the doctrine of comity of 

nations. 

This is the substance of the grounds of the decision. 

The same question has been twice before that court since, and the same judgment given, (15 Misso. R., 595; 17 Ib., 

434.) It must be admitted, therefore, as the settled law of the State, and, according to the decision in the case of Strader et al. 

v. Graham, is conclusive of the case in this court. 
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It is said, however, that the previous cases and course of decision in the State of Missouri on this subject were 

different, and that the courts had held the slave to be free on his return from a temporary residence in the  free State. We do 

not see, were this to be admitted, that the circumstance would show that the settled course of decision, at the time this case 

was tried in the court below, was not to be considered the law of the State. Certainly, it must be, unless the first decision of a 

principle of law by a State court is to be permanent and irrevocable. The idea seems to be, that the courts of a State. are not 

to change their opinions, or, if they do, the first decision is to be regarded by this court as the law of the State. It is certain, 

if this be so, in the case before us, it is an exception to the rule governing this court in all other cases. But what court has 

not changed its opinions? What judge has not changed his? Waiving, however, this view, and turning to the decisions 

of the courts of Missouri, it will be found that there is no discrepancy between the earlier and the present cases upon this 

subject. There are some eight of them reported previous to the decision in the case before us, which was decided in 

1852. The last of the earlier cases was decided in 1836. In each one of these, with two exceptions, the master or mistress 

removed into the free State with the slave, with a view to a permanent residence — in other words, to make that his or 

her domicil. And in several of the cases, this removal and permanent residence were relied on, as the ground of the decision 

in favor of the plaintiff. All these cases, therefore, are not necessarily in conflict with the decision in the case before us, 

but consistent with it. In one of the two excepted cases, the master had hired the slave in the State of Illinois from 1817 to 

1825. In the other, the master was an officer in the army, and removed with his slave to the military post of Fort Snelling, 

and at Prairie du Chien, in Michigan, temporarily, while acting under the orders of his Government. It is conceded the 

decision in this case was departed from in the case before us, and in those that have followed it. But it is to be observed 

that these subsequent cases are in conformity with those in all the slave States bordering on the free — in Kentucky, ( 

Marsh., 476; B. Munroe, 176; 9 Ib., 565) — in Virginia, ( Rand., 15; Leigh, 172; Grattan, 495) — in Maryland, ( 

Harris and McHenry, 295, 322, 325.) In conformity, also, with the law of England on this subject, Ex parte Grace, ( 

Hagg. Adm., R., 94,) and with the opinions of the most eminent jurists of the country. (Story's Confl., 396 a; 2 Kent 

Com., 258 n.; 18 Pick., 193, Chief Justice Shaw. See Corresp. between Lord Stowell and Judge Story, 1 vol. Life of 

Story, p. 552, 558.) Lord Stowell, in communicating his opinion in the case of the slave Grace to Judge Story, states, in his 

letter, what the question was before him, namely: "Whether the emancipation of a slave brought to England insured a 

complete emancipation to him on his return to his own country, or whether it only operated as a suspension of slavery in 

England, and his original character devolved on him again upon his return." He observed, "the question had never  been 

examined since an end was put to slavery fifty years ago," having reference to the decision of Lord Mansfield in the case of 

Somersett; but the practice, he observed, "has regularly been, that on his return to his own country, the slave resumed his 

original character of slave." And so Lord Stowell held in the case. 

Judge Story, in his letter in reply, observes: "I have read with great attention your judgment in the slave case, 

c. Upon the fullest consideration which I have been able to give the subject, I entirely concur in your views. If I had  

been called upon to pronounce a judgment in a like case, I should have certainly arrived at the same result." Again 

he observes: "In my native State, (Massachusetts,) the state of slavery is not recognized as legal; and yet, if a slave  

should come hither, and afterwards return to his own home, we should certainly think that the local law attached 

upon him, and that his servile character would be redintegrated." We may remark, in this connection, that the 

case before the Maryland court, already referred to, and which was decided in 1799, presented the same question as  
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that before Lord Stowell, and received a similar decision. This was nearly thirty years before the decision 

in that case, which was in 1828. The Court of Appeals observed, in deciding the Maryland case, that "however the 

laws of Great Britain in such instances, operating upon such persons there, might interfere so as to prevent the 

exercise of certain acts by the masters, not permitted, as in the case of Somersett, yet, upon the bringing Ann 

Joice into this State, (then the province of Maryland,) the relation of master and slave continued in its extent, as  

authorized by the laws of this State." And Luther Martin, one of the counsel in that case, stated, on the argument,  

that the question had been previously decided the same way in the case of slaves returning from a residence in 

Pennsylvania, where they had become free under her laws. 

The State of Louisiana, whose courts had gone further in holding the slave free on his return from a residence  

in a free State than the courts of her sister States, has settled the law, by an act of her Legislature, in conformity  

with the law of the court of Missouri in the case before us. (Sess. Law, 1846.) 

The case before Lord Stowell presented much stronger features for giving effect to the law of England in the 

case of the slave Grace than exists in the cases that have arisen in this country, for in that case the slave returned 

to a colony of England over which the Imperial Government exercised supreme authority. Yet, on the return 

of the slave to the colony, from a temporary residence in England, he held that the original condition of the 

slave attached. The question presented in cases arising here is as to the effect and operation to be given to the laws 

of a foreign State, on the return of the slave within an independent sovereignty. Upon the whole, it must be 

admitted that the current of authority, both in England and in this country, is in accordance with the law as 

declared by the courts of Missouri in the case before us, and we think the court below was not only right, but 

bound to follow it. 

Some question has been made as to the character of the residence in this case in the free State. But we regard the facts 

as set forth in the agreed case as decisive. The removal of Dr. Emerson from Missouri to the military posts was in the 

discharge of his duties as surgeon in the army, and under the orders of his Government. He was liable at any moment to 

be recalled, as he was in 1838, and ordered to another post. The same is also true as it respects Major Taliaferro. In such 

a case, the officer goes to his post for a temporary purpose, to remain there for an uncertain time, and not for the 

purpose of fixing his permanent abode. The question we think too plain to require argument. The case of the 

Attorney General v. Napier, ( Welsh, Hurtst. and Gordon Exch. Rep., 217,) illustrates and applies the principle in 

the case of an officer of the English army. 

A question has been alluded to, on the argument, namely: the right of the master with his slave of transit into or 

through a free State, on business or commercial pursuits, or in the exercise of a Federal right, or the  discharge of a 

Federal duty, being a citizen of the United States, which is not before us. This question depends upon different 

considerations and principles from the one in hand, and turns upon the rights and privileges  secured to a common 

citizen of the republic under the Constitution of the United States. When that question arises, we shall be prepared 

to decide it. 

Our conclusion is, that the judgment of the court below should be affirmed. Mr. Justice CATRON. 

The defendant pleaded to the jurisdiction of the Circuit Court, that the plaintiff was a negro of African blood; 

the descendant of Africans, who had been imported and sold in this country as slaves, and thus had no capacity as a  
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citizen of Missouri to maintain a suit in the Circuit Court. The court sustained a demurrer to this  plea, and a trial 

was had upon the pleas, of the general issue, and also that the plaintiff and his family were slaves, belonging to the 

defendant. In this trial, a verdict was given for the defendant. 

The judgment of the Circuit Court upon the plea in abatement is not open, in my opinion, to examination in this court 

upon the plaintiff 's writ. The judgment was given for him conformably to the prayer of his demurrer. He cannot assign 

an error in such a judgment. (Tidd's Pr., 1163; Williams's Saund., 46 a; Iredell N.C., 87; W. and S., 391.) Nor does the 

fact that the judgment was given on a plea to the jurisdiction, avoid the application of this rule. (Capron v. Van Noorden, 

2 Cir., 126; Wend., 465; Met., 598; Pike, 1005.) 

The declaration discloses a case within the jurisdiction of the court — a controversy between citizens of 

different States. The plea in abatement, impugning these jurisdictional averments, was waived when the defendant 

answered to the declaration by pleas to the merits. The proceedings on that plea remain a part of the technical 

record, to show the history of the case, but are not open to the review of this court by a writ of error. The  

authorities are very conclusive on this point. Shepherd v. Graves, How., 505; Bailey v. Dozier, How., 23; Stewart,  

(Alabama,) ; Ben. Monroe, (Kentucky,) 555; Stewart, (Alabama,) 370, 443; Scammon, (Illinois,) . Nor can the 

court assume, as admitted facts, the averments of the plea from the confession of the demurrer. That confession  

was for a single object, and cannot be used for any other purpose than to test the validity of the plea. Tompkins. 

v. Ashley, Moody and Mackin, ; Me. 96, 100. 

There being nothing in controversy here but the merits, I will proceed to discuss them. 

The plaintiff claims to have acquired property in himself, and became free, by being kept in Illinois 

during two years. 

The Constitution, laws, and policy, of Illinois, are somewhat peculiar respecting slavery. Unless the 

master becomes an inhabitant of that State, the slaves he takes there do not acquire their freedom; and if they 

return with their master to the slave State of his domicil, they cannot assert their freedom after their return. For 

the reasons and authorities on this point, I refer to the opinion of my brother Nelson, with which I not 

only concur, but think his opinion is the most conclusive argument on the subject within my knowledge. It is 

next insisted for the plaintiff, that his freedom (and that of his wife and eldest child) was obtained by force of 

the act of Congress of 1820, usually known as the Missouri compromise act, which declares: "That in all that 

territory ceded by France to the United States, which lies north of thirty-six degrees thirty minutes north latitude, 

slavery and involuntary servitude shall be, and are hereby, forever prohibited." From this prohibition, the territory 

now constituting the State of Missouri was excepted; which exception to the stipulation gave it the designation of 

a compromise. 

The first question presented on this act is, whether Congress had power to make such compromise. For, 

if power was wanting, then no freedom could be acquired by the defendant under the act. 

That Congress has no authority to pass laws and bind men's rights beyond the powers conferred by the  

Constitution, is not open to controversy. But it is insisted that, by the Constitution, Congress has power to 

legislate for and govern the Territories of the United States, and that by force of the power to govern, laws could 

be enacted, prohibiting slavery in any portion of the Louisiana Territory; and, of course, to abolish slavery in  
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all parts of it, whilst it was, or is, governed as a Territory. 

My opinion is, that Congress is vested with power to govern the Territories of the United States by force 

of the third section of the fourth article of the Constitution. And I will state my reasons for this opinion. 

Almost every provision in that instrument has a history that must be understood, before the brief and  

sententious language employed can be comprehended in the relations its authors intended. We must bring before us the 

state of things presented to the Convention, and in regard to which it acted, when the compound provision was made, 

declaring: 1st. That "new States may be admitted by the Congress into this Union." 2d. "The Congress shall have power 

to dispose of and make all needful rules and regulations respecting the territory or other property belonging to the 

United States. And nothing in this Constitution shall be so construed as to prejudice any claims of the United States, or 

any particular State." Having ascertained the historical facts giving rise to these provisions, the difficulty of arriving at the 

true meaning of the language employed will be greatly lessened. 

The history of these facts is substantially as follows: 

The King of Great Britain, by his proclamation of 1763, virtually claimed that the country west of the 

mountains had been conquered from France, and ceded to the Crown of Great Britain by the treaty of Paris of that 

year, and he says: "We reserve it under our sovereignty, protection, and dominion, for the use of the Indians." This country 

was conquered from the Crown of Great Britain, and surrendered to the United States by the treaty of peace of 1783. The 

colonial charters of Virginia, North Carolina, and Georgia, included it. Other States set up pretensions of claim to some 

portions of the territory north of the Ohio, but they were of no value, as I suppose. (5 Wheat., 375.) 

As this vacant country had been won by the blood and treasure of all the States, those whose charters did not reach it, 

insisted that the country belonged to the States united, and that the lands should be disposed of for the  benefit of the 

whole; and to which end, the western territory should be ceded to the States united. The contest was stringent and angry, 

long before the Convention convened, and deeply agitated that body. As a matter of justice, and to quiet the 

controversy, Virginia consented to cede the country north of the Ohio as early as 1783; and in 1784 the deed of cession 

was executed, by her delegates in the Congress of the Confederation, conveying to the United States in Congress 

assembled, for the benefit of said, States, "all right, title, and claim, as well of soil as of jurisdiction, which this 

Commonwealth hath to the territory or tract of country within the limits of the Virginia charter, situate, lying, and 

being to the northwest of the river Ohio." In 1787, ( July 13,) the ordinance was passed by the old Congress to 

govern the Territory. 

Massachusetts had ceded her pretension of claim to western territory in 1785, Connecticut hers in 1786, and New 

York had ceded hers. In August, 1787, South Carolina ceded to the Confederation her pretension of claim to territory 

west of that State. And North Carolina was expected to cede hers, which she did do, in April, 1790. And so Georgia 

was confidently expected to cede her large domain, now constituting the territory of the States of Alabama and 

Mississippi. 
 

At the time the Constitution was under consideration, there had been ceded to the United States, or was 

shortly expected to be ceded, all the western country, from the British Canada line to Florida, and from the head 

of the Mississippi almost to its mouth, except that portion which now constitutes the State of Kentucky. 

78 



 

Although Virginia had conferred on the Congress of the Confederation power to govern the Territory 

north of the Ohio, still, it cannot be denied, as I think, that power was wanting to admit a new State under the 

Articles of Confederation. 

With these facts prominently before the Convention, they proposed to accomplish these ends: 

1st. To give power to admit new States. 

2d. To dispose of the public lands in the Territories, and such as might remain undisposed of in the new States 

after they were admitted. 

And, thirdly, to give power to govern the different Territories as incipient States, not of the Union, and 

fit them for admission. No one in the Convention seems to have doubted that these powers were necessary. As 

early as the third day of its session, (May 29th,) Edmund Randolph brought forward a set of resolutions 

containing nearly all the germs of the Constitution, the tenth of which is as follows: 

" Resolved, That provision ought to be made for the admission of States lawfully arising within the limits 

of the United States, whether from a voluntary junction of government and territory or otherwise, with the 

consent of a number of voices in the National Legislature less than the whole." August 18th, Mr. Madison 

submitted, in order to be referred to the committee of detail, the following powers as proper to be added to those of 

the General Legislature: 

"To dispose of the unappropriated lands of the United States." "To institute temporary Governments for new 

States arising therein." (3522 Madison Papers, 1353.) 

These, with the resolution, that a district for the location of the seat of Government should be provided, and 

some others, were referred, without a dissent, to the committee of detail, to arrange and put them into satisfactory 

language. 

Gouverneur Morris constructed the clauses, and combined the views of a majority on the two provisions, to 

admit new States; and secondly, to dispose of the public lands, and to govern the Territories, in the mean time, 

between the cessions of the States and the admission into the Union of new States arising in the ceded territory. 

(3 Madison Papers, 1456 to 1466.) It was hardly possible to separate the power "to make all needful rules and 

regulations" respecting the government of the territory and the disposition of the public lands. 

North of the Ohio, Virginia conveyed the lands, and vested the jurisdiction in the thirteen original 

States, before the Constitution was formed. She had the sole title and sole sovereignty, and the same power to 

cede, on any terms she saw proper, that the King of England had to grant the Virginia colonial charter of 

1609, or to grant the charter of Pennsylvania to William Penn. The thirteen States, through their representatives 

and deputed ministers in the old Congress, had the same right to govern that Virginia had before the cession. 

(Baldwin's Constitutional Views, 90.) And the sixth article of the Constitution adopted all engagements entered 

into by the Congress of the Confederation, as valid against the United States; and that the laws, made in 

pursuance of the new Constitution, to carry out this engagement, should be the supreme law of the land, and 

the judges bound thereby. To give the compact, and the ordinance, which was part of it, full effect under the new 

Government, the act of August 7th, 1789, was passed, which declares, "Whereas, in order that the ordinance of 

the United States in Congress assembled, for the government of the Territory northwest of the river Ohio, may  
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have full effect, it is requisite that certain provisions should be made, so as to adapt the same to the 

present Constitution of the United States." It is then provided that the Governor and other officers should be 

appointed by the President, with the consent of the Senate; and be subject to removal, c., in like manner that they 

were by the old Congress, whose functions had ceased. 

By the powers to govern, given by the Constitution, those amendments to the ordinance could be made,  but 

Congress guardedly abstained from touching the compact of Virginia, further than to adapt it to the new 

Constitution. 

It is due to myself to say, that it is asking much of a judge, who has for nearly twenty years been exercising 

jurisdiction, from the western Missouri line to the Rocky Mountains, and, on this understanding of the 

Constitution, inflicting the extreme penalty of death for crimes committed where the direct legislation of  Congress 

was the only rule, to agree that he had been all the while acting in mistake, and as an usurper. 

More than sixty years have passed away since Congress has exercised power to govern the Territories, by its 

legislation directly, or by Territorial charters, subject to repeal at all times, and it is now too late to call that power into 

question, if this court could disregard its own decisions; which it cannot do, as I think. It was held in the case of 

Cross v. Harrison, (16 How., 193-'4,) that the sovereignty of California was in the United States, in virtue of the 

Constitution, by which power had been given to Congress to dispose of and make all needful rules and regulations 

respecting the territory or other property belonging to the United States, with the power to admit new States into the 

Union. That decision followed preceding ones, there cited. The question was then presented, how it was possible for the 

judicial mind to conceive that the United States Government, created solely by the Constitution, could, by a lawful 

treaty, acquire territory over which the acquiring power had no jurisdiction to hold and govern it, by force of the 

instrument under whose authority the country was acquired; and the foregoing was the conclusion of this court on the 

proposition. What was there announced, was most deliberately done, and with a purpose. The only question here is, as I 

think, how far the power of Congress is limited. 

As to the Northwest Territory, Virginia had the right to abolish slavery there; and she did so agree in 

1787, with the other States in the Congress of the Confederation, by assenting to and adopting the ordinance of 

1787, for the government of the Northwest Territory. She did this also by an act of her Legislature, passed 

afterwards, which was a treaty in fact. 

Before the new Constitution was adopted, she had as much right to treat and agree as any European 

Government had. And, having excluded slavery, the new Government was bound by that engagement by 

article six of the new Constitution. This only meant that slavery should not exist whilst the United States 

exercised the power of government, in the Territorial form; for, when a new State came in, it might do so, 

with or without slavery. 

My opinion is, that Congress had no power, in face of the compact between Virginia and the twelve other 

States, to force slavery into the Northwest Territory, because there, it was bound to that "engagement," and could 

not break it. 

In 1790, North Carolina ceded her western territory, now the State of Tennessee, and stipulated that the  

inhabitants thereof should enjoy all the privileges and advantages of the ordinance for governing the  
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territory north of the Ohio river, and that Congress should assume the government, and accept the 

cession, under the express conditions contained in the ordinance: Provided, "That no regulation made, or to be 

made, by Congress, shall tend to emancipate slaves." In 1802, Georgia ceded her western territory to the 

United States, with the provision that the ordinance of 1787 should in all its parts extend to the territory 

ceded, "that article only excepted which forbids slavery." Congress had no more power to legislate slavery 

out from the North Carolina and Georgia cessions, than it had power to legislate slavery in, north of the Ohio. 

No power existed in Congress to legislate at all, affecting slavery, in either case. The inhabitants, as respected this 

description of property, stood protected whilst they were governed by Congress, in like manner that they were 

protected before the cession was made, and when they were, respectively, parts of North Carolina and Georgia. 

And how does the power of Congress stand west of the Mississippi river? The country there was acquired from 

France, by treaty, in 1803. It declares, that the First Consul, in the name of the French Republic, doth hereby 

cede to the United States, in full sovereignty, the colony or province of Louisiana, with all the rights and 

appurtenances of the said territory. And, by article third, that "the inhabitants of the ceded territory shall be 

incorporated in the Union of the United States, and admitted as soon as possible, according to the principles 

of the Federal Constitution, to the enjoyment of all the rights, advantages, and immunities, of citizens of the 

United States; and, in the mean time, they shall be maintained and protected in the free enjoyment of their 

liberty, property, and the religion which they profess." Louisiana was a province where slavery was not only 

lawful, but where property in slaves was the most valuable of all personal property. The province was ceded as a 

unit, with an equal right pertaining to all its inhabitants, in every part thereof, to own slaves. It was, to a great 

extent, a vacant country, having in it few civilized inhabitants. No one portion of the colony, of a proper size 

for a State of the Union had a sufficient number of inhabitants to claim admission into the Union. To enable 

the United States to fulfil the treaty, additional population was indispensable, and obviously desired with 

anxiety by both sides, so that the whole country should, as soon as possible, become States of the 25 Union. And 

for this *525 contemplated future population, the treaty as expressly provided as it did for the inhabitants 

residing in the province when the treaty was made. All these were to be protected " in the mean time;" that is to 

say, at all times, between the date of the treaty and the time when the portion of the Territory where the 

inhabitants resided was admitted into the Union as a State. 

At the date of the treaty, each inhabitant had the right to the free enjoyment of his property, alike with his liberty 

and his religion, in every part of Louisiana; the province then being one country, he might go everywhere in it, and carry 

his liberty, property, and religion, with him, and in which he was to be maintained and protected, until he became a 

citizen of a State of the Union of the United States. This cannot be denied to the original inhabitants and their 

descendants. And, if it be true that immigrants were equally protected, it must follow that they can also stand on the 

treaty. 

The settled doctrine in the State courts of Louisiana is, that a French subject coming to the Orleans Territory, after 

the treaty of 1803 was made, and before Louisiana was admitted into the Union, and being an inhabitant at the time of the 

admission, became a citizen of the United States by that act; that he was one of the inhabitants contemplated by the 

third article of the treaty, which referred to all the inhabitants embraced within the new State on its admission. 
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That this is the true construction, I have no doubt. If power existed to draw a line at thirty-six degrees thirty minutes 

north, so Congress had equal power to draw the line on the thirtieth degree — that is, due west from the city of New 

Orleans — and to declare that north of that line slavery should never exist. Suppose this had been done before 1812, 

when Louisiana came into the Union, and the question of infraction of the treaty had then been presented on the 

present assumption of power to prohibit slavery, who doubts what the decision of this court would have been on such an 

act of Congress; yet, the difference between the supposed line, and that on thirty-six degrees thirty minutes north, is only in 

the degree of grossness presented by the lower line. 

The Missouri compromise line of 1820 was very aggressive; it declared that slavery was abolished forever 

throughout a country reaching from the Mississippi river to the Pacific ocean, stretching over thirty-two degrees of 

longitude, and twelve and a half degrees of latitude on its eastern side, sweeping over four-fifths, to say no more, of the 

original province of Louisiana. 

That the United States Government stipulated in favor of the inhabitants to the extent here contended for, has not 

been seriously denied, as far as I know; but the argument is, that Congress had authority to repeal the 

third article of the treaty of 1803, in so far as it secured the right to hold slave property, in a portion of the ceded 

territory, leaving the right to exist in other parts. In other words, that Congress could repeal the third 

article entirely, at its pleasure. This I deny. 

The compacts with North Carolina and Georgia were treaties also, and stood on the same footing of the  

Louisiana treaty; on the assumption of power to repeal the one, it must have extended to all, and Congress could 

have excluded the slaveholder of North Carolina from the enjoyment of his lands in the Territory now the 

State of Tennessee, where the citizens of the mother State were the principal proprietors. 

And so in the case of Georgia. Her citizens could have been refused the right to emigrate to the 

Mississippi or Alabama Territory, unless they left their most valuable and cherished property behind them. 

The Constitution was framed in reference to facts then existing or likely to arise: the instrument looked 

to no theories of Government. In the vigorous debates in the Convention, as reported by Mr. Madison and 

others, surrounding facts, and the condition and necessities of the country, gave rise to almost every provision;  

and among those facts, it was prominently true, that Congress dare not be intrusted with power to provide  

that, if North Carolina or Georgia ceded her western territory, the citizens of the State (in either case) could  

be prohibited, at the pleasure of Congress, from removing to their lands, then granted to a large extent, in the 

country likely to be ceded, unless they left their slaves behind. That such an attempt, in the face of a population  

fresh from the war of the Revolution, and then engaged in war with the great confederacy of Indians, extending 

from the mouth of the Ohio to the Gulf of Mexico, would end in open revolt, all intelligent men knew. In view of  

these facts, let us inquire how the question stands by the terms of the Constitution, aside from the treaty? How it 

stood in public opinion when the Georgia cession was made, in 1802, is apparent from the fact that no guaranty  

was required by Georgia of the United States, for the protection of slave property. The Federal Constitution was  

relied on, to secure the rights of Georgia and her citizens during the Territorial condition of the country. 

She relied on the indisputable truths, that the States were by the Constitution made equals in political rights, 

and equals in the right to participate in the common property of all the States united, and held in trust for them.  
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The Constitution having provided that "The citizens of each State shall be entitled to all privileges and 

immunities of citizens of the several States," the right to enjoy the territory as equals was reserved to the States, and 

to the citizens of the States, respectively. The cited clause is not that citizens of the United States shall have equal 

privileges in the Territories, but the citizen of each State shall come there in right of his State, and enjoy the 

common property. He secures his equality through the equality of his State, by virtue of that great fundamental 

condition of the Union 

— the equality of the States. 

Congress cannot do indirectly what the Constitution prohibits directly. If the slaveholder is prohibited 

from going to the Territory with his slaves, who are parts of his family in name and in fact, it will follow 

that men owning lawful property in their own States, carrying with them the equality of their State to enjoy 

the common property, may be told, you cannot come here with your slaves, and he will be held out at the 

border. By this subterfuge, owners of slave property, to the amount of thousand of millions, might be almost 

as effectually excluded from removing into the Territory of Louisiana north of thirty-six degrees thirty 

minutes, as if the law declared that owners of slaves, as a class, should be excluded, even if their slaves were left 

behind. 

Just as well might Congress have said to those of the North, you shall not introduce into the territory south of said 

line your cattle or horses, as the country is already overstocked; nor can you introduce your tools of trade,  or machines, as 

the policy of Congress is to encourage the culture of sugar and cotton south of the line, and so to provide that the 

Northern people shall manufacture for those of the South, and barter for the staple articles slave labor produces. And thus 

the Northern farmer and mechanic would be held out, as the slaveholder was for thirty years, by the Missouri 

restriction. 

If Congress could prohibit one species of property, lawful throughout Louisiana when it was acquired, and lawful 

in the State from whence it was brought, so Congress might exclude any or all property. 

The case before us will illustrate the construction contended for. Dr. Emerson was a citizen of Missouri; he had an 

equal right to go to the Territory with every citizen of other States. This is undeniable, as I suppose. Scott was Dr. 

Emerson's lawful property in Missouri; he carried his Missouri title with him; and the precise question here is, 

whether Congress had the power to annul that title. It is idle to say, that if Congress could not defeat  the title 

directly, that it might be done indirectly, by drawing a narrow circle around the slave population of Upper 

Louisiana, and declaring that if the slave went beyond it, he should be free. Such assumption is mere  evasion, and 

entitled to no consideration. And it is equally idle to contend, that because Congress has express power to regulate 

commerce among the Indian tribes, and to prohibit intercourse with the Indians, that therefore Dr. Emerson's title might 

be defeated within the country ceded by the Indians to the United States as early as 1805, and which embraces Fort 

Snelling. (Am. State Papers, vol. 1, p. 734.) We must meet the question, whether Congress had the power to declare that 

a citizen of a State, carrying with him his equal rights, secured to him through his State, could be stripped of his goods 

and slaves, and be deprived of any participation in the common property? If this be the true meaning of the Constitution, 

equality of rights to enjoy a common country (equal to a thousand miles square) may be cut off by a geographical line, 

and a great portion of our citizens excluded from it. 
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Ingenious, indirect evasions of the Constitution have been attempted and defeated heretofore. In the passenger 

cases, (7 How. R.,) the attempt was made to impose a tax on the masters, crews, and passengers of vessels, the 

Constitution having prohibited a tax on the vessel itself; but this court held the attempt to be a mere evasion, and 

pronounced the tax illegal. 

I admit that Virginia could, and lawfully did, prohibit slavery northwest of the Ohio, by her charter 

of cession, and that the territory was taken by the United States with this condition imposed. I also admit 

that France could, by the treaty of 1803, have prohibited slavery in any part of the ceded territory, and imposed it 

on the United States as a fundamental condition of the cession, in the mean time, till new States were admitted 

in the Union. 

I concur with Judge Baldwin, that Federal power is exercised over all the territory within the United 

States, pursuant to the Constitution; and, the conditions of the cession, whether it was a part of the original 

territory of a State of the Union, or of a foreign State, ceded by deed or treaty; the right of the United States in 

or over it depends on the contract of cession, which operates to incorporate as well the Territory as its inhabitants 

into the Union. (Baldwin's Constitutional Views, 84.) My opinion is, that the third article of the treaty of 

1803, ceding Louisiana to the United States, stands protected by the Constitution, and cannot be repealed by 

Congress. 

And, secondly, that the act of 1820, known as the Missouri compromise, violates the most leading feature of  

the Constitution — a feature on which the Union depends, and which secures to the respective States and their 

citizens an entire EQUALITY of rights, privileges, and immunities. On these grounds, I hold the 

compromise act to have been void; and, consequently, that the plaintiff, Scott, can claim no benefit under it. 

For the reasons above stated, I concur with my brother judges that the plaintiff, Scott, is a slave, and was so 

when this suit was brought. 

Mr. Justice McLEAN and Mr. Justice CURTIS 

dissented. Mr. Justice WAYNE. 

Concurring as I do entirely in the opinion of the court, as it has been written and read by the Chief Justice — 

without any qualification of its reasoning or its conclusions — I shall neither read nor file an opinion of my 

own in this case, which I prepared when I supposed it might be necessary and proper for me to do so. 

The opinion of the court meets fully and decides every point which was made in the argument of the case 

by the counsel on either side of it. Nothing belonging to the case has been left undecided, nor has any point  

been discussed and decided which was not called for by the record, or which was not necessary for the judicial 

disposition of it, in the way that it has been done, by more than a majority of the court. 

In doing this, the court neither sought nor made the case. It was brought to us in the course of that 

administration of the laws which Congress has enacted, for the review of cases from the Circuit Courts by 

the Supreme Court. 

In our action upon it, we have only discharged our duty as a distinct and efficient department of the  

Government, as the framers of the Constitution meant the judiciary to be, and as the States of the Union and the 

people of those States intended it should be, when they ratified the Constitution of the United States. 
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The case involves private rights of value, and constitutional principles of the highest importance, about which there had 

become such a difference of opinion, that the peace and harmony of the country required the settlement of them by judicial 

decision. 

It would certainly be a subject of regret, that the conclusions of the court have not been assented to by all of its 

members, if I did not know from its history and my own experience how rarely it has happened that the judges have been 

unanimous upon constitutional questions of moment, and if our decision in this case had not been made by as large a 

majority of them as has been usually had on constitutional questions of importance. 

Two of the judges, Mr. Justices McLean and Curtis, dissent from the opinion of the court. A third, Mr. Justice 

Nelson, gives a separate opinion upon a single point in the case, with which I concur, assuming that the Circuit Court 

had jurisdiction; but he abstains altogether from expressing any opinion upon the eighth section of the act of 1820, known 

commonly as the Missouri Compromise law, and six of us declare that it was unconstitutional. 

But it has been assumed, that this court has acted extra-judicially in giving an opinion upon the eighth section of the act 

of 1820, because, as it has decided that the Circuit Court had no jurisdiction of the case, this court had no jurisdiction to 

examine the case upon its merits. 

But the error of such an assertion has arisen in part from a misapprehension of what has been heretofore decided 

by the Supreme Court, in cases of a like kind with that before us; in part, from a misapplication to the Circuit Courts of 

the United States, of the rules of pleading concerning pleas to the jurisdiction which prevail in common-law courts; and 

from its having been forgotten that this case was not brought to this court by appeal or writ of error from a State court, 

but by a writ of error to the Circuit Court of the United States. The cases cited by the Chief Justice to show that this 

court has now only done what it has repeatedly done before in other cases, without any question of its correctness, speak for 

themselves. The differences between the rules concerning pleas to the jurisdiction in the courts of the United States and 

common-law courts have been stated and sustained by reasoning and adjudged cases; and it has been shown that writs of 

error to a State court and to the Circuit Courts of the United States are to be determined by different laws and principles. 

In the first, it is our duty to ascertain if this court has jurisdiction, under the twenty-fifth section of the judiciary act, to 

review the case from the State court; and if it shall be found that it has not, the case is at end, so far as this court is 

concerned; for our power to review the case upon its merits has been made, by the twenty-fifth section, to depend upon its 

having jurisdiction; when it has not, this court cannot criticise, controvert, or give any opinion upon the merits of a case 

from a State court. 

But in a case brought to this court, by appeal or by writ of error from a Circuit Court of the United States, we 

begin a review of it, not by inquiring if this court has jurisdiction, but if that court has it. 

If the case has been decided by that court upon its merits, but the record shows it to be deficient in those 

averments which by the law of the United States must be made by the plaintiff in the action, to give the court 

jurisdiction of his case, we send it back to the court from which it was brought, with directions to be dismissed, 

though it has been decided there upon its merits. 

So, in a case containing the averments by the plaintiff which are necessary to give the Circuit Court 

jurisdiction, if the defendant shall file his plea in abatement denying the truth of them, and the plaintiff shall  

demur to it, and the court should 
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erroneously sustain the plaintiff 's demurrer, or declare the plea to be insufficient, and by doing so require the  

defendant to answer over by a plea to the merits, and shall decide the case upon such pleading, this court has the 

same authority to inquire into the jurisdiction of that court to do so, and to correct its error in that regard, 

that it had in the other case to correct its error, in trying a case in which the plaintiff had not made those 

averments which were necessary to give the court jurisdiction. In both cases the record is resorted to, to 

determine the point of jurisdiction; but, as the power of review of cases from a Federal court, by this court, is not 

limited by the law to a part of the case, this court may correct an error upon the merits; and there is the same 

reason for correcting an erroneous judgment of the Circuit Court, where the want of jurisdiction appears from any 

part of the record, that there is for declaring a want of jurisdiction for a want of necessary averments. Any 

attempt to control the court from doing so by the technical common-law rules of pleading in cases of jurisdiction, 

when a defendant has been denied his plea to it, would tend to enlarge the jurisdiction of the Circuit Court, by 

limiting this court's review of its judgments in that particular. But I will not argue a point already so fully 

discussed. I have every confidence in the opinion of the court upon the point of jurisdiction, and do not allow 

myself to doubt that the error of a contrary conclusion will be fully understood by all who shall read the 

argument of the Chief Justice. I have already said that the opinion of the court has my unqualified assent. 

Mr. Justice GRIER. 

I concur in the opinion delivered by Mr. Justice Nelson on the questions discussed by him. 

I also concur with the opinion of the court as delivered by the Chief Justice, that the act of Congress of 

6th March, 1820, is unconstitutional and void; and that, assuming the facts as stated in the opinion, the 

plaintiff cannot sue as a citizen of Missouri in the courts of the United States. But, that the record shows a 

prima facie case of jurisdiction, requiring the court to decide all the questions properly arising in it; and as the 

decision of the pleas in bar shows that the plaintiff is a slave, and therefore not entitled to sue in a court of the 

United States, the form of the judgment is of little importance; for, whether the judgment be affirmed or dismissed 

for want of jurisdiction, it is justified by the decision of the court, and is the same in effect between the parties to 

the suit. Mr. Justice DANIEL. 

It may with truth be affirmed, that since the establishment of the several communities now constituting the States of 

this Confederacy, there never has been submitted to any tribunal within its limits questions surpassing in importance 

those now claiming the consideration of this court. Indeed it is difficult to imagine, in connection with the systems of 

polity peculiar to the United States, a conjuncture of graver import than that must be, within which it is aimed to 

comprise, and to control, not only the faculties and practical operation appropriate to the American Confederacy as such, 

but also the rights and powers of its separate and independent members, with reference alike to their internal and domestic 

authority and interests, and the relations they sustain to their confederates. 

To my mind it is evident, that nothing less than the ambitious and far-reaching pretension to compass these 

objects of vital concern, is either directly essayed or necessarily implied in the positions attempted in the argument for 

the plaintiff in error. How far these positions have any foundation in the nature of the rights and relations of separate, 

equal, and independent Governments, or in the provisions of our own Federal compact, or the laws enacted under and in 

pursuance of the authority of that compact, will be presently investigated. 
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In order correctly to comprehend the tendency and force of those positions, it is proper here succinctly to advert to 

the facts upon which the questions of law propounded in the argument have arisen. 

This was an action of trespass vi et armis, instituted in the Circuit Court of the United States for the district of 

Missouri, in the name of the plaintiff in error, a negro held as a slave, for the recovery of freedom for himself,  his wife, and 

two children, also negroes. 

To the declaration in this case the defendant below, who is also the defendant in error, pleaded in abatement  that the 

court could not take cognizance of the cause, because the plaintiff was not a citizen of the State of  Missouri, as averred 

in the declaration, but was a negro of African descent, and that his ancestors were of pure African blood, and were 

brought into this country and sold as negro slaves; and hence it followed, from the second section of the third article of 

the Constitution, which creates the judicial power of the United States, with respect to controversies between citizens of 

different States, that the Circuit Court could not take cognizance of the action: 

To this plea in abatement, a demurrer having been interposed on behalf of the plaintiff, it was sustained by the court. 

After the decision sustaining the demurrer, the defendant, in pursuance of a previous agreement between counsel, and with 

the leave of the court, pleaded in bar of the action: 1 st, not guilty; 2 dly, that the plaintiff was a negro slave, the lawful 

property of the defendant, and as such the defendant gently laid his hands upon him, and thereby had only restrained 

him, as the defendant had a right to do; 3 dly, that with respect to the wife and daughters of the plaintiff, in the second and 

third counts of the declaration mentioned, the defendant had, as to them, only acted in the same manner, and in virtue of 

the same legal right. 

Issues having been joined upon the above pleas in bar, the following statement, comprising all the evidence in  

the cause, was agreed upon and signed by the counsel of the respective parties, viz: "In the year 1834, the plaintiff 

was a negro slave belonging to Doctor Emerson, who was a surgeon in the army of the United States. In 

that year, 1834, said Dr. Emerson took the plaintiff from the State of Missouri to the military post at Rock 

Island, in the State of Illinois, and held him there as a slave until the month of April or May, 1836. At the 

time last mentioned, said Dr. Emerson removed the plaintiff from said military post at Rock Island to the 

military post at Fort Snelling, situate on the west bank of the Mississippi river, in the Territory known as 

Upper Louisiana, acquired by the United States of France, and situate north of the latitude of thirty-six 

degrees thirty minutes north, and north of the State of Missouri. Said Dr. Emerson held the plaintiff in 

slavery at said Fort Snelling, from said last-mentioned date until the year 1838. 

"In the year 1835, Harriet, who is named in the second count of the plaintiff 's declaration, was the negro 

slave of Major Taliaferro, who belonged to the army of the United States. In that year, 1835, said Major Taliaferro 

took said Harriet to said Fort Snelling, a military post situated as hereinbefore stated, and kept her there as a slave  

until the year 1836, and then sold and delivered her as a slave at said Fort Snelling unto the said Dr. 

Emerson, hereinbefore named. Said Dr. Emerson held said Harriet in slavery at said Fort Snelling until the year 

1838. 

"In the year 1836, the plaintiff and said Harriet, at said Fort Snelling, with the consent of said Dr. 

Emerson, who then claimed to be their master and owner, intermarried, and took each other for husband and 

wife. Eliza and Lizzie, named in the third count of the plaintiff 's declaration, are the fruit of that marriage. Eliza is  
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about fourteen years old, and was born on board the steamboat Gipsey, north of the north line of the State of 

Missouri, and upon the river Mississippi. Lizzie is about seven years old, and was born in the State of Missouri, at 

a military post called Jefferson barracks. 

"In the year 1838, said Dr. Emerson removed the plaintiff and said Harriet, and their said daughter 

Eliza, from said Fort Snelling to the State of Missouri, where they have ever since resided. "Before the 

commencement of this suit, said Dr. Emerson sold and conveyed the plaintiff, said Harriet, Eliza, and Lizzie, to 

the defendant, as slaves, and the defendant has ever since claimed to hold them and each of them as slaves. 

"At the times mentioned in the plaintiff 's declaration, the defendant, claiming to be owner as aforesaid, laid  

his hands upon said plaintiff, Harriet, Eliza, and Lizzie, and imprisoned them, doing in this respect, however, 

no more than what he might lawfully do if they were of right his slaves at such times. 

"Further proof may be given on the trial for either party. 

"R.M. FIELD, for Plaintiff. "H.A. GARLAND, for Defendant. 

"It is agreed that Dred Scott brought suit for his freedom in the Circuit Court of St. Louis county; that 

there was a verdict and judgment in his favor; that on a writ of error to the Supreme Court, the judgment 

below was reversed, and the cause remanded to the Circuit Court, where it has been continued to await the 

decision of this case. "FIELD, for Plaintiff. "GARLAND, for Defendant." 

Upon the aforegoing agreed facts, the plaintiff prayed the court to instruct the jury that they ought to find for the 

plaintiff, and upon the refusal of the instruction thus prayed for, the plaintiff excepted to the court's opinion.  The court 

then, upon the prayer of the defendant, instructed the jury, that upon the facts of this case agreed as above, the law was 

with the defendant. To this opinion, also, the plaintiff 's counsel excepted, as he did to the opinion of the court denying to 

the plaintiff a new trial after the verdict of the jury in favor of the defendant. 

The question first in order presented by the record in this cause, is that which arises upon the plea in  abatement, 

and the demurrer to that plea; and upon this question it is my opinion that the demurrer should have been overruled, and 

the plea sustained. 

On behalf of the plaintiff it has been urged, that by the pleas interposed in bar of a recovery in the court  below, 

(which pleas both in fact and in law are essentially the same with the objections averred in abatement,) the defence in 

abatement has been displaced or waived; that it could therefore no longer be relied on in the Circuit Court, and 

cannot claim the consideration of this court in reviewing this cause. This position is regarded as wholly untenable. On 

the contrary, it would seem to follow conclusively from the peculiar character of the courts of the United States, as 

organized under the Constitution and the statutes, and as defined by numerous and unvarying adjudications from this 

bench, that there is not one of those courts whose jurisdiction and powers can be deduced from mere custom or tradition; 

not one, whose jurisdiction and powers must not be traced palpably to, and invested exclusively by, the Constitution 

and statutes of the United States; not one that is not bound, therefore, at all times, and at all stages of its proceedings, to 

look to and to regard the special and declared extent and bounds of its commission and authority. There is no such 

tribunal of the United States as a court of general jurisdiction, in the sense in which that phrase is applied to the superior 

courts under the common law; and even with respect to the courts existing under that system, it is a wellsettled 

principle, that consent can never give jurisdiction. 
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The principles above stated, and the consequences regularly deducible from them, have, as already remarked, been 

repeatedly and unvaryingly propounded from this bench. Beginning with the earliest decisions of this court,  we have the 

cases of Bingham v. Cabot et al., (3 Dallas, 382;) Turner v. Eurille, (4 Dallas, 7;) Abercrombie v. Dupuis et al., (1 

Cranch, 343;) Wood v. Wagnon, (2 Cranch, 9;) The United States v. The brig Union et al., (4 Cranch, 216;) 

Sullivan v. The Fulton Steamboat Company, (6 Wheaton, 450;) Mollan et al. v. Torrence, (9 Wheaton, 537;) Brown 

v. Keene, (8 Peters, 112,) and Jackson v. Ashton, (8 Peters, 148;) ruling, in uniform and unbroken current, the 

doctrine that it is essential to the jurisdiction of the courts of the United States, that the facts upon which it is founded 

should appear upon the record. Nay, to such an extent and so inflexibly has this requisite to the jurisdiction been 

enforced, that in the case of Capron v. Van Noorden, (2 Cranch, 126,) it is declared, that the plaintiff in this court may 

assign for error his own omission in the pleadings in the court below, where they go to the jurisdiction. This doctrine has 

been, if possible, more strikingly illustrated in a later decision, the case of The State of Rhode Island v. The State of 

Massachusetts, in the 12th of Peters. 

In this case, on page 718 of the volume, this court, with reference to a motion to dismiss the cause for want of  

jurisdiction, have said: " However late this objection has been made, or may be made, in any cause in an inferior 

or appellate court of the United States, it must be considered and decided before any court can move one farther  

step in the cause, as any movement is necessarily to exercise the jurisdiction. Jurisdiction is the power to hear and 

determine the subject-matter in controversy between the parties to a suit; to adjudicate or exercise any judicial  

power over them. The question is, whether on the case before the court their action is judicial or extra-judicial; 

with or without the authority of law to render a judgment or decree upon the rights of the litigant parties. A 

motion to dismiss a cause pending in the courts of the United States, is not analogous to a plea to the jurisdiction 

of a court of common law or equity in England; there, the superior courts have a general jurisdiction over all 

persons within the realm, and all causes of action between them. It depends on the subject-matter, whether the 

jurisdiction shall be exercised by a court of law or equity; but that court to which it appropriately belongs can act 

judicially upon the party and the subject of the suit, unless it shall be made apparent to the court that the judicial  

determination of the case has been withdrawn from the court of general jurisdiction to an inferior and limited 

one. It is a necessary presumption that the court of general jurisdiction can act upon the given case, when nothing 

to the contrary appears; hence has arisen the rule that the party claiming an exemption from its process must set  

out the reason by a special plea in abatement, and show that some inferior court of law or equity has the exclusive 

cognizance of the case, otherwise the superior court must proceed in virtue of its general jurisdiction. A motion 

to dismiss, therefore, cannot be entertained, as it does not disclose a case of exception; and if a plea in abatement is 

put in, it must not only make out the exception, but point to the particular court to which the case belongs. There  

are other classes of cases where the objection to the jurisdiction is of a different nature, as on a bill in chancery, 

that the subject-matter is cognizable only by the King in Council, or that the parties defendant cannot be brought 

before any municipal court on account of their sovereign character or the nature of the controversy; or to the very 

common cases which present the question, whether the cause belong to a court of law or equity. To such cases, a  

plea in abatement would not be applicable, because the plaintiff could not sue in an inferior court. The objection 

goes to a denial of any jurisdiction of a municipal court in the one class of cases, and to the jurisdiction of any  
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court of equity or of law in the other, on which last the court decides according to its discretion. 

"An objection to jurisdiction on the ground of exemption from the process of the court in which the suit 

is brought, or the manner in which a defendant is brought into it, is waived by appearance and pleading to 

issue; but when the objection goes to the power of the court over the parties or the subject-matter, the defendant 

need not, for he cannot, give the plaintiff a better writ. Where an inferior court can have no jurisdiction of a case of 

law or equity, the ground of objection is not taken by plea in abatement, as an exception of the given case from 

the otherwise general jurisdiction of the court; appearance does not cure the defect of judicial power, and it may be  

relied on by plea, answer, demurrer, or at the trial or hearing. As a denial of jurisdiction over the subject-matter of 

a suit between parties within the realm, over which and whom the court has power to act, cannot be successful 

in an English court of general jurisdiction, a motion like the present could not be sustained consistently with the  

principles of its constitution. But as this court is one of limited and special original jurisdiction, its action must be 

confined to the particular cases, controversies, and parties, over which the Constitution and laws have authorized 

it to act; any proceeding without the limits prescribed is coram non judice, and its action a nullity. And 

whether the want or excess of power is objected by a party, or is apparent to the court, it must surcease its action or 

proceed extra-judicially." In the constructing of pleadings either in abatement or in bar, every fact or position 

constituting a portion of the public law, or of known or general history, is necessarily implied. Such fact or 

position need not be specially averred and set forth; it is what the world at large and every individual are presumed 

to know — nay, are bound to know and to be governed by. 

If, on the other hand, there exist facts or circumstances by which a particular case would be withdrawn or 

exempted from the influence of public law or necessary historical knowledge, such facts and circumstances form an 

exception to the general principle, and these must be specially set forth and established by those who would avail 

themselves of such exception. 

Now, the following are truths which a knowledge of the history of the world, and particularly of that of our own 

country, compels us to know — that the African negro race never have been acknowledged as belonging to the family of 

nations; that as amongst them there never has been known or recognised by the inhabitants of other countries anything 

partaking of the character of nationality, or civil or political polity; that this race has been by all the nations of Europe 

regarded as subjects of capture or purchase; as subjects of commerce or traffic; and that the introduction of that race into 

every section of this country was not as members of civil or political society, but as slaves, as property in the strictest 

sense of the term. 

In the plea in abatement, the character or capacity of citizen on the part of the plaintiff is denied; and the causes 

which show the absence of that character or capacity are set forth by averment. The verity of those causes,  according to the 

settled rules of pleading, being admitted by the demurrer, it only remained for the Circuit Court to decide upon their 

legal sufficiency to abate the plaintiff 's action. And it now becomes the province of this court to determine whether the 

plaintiff below, (and in error here,) admitted to be a negro of African descent, whose ancestors were of pure African blood, 

and were brought into this country and sold as negro slaves — such being his status, and such the circumstances 

surrounding his position, — whether he can, by correct legal induction from that status and those circumstances, be 

clothed with the character and capacities of a citizen of the State of Missouri? It may be assumed as a postulate, that to a 
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 slave, as such, there appertains and can appertain no relation, civil or political, with the State or the Government. He 

is himself strictly property, to be used in subserviency to the interests, the convenience, or the will, of his owner; and to 

suppose, with respect to the former, the existence of any privilege or discretion, or of any obligation to others incompatible 

with the magisterial rights just defined, would be by implication, if not directly, to deny the relation of master and 

slave, since none can possess and enjoy, as his own, that which another has a paramount right and power to withhold. 

Hence it follows, necessarily, that a slave, the peculium or property of a master, and possessing within himself no civil 

nor political rights or capacities, cannot be a CITIZEN. For who, it may be asked, is a citizen? What do the 

character and status of citizen import? Without fear of contradiction, it does not import the condition of being 

private property, the subject of individual power and ownership. Upon a principle of etymology alone, the term 

citizen, as derived from civitas, conveys the ideas of connection or identification with the State or Government, and a 

participation of its functions. But beyond this, there is not, it is believed, to be found, in the theories of writers on 

Government, or in any actual experiment heretofore tried, an exposition of the term citizen, which has not been 

understood as conferring the actual possession and enjoyment, or the perfect right of acquisition and enjoyment, of an 

entire equality of privileges, civil and political. 

Thus Vattel, in the preliminary chapter to his Treatise on the Law of Nations, says: "Nations or States 

are bodies politic; societies of men united together for the purpose of promoting their mutual safety and 

advantage, by the joint efforts of their mutual strength. Such a society has her affairs and her interests; she 

deliberates and takes resolutions in common; thus becoming a moral person, who possesses an understanding and 

a will peculiar to herself." Again, in the first chapter of the first book of the Treatise just quoted, the same writer, 

after repeating his definition of a State, proceeds to remark, that, "from the very design that induces a number 

of men to form a society, which has its common interests and which is to act in concert, it is necessary that 

there should be established a public authority, to order and direct what is to be done by each, in relation to 

the end of the association. This political authority is the sovereignty." Again this writer remarks: "The authority 

of all over each member essentially belongs to the body politic or the State." By this same writer it is also said: 

"The citizens are the members of the civil society; bound to this society by certain duties, and subject to its 

authority; they equally participate in its advantages. The natives, or natural-born citizens, are those born in the 

country, of parents who are citizens. As society cannot perpetuate itself otherwise than by the children of the 

citizens, those children naturally follow the condition of their parents, and succeed to all their rights." Again: "I 

say, to be of the country, it is necessary to be born of a person who is a citizen; for if he be born there of a 

foreigner, it will be only the place of his birth, and not his country. The inhabitants, as distinguished from citizens, 

are foreigners who are permitted to settle and stay in the country." (Vattel, Book 1, cap. 19, p. 101.) 

From the views here expressed, and they seem to be unexceptionable, it must follow, that with the slave, with one 

devoid of rights or capacities, civil or political, there could be no pact; that one thus situated could be no party to, or 

actor in, the association of those possessing free will, power, discretion. He could form no part of the  design, no 

constituent ingredient or portion of a society based upon common, that is, upon equal interests and powers. He could 

not at the same time be the sovereign and the slave. 

But it has been insisted, in argument, that the emancipation of a slave, effected either by the direct act  and assent  
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of the master, or by causes operating in contravention of his will, produces a change in the status or capacities of the 

slave, such as will transform him from a mere subject of property, into a being possessing a social,  civil, and political 

equality with a citizen. In other words, will make him a citizen of the State within which he was, previously to his 

emancipation, a slave. 

It is difficult to conceive by what magic the mere surcease or renunciation of an interest in a subject of 

property, by an individual possessing that interest, can alter the essential character of that property with respect to persons 

or communities unconnected with such renunciation. Can it be pretended that an individual in any State, by his single 

act, though voluntarily or designedly performed, yet without the co-operation or warrant of the Government, 

perhaps in opposition to its policy or its guaranties, can create a citizen of that State? Much more emphatically may it 

be asked, how such a result could be accomplished by means wholly extraneous, and entirely foreign to the Government of 

the State? The argument thus urged must lead to these extraordinary conclusions. It is regarded at once as wholly 

untenable, and as unsustained by the direct authority or by the analogies of history. The institution of slavery, as it 

exists and has existed from the period of its introduction into the United States, though more humane and 

mitigated in character than was the same institution, either under the republic or the empire of Rome, bears, both in its 

tenure and in the simplicity incident to the mode of its exercise, a closer resemblance to Roman slavery than it does 

to the condition of villanage, as it formerly existed in England. 

Connected with the latter, there were peculiarities, from custom or positive regulation, which varied it materially  from the 

slavery of the Romans, or from slavery at any period within the United States. 

But with regard to slavery amongst the Romans, it is by no means true that emancipation, either during the 

republic or the empire, conferred, by the act itself, or implied, the status or the rights of citizenship. 

The proud title of Roman citizen, with the immunities and rights incident thereto, and as 

contradistinguished alike from the condition of conquered subjects or of the lower grades of native domestic 

residents, was maintained throughout the duration of the republic, and until a late period of the eastern empire, and at last 

was in effect destroyed less by an elevation of the inferior classes than by the degradation of the free, and the previous 

possessors of rights and immunities civil and political, to the indiscriminate abasement incident to absolute and simple 

despotism. 

By the learned and elegant historian of the Decline and Fall of the Roman Empire, we are told that "In 

the decline of the Roman empire, the proud distinctions of the republic were gradually abolished; and the reason or 

instinct of Justinian completed the simple form of an absolute monarchy. The emperor could not eradicate the 

popular reverence which always waits on the possession of hereditary wealth or the memory of famous ancestors. 

He delighted to honor with titles and emoluments his generals, magistrates, and senators, and his precarious 

indulgence communicated some rays of their glory to their wives and children. But in the eye of the law a ll 

Roman citizens were equal, and all subjects of the empire were citizens of Rome. That inestimable character was  

degraded to an obsolete and empty name. The voice of a Roman could no longer enact his laws, or create the 

annual ministers of his powers; his constitutional rights might have checked the arbitrary will of a master; 

and the bold adventurer from Germany or Arabia was admitted with equal favor to the civil and military 

command which the citizen alone had been once entitled to assume over the conquests of his fathers. The first  
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Cæsars had scrupulously guarded the distinction of ingenuous and servile birth, which was decided by the 

condition of the mother. The slaves who were liberated by a generous master immediately entered into the middle 

class of libertini or freedmen; but they could never be enfranchised from the duties of obedience and gratitude; 

whatever were the fruits of their industry, their patron and his family inherited the third part, or even the whole 

of their fortune, if they died without children and without a testament. Justinian respected the rights of patrons, 

but his indulgence removed the badge of disgrace from the two inferior orders of freedmen; whoever ceased to be a 

slave, obtained without reserve or delay the station of a citizen; and at length the dignity of an ingenuous birth 

was created or supposed by the omnipotence of the emperor."_ _ Vide Gibbons's Decline and Fall of the 

Roman Empire. London edition of 1825, vol. 3d, chap. 44, p. 183. 

The above account of slavery and its modifications will be found in strictest conformity with the 

Institutes of Justinian. Thus, book 1st, title 3d, it is said: "The first general division of persons in respect to 

their rights is into freemen and slaves." The same title, sec. 4th: "Slaves are born such, or become so. They are 

born such of bondwomen; they become so either by the law of nations, as by capture, or by the civil law. 

Section 5th: "In the condition of slaves there is no diversity; but among free persons there are many. Thus 

some are ingenui or freemen, others libertini or freedmen." 

Tit. 4th. DE INGENUIS. — "A freeman is one who is born free by being born in matrimony, of parents 

who both are free, or both freed; or of parents one free and the other freed. But one born of a free mother, although 

the father be a slave or unknown, is free." 

Tit. 5th. DE LIBERTINIS. — "Freedmen are those who have been manumitted from just servitude." Section 

third of the same title states that "freedmen were formerly distinguished by a threefold division." But the emperor  

proceeds to say: "Our piety leading us to reduce all things into a better state, we have amended our laws, and 

reestablished the ancient usage; for anciently liberty was simple and undivided — that is, was conferred upon the slave as 

his manumittor possessed it, admitting this single difference, that the person manumitted became only a freed man, 

although his manumittor was a free man." And he further declares: "We have made all freed men in general become 

citizens of Rome, regarding neither the age of the manumitted, nor the manumittor, nor the ancient forms of manumission. 

We have also introduced many new methods by which slaves may become Roman citizens." 

By the references above given it is shown, from the nature and objects of civil and political associations, and upon the 

direct authority of history, that citizenship was not conferred by the simple fact of emancipation, but that such a result 

was deduced therefrom in violation of the fundamental principles of free political association; by the exertion of despotic 

will to establish, under a false and misapplied denomination, one equal and universal slavery; and to effect this result 

required the exertions of absolute power — of a power both in theory and practice, being in its most plenary 

acceptation the SOVEREIGNTY, THE STATE ITSELF — it could not be produced by a less or inferior 

authority, much less by the will or the act of one who, with reference to civil and political rights, was himself a slave. 

The master might abdicate or abandon his interest or ownership in his property, but his act would be a mere 

abandonment. It seems to involve an absurdity to impute to it the investiture of rights which the sovereignty alone had 

power to impart. There is not perhaps a community in which slavery is recognised, in which the power of emancipation 

and the modes of its exercise are not regulated by law 
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— that is, by the sovereign authority; and none can fail to comprehend the necessity for such regulation, for the 

preservation of order, and even of political and social existence. 

By the argument for the plaintiff in error, a power equally despotic is vested in every member of the  association, 

and the most obscure or unworthy individual it comprises may arbitrarily invade and derange its most deliberate and 

solemn ordinances. At assumptions anomalous as these, so fraught with mischief and ruin, the mind at once is revolted, 

and goes directly to the conclusions, that to change or to abolish a fundamental principle of the society, must be the act 

of the society itself — of the sovereignty; and that none other can admit to a participation of that high attribute. It 

may further expose the character of the argument urged for the plaintiff, to point out some of the revolting consequences 

which it would authorize. If that argument possesses any integrity, it asserts the power in any citizen, orquasi citizen, or a 

resident foreigner of any one of the States, from a motive either of corruption or caprice, not only to infract the inherent 

and necessary authority of such State, but also materially to interfere with the organization of the Federal 

Government, and with the authority of the separate and independent States. He may emancipate his negro slave, by 

which process he first transforms that slave into a citizen of his own State; he may next, under color of article fourth, 

section second, of the Constitution of the United States, obtrude him, and on terms of civil and political equality, upon 

any and every State in this Union, in defiance of all regulations of necessity or policy, ordained by those States for their 

internal happiness or safety. Nay, more: this manumitted slave may, by a proceeding springing from the will or act of 

his master alone, be mixed up with the institutions of the Federal Government, to which he is not a party, and in 

opposition to the laws of that Government which, in authorizing the extension by naturalization of the rights and 

immunities of citizens of the United States to those not originally parties to the Federal compact, have restricted that 

boon to free white aliens alone. If the rights and immunities connected with or practiced under the institutions of the 

United States can by any indirection be claimed or deduced from sources or modes other than the Constitution and 

laws of the United States, it follows that the power of naturalization vested in Congress is not exclusive 

— that it has in effect no existence, but is repealed or abrogated. But it has been strangely contended that the 

jurisdiction of the Circuit Court might be maintained upon the ground that the plaintiff was a resident 

of Missouri, and that, for the purpose of vesting the court with jurisdiction over the parties, residence within 

the State was sufficient. 

The first, and to my mind a conclusive reply to this singular argument is presented in the fact, that the  

language of the Constitution restricts the jurisdiction of the courts to cases in which the parties shall be citizens, 

and is entirely silent with respect to residence. A second answer to this strange and latitudinous notion is, that it 

so far stultifies the sages by whom the Constitution was framed, as to impute to them ignorance of the material 

distinction existing between citizenship and mere residence or domicil, and of the wellknown facts, that a person  

confessedly an alien may be permitted to reside in a country in which he can possess no civil or political rights, or  

of which he is neither a citizen nor subject; and that for certain purposes a man may have a domicil in different 

countries, in no one of which he is an actual personal resident. 

The correct conclusions upon the question here considered would seem to be these: That in the establishment 

of the several communities now the States of this Union, and in the formation of the Federal Government, the 

African was not deemed politically a person. He was regarded and owned in every State in the Union as property   
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merely, and as such was not and could not be a party or an actor, much less a peer in any compact or 

form of government established by the State or the United States. That if, since the adoption of the State 

Governments, he has been or could have been elevated to the possession of political rights or powers, this result 

could have been effected by no authority less potent than that of the sovereignty — the State — exerted to 

that end, either in the form of legislation, or in some other mode of operation. It could certainly never have been 

accomplished by the will of an individual operating independently of the sovereign power, and even 

contravening and controlling that power. That so far as rights and immunities appertaining to citizens have 

been defined and secured by the Constitution and laws of the United States, the African race is not and never 

was recognised either by the language or purposes of the former; and it has been expressly excluded by every 

act of Congress providing for the creation of citizens by naturalization, these laws, as has already been remarked, 

being restricted to free white aliens exclusively. 

But it is evident that, after the formation of the Federal Government by the adoption of the Constitution, the  highest 

exertion of State power would be incompetent to bestow a character or status created by the Constitution, or conferred in 

virtue of its authority only. Upon those, therefore, who were not originally parties to the Federal  compact, or who are 

not admitted and adopted as parties thereto, in the mode prescribed by its paramount authority, no State could have 

power to bestow the character or the rights and privileges exclusively reserved by the States for the action of the Federal 

Government by that compact. 

The States, in the exercise of their political power, might, with reference to their peculiar Government and 

jurisdiction, guaranty the rights of person and property, and the enjoyment of civil and political privileges, to  those 

whom they should be disposed to make the objects of their bounty; but they could not reclaim or exert the powers 

which they had vested exclusively in the Government of the United States. They could not add to or  change in any respect 

the class of persons to whom alone the character of citizen of the United States appertained at the time of the adoption of 

the Federal Constitution. They could not create citizens of the United States by any direct or indirect proceeding. 

According to the view taken of the law, as applicable to the demurrer to the plea in abatement in this cause; the 

questions subsequently raised upon the several pleas in bar might be passed by, as requiring neither a particular 

examination, nor an adjudication directly upon them. But as these questions are intrinsically of  primary interest and 

magnitude, and have been elaborately discussed in argument, and as with respect to them the opinions of a majority of 

the court, including my own, are perfectly coincident, to me it seems proper that they should here be fully considered, 

and, so far as it is practicable for this court to accomplish such an end, finally put to rest. 

The questions then to be considered upon the several pleas in bar, and upon the agreed statement of facts between 

the counsel, are: 1st. Whether the admitted master and owner of the plaintiff, holding him as his slave in the State of 

Missouri, and in conformity with his rights guarantied to him by the laws of Missouri then and still in force, by 

carrying with him for his own benefit and accommodation, and as his own slave, the person of the plaintiff into the 

State of Illinois, within which State slavery had been prohibited by the Constitution thereof, and by retaining the 

plaintiff during the commorancy of the master within the State of Illinois, had, upon his return with his slave into the 

State of Missouri, forfeited his rights as master, by reason of any supposed operation of the prohibitory provision in the 

Constitution of Illinois, beyond the proper territorial jurisdiction of the latter State? 2d. Whether a similar removal of  
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the plaintiff by his master from the State of Missouri, and his retention in service at a point included within no State, 

but situated north of thirty-six degrees thirty minutes of north latitude, worked a forfeiture of the right of property of 

the master, and the manumission of the plaintiff ? In considering the first of these questions, the acts or declarations of the 

master, as expressive of his purpose to emancipate, may be thrown out of view, since none will deny the right of the 

owner to relinquish his interest in any subject of property, at any time or in any place. The inquiry here bears no 

relation to acts or declarations of the owner as expressive of his intent or purpose to make such a relinquishment; it is 

simply a question whether, irrespective of such purpose, and in opposition thereto, that relinquishment can be enforced 

against the owner of property within his own country, in defiance of every guaranty promised by its laws; and this  

through the instrumentality of a claim to power entirely foreign and extraneous with reference to himself, to the 

origin and foundation of his title, and to the independent authority of his country. A conclusive negative answer to such an  

inquiry is at once supplied, by announcing a few familiar and settled principles and doctrines of public law. 

Vattel, in his chapter on the general principles of the laws of nations, section 15th, tells us, that "nations being  

free and independent of each other in the same manner that men are naturally free and independent, the second 

general law of their society is, that each nation should be left in the peaceable enjoyment of that liberty which she  

inherits from nature." 

"The natural society of nations," says this writer, "cannot subsist unless the natural rights of each be respected." 

In section 16th he says, "as a consequence of that liberty and independence, it exclusively belongs to each nation  

to form her own judgment of what her conscience prescribes for her — of what it is proper or improper for her to 

do; and of course it rests solely with her to examine and determine whether she can perform any office for another 

nation without neglecting the duty she owes to herself. In all cases, therefore, in which a nation has the right of 

judging what her duty requires, no other nation can compel her to act in such or such a particular manner, for 

any attempt at such compulsion would be an infringement on the liberty of nations." Again, in section 18th, of 

the same chapter, "nations composed of men, and considered as so many free persons living together in a state of 

nature, are naturally equal, and inherit from nature the same obligations and rights. Power or weakness does not 

produce any difference. A small republic is no less a sovereign state than the most powerful kingdom." So, in 

section 20: "A nation, then, is mistress of her own actions, so long as they do not affect the proper and perfect  

rights of any other nation — so long as she is only internally bound, and does not lie under any external and 

perfect obligation. If she makes an ill use of her liberty, she is guilty of a breach of duty; but other nations are 

bound to acquiesce in her conduct, since they have no right to dictate to her. Since nations are free, independent, 

and equal, and since each possesses the right of judging, according to the dictates of her conscience, what conduct 

she is to pursue, in order to fulfil her duties, the effect of the whole is to produce, at least externally, in the eyes of 

mankind, a perfect equality of rights between nations, in the administration of their affairs, and in the pursuit of  

their pretensions, without regard to the intrinsic justice of their conduct, of which others have no right to form a  

definitive judgment." 

Chancellor Kent, in the 1st volume of his Commentaries, lecture 2d, after collating the opinions of Grotius, 

Heineccius, Vattel, and Rutherford, enunciates the following positions as sanctioned by these and other learned publicists, 

viz: that "nations are equal in respect to each other, and entitled to claim equal consideration for their rights, whatever  
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may be their relative dimensions or strength, or however greatly they may differ in government, religion, or 

manners. This perfect equality and entire independence of all distinct States is a fundamental principle of public law. 

It is a necessary consequence of this equality, that each nation had a right to govern itself as it may think proper, and no 

one nation is entitled to dictate a form of government or religion, or a course of internal policy, to another." This writer 

gives some instances of the violation of this great national immunity, and amongst them the constant interference by the 

ancient Romans, under the pretext of settling disputes between their neighbors, but with the real purpose of reducing 

those neighbors to bondage; the interference of Russia, Prussia, and Austria, for the dismemberment of Poland; the 

more recent invasion of Naples by Austria in 1821, and of Spain by the French Government in 1823, under the excuse 

of suppressing a dangerous spirit of internal revolution and reform. 

With reference to this right of self-government in independent sovereign States, an opinion has been expressed, 

which, whilst it concedes this right as inseparable from and as a necessary attribute of sovereignty and independence, 

asserts nevertheless some implied and paramount authority of a supposed international law, to which this right of self-

government must be regarded and exerted as subordinate; and from which independent and sovereign States can be 

exempted only by a protest, or by some public and formal rejection of that authority. With all respect for those by whom 

this opinion has been professed, I am constrained to regard it as utterly untenable, as palpably inconsistent, and as 

presenting in argument a complete felo de se. 

Sovereignty, independence, and a perfect right of self-government, can signify nothing less than a superiority to and 

an exemption from all claims by any extraneous power, however expressly they may be asserted, and render all attempts to 

enforce such claims merely attempts at usurpation. Again, could such claims from extraneous sources be regarded as 

legitimate, the effort to resist or evade them, by protest or denial, would be as irregular and unmeaning as it would be 

futile. It could in no wise affect the question of superior right. For the position here combatted, no respectable 

authority has been, and none it is thought can be adduced. It is certainly irreconcilable with the doctrines already cited 

from the writers upon public law. Neither the case of Lewis Somersett, (Howell's  State Trials, vol. 20,) so often vaunted as 

the proud evidence of devotion to freedom under a Government which has done as much perhaps to extend the reign of 

slavery as all the world besides; nor does any decision founded upon the authority of Somersett's case, when correctly 

expounded, assail or impair the principle of national equality enunciated by each and all of the publicists already 

referred to. In the case of Somersett, although the applicant for the habeas corpus and the individual claiming property 

in that applicant were both subjects and residents within the British empire, yet the decision cannot be correctly 

understood as ruling absolutely and under all circumstances against the right of property in the claimant. That 

decision goes no farther than to determine, that within the realm of England there was no authority to justify the 

detention of an individual in private bondage. If the decision in Somersett's case had gone beyond this point, it would 

have presented the anomaly of a repeal by laws enacted for and limited in their operation to the realm alone, of other 

laws and institutions established for places and subjects without the limits of the realm of England; laws and institutions 

at that very time, and long subsequently, sanctioned and maintained under the authority of the British Government,  and 

which the full and combined action of the King and Parliament was required to abrogate. 

But could the decision in Somersett's case be correctly interpreted as ruling the doctrine which it has been 

attempted to deduce from it, still that doctrine must be considered as having been overruled by the lucid and able   
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opinion of Lord Stowell in the more recent case of the slave Grace, reported in the second volume of 

Haggard, 

p. 94; in which opinion, whilst it is conceded by the learned judge that there existed no power to coerce the slave  

whilst in England, that yet, upon her return to the island of Antigua, her status as a slave was revived, or, rather, 

that the title of the owner to the slave as property had never been extinguished, but had always existed in that 

island. If the principle of this decision be applicable as between different portions of one and the same empire, 

with how much more force does it apply as between nations or Governments entirely separate, and absolutely 

independent of each other? For in this preeise attitude the States of this Union stand with reference to this 

subject, and with reference to the tenure of every description of property vested under their laws and held within  

their territorial jurisdiction. 

A strong illustration of the principle ruled by Lord Stowell, and of the effect of that principle even in a case of 

express contract, is seen in the case of Lewis v. Fullerton, decided by the Supreme Court of Virginia, and reported  

in the first volume of Randolph, p. 15. The case was this: A female slave, the property of a citizen of  Virginia, 

whilst with her master in the State of Ohio, was taken from his possession under a writ of habeas corpus, and 

set at liberty. Soon, or immediately after, by agreement between this slave and her master, a deed was executed in 

Ohio by the latter, containing a stipulation that this slave should return to Virginia, and, after a service of 

two years in that State, should there be free. The law of Virginia regulating emancipation required that deeds of  

emancipation should, within a given time from their date, be recorded in the court of the county in which the 

grantor resided, and declared that deeds with regard to which this requisite was not complied with should 

bevoid. Lewis, an infant son of this female, under the rules prescribed in such cases, brought an action, in 

forma pauperis, in one of the courts of Virginia, for the recovery of his freedom, claimed in virtue of the 

transactions above mentioned. Upon an appeal to the Supreme Court from a judgment against the plaintiff, 

Roane, Justice, in delivering the opinion of the court, after disposing of other questions discussed in that case, 

remarks: "As to the deed of emancipation contained in the record, that deed, taken in connection with the 

evidence offered in support of it, shows that it had a reference to the State of Virginia; and the testimony 

shows that it formed a part of this contract, whereby the slave Milly was to be brought back (as she was brought 

back) into the State of Virginia. Her object was therefore to secure her freedom by the deed within the State of 

Virginia, after the time should have expired for which she had indented herself, and when she should be found 

abiding within the State of Virginia. 

"If, then, this contract had an eye to the State of Virginia for its operation and effect, the lex loci ceases to operate. 

In that case it must, to have its effect, conform to the laws of Virginia. It is insufficient under those laws to effectuate an 

emancipation, for want of a due recording in the county court, as was decided in the case of Givens 

v. Mann, in this court. It is also ineffectual within the Commonwealth of Virginia for another reason. The lex  loci is 

also to be taken subject to the exception, that it is not to be enforced in another country, when it violates some moral duty 

or the policy of that country, or is not consistent with a positive right secured to a third person or party by the laws of 

that country in which it is sought to be enforced. In such a case we are told, 'magis jus nostrum, quam jus alienum 

servemus.'" (Huberus, tom. 2, lib. 1, tit. 3; 2 Fontblanque, p. 444.) "That third party in this instance is the  
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Commonwealth of Virginia, and her policy and interests are also to be attended to. These turn the scale against the lex 

loci in the present instance." The second or last-mentioned position assumed for the plaintiff under the pleas in bar, 

as it rests mainly if not solely upon the provision of the act of Congress of March 6, 1820, prohibiting slavery in 

Upper Louisiana north of thirty-six degrees thirty minutes north latitude, popularly called the Missouri Compromise, 

that assumption renews the question, formerly so zealously debated, as to the validity of the provision in the act of 

Congress, and upon the constitutional competency of Congress to establish it. 

Before proceeding, however, to examine the validity of the prohibitory provision of the law, it may, so far as  the rights 

involved in this cause are concerned, be remarked, that conceding to that provision the validity of a legitimate exercise 

of power, still this concession could by no rational interpretation imply the slightest authority for its operation beyond the 

territorial limits comprised within its terms; much less could there be inferred from it a power to destroy or in any degree 

to control rights, either of person or property, entirely within the bounds of a distinct and independent sovereignty — 

rights invested and fortified by the guaranty of that sovereignty. These surely would remain in all their integrity, 

whatever effect might be ascribed to the prohibition within the limits defined by its language. 

But, beyond and in defiance of this conclusion, inevitable and undeniable as it appears, upon every principle 

of justice or sound induction, it has been attempted to convert this prohibitory provision of the act of 1820 

not only into a weapon with which to assail the inherent — the necessarily inherent — powers of independent 

sovereign Governments, but into a mean of forfeiting that equality of rights and immunities which are the 

birthright or the donative from the Constitution of every citizen of the United States within the length and  

breadth of the nation. In this attempt, there is asserted a power in Congress, whether from incentives of interest,  

ignorance, faction, partiality, or prejudice, to bestow upon a portion of the citizens of this nation that which is 

the common property and privilege of all — the power, in fine, of confiscation, in retribution for no offence, or, 

if for an offence, for that of accidental locality only. 

It may be that, with respect to future cases, like the one now before the court, there is felt an assurance  

of the impotence of such a pretension; still, the fullest conviction of that result can impart to it no claim to  

forbearance, nor dispense with the duty of antipathy and disgust at its sinister aspect, whenever it may be seen to 

scowl upon the justice, the order, the tranquillity, and fraternal feeling, which are the surest, nay, the only means,  

of promoting or preserving the happiness and prosperity of the nation, and which were the great and efficient 

incentives to the formation of this Government. 

The power of Congress to impose the prohibition in the eighth section of the act of 1820 has been advocated 

upon an attempted construction of the second clause of the third section of the fourth article of the Constitution, 

which declares that "Congress shall have power to dispose of and to make all needful rules and regulations  

respecting the territory and other property belonging to the United States." In the discussions in both houses of 

Congress, at the time of adopting this eighth section of the act of 1820, great weight was given to the peculiar 

language of this clause, viz: territory and other property belonging to the United States, as going to show that the 

power of disposing of and regulating, thereby vested in Congress, was restricted to a proprietary interest in 

the territory or land comprised therein, and did not extend to the personal or political rights of citizens or 

settlers, inasmuch as this phrase in the Constitution, "territory or other property,"identified territory with  
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property, and inasmuch as citizens or persons could not be property, and especially were not property 

belonging to the United States. And upon every principle of reason or necessity, this power to dispose of and to 

regulate the territory of the nation could be designed to extend no farther than to its preservation and 

appropriation to the uses of those to whom it belonged, viz: the nation. Scarcely anything more illogical or 

extravagant can be imagined than the attempt to deduce from this provision in the Constitution a power to 

destroy or in any wise to impair the civil and political rights of the citizens of the United States, and much 

more so the power to establish inequalities amongst those citizens by creating privileges in one class of those 

citizens, and by the disfranchisement of other portions or classes, by degrading them from the position they 

previously occupied. 

There can exist no rational or natural connection or affinity between a pretension like this and the power vested 

by the Constitution in Congress with regard to the Territories; on the contrary, there is an absolute  incongruity 

between them. 

But whatever the power vested in Congress, and whatever the precise subject to which that power extended, it is 

clear that the power related to a subject appertaining to the United States, and one to be disposed of and regulated for 

the benefit and under the authority of the United States. Congress was made simply the agent or trustee for the United 

States, and could not, without a breach of trust and a fraud, appropriate the subject of the trust to any other beneficiary 

or cestui que trust than the United States, or to the people of the United States, upon equal grounds, legal or equitable. 

Congress could not appropriate that subject to any one class or portion of the people, to the exclusion of others, 

politically and constitutionally equals; but every citizen would, if any one could claim it, have the like rights of purchase, 

settlement, occupation, or any other right, in the national territory. Nothing can be more conclusive to show the 

equality of this with every other right in all the citizens of the United States, and the iniquity and absurdity of the 

pretension to exclude or to disfranchise a portion of them because they are the owners of slaves, than the fact that the 

same instrument, which imparts to Congress its very existence and its every function, guaranties to the slaveholder the 

title to his property, and gives him the right to its reclamation throughout the entire extent of the nation; and, farther, 

that the only private property which the Constitution has specifically recognised, and has imposed it as a direct 

obligation both on the States and the Federal Government to protect and enforce, is the property of the master in his 

slave; no other right of property 

is placed by the Constitution upon the same high ground, nor shielded by a similar guaranty. 

Can there be imputed to the sages and patriots by whom the Constitution was framed, or can there be  detected 

in the text of that Constitution, or in any rational construction or implication deducible therefrom, a contradiction 

so palpable as would exist between a pledge to the slaveholder of an equality with his fellow-citizens, and of the 

formal and solemn assurance for the security and enjoyment of his property, and a warrant given, as it were uno flatu, 

to another, to rob him of that property, or to subject him to proscription and disfranchisement for possessing or for 

endeavoring to retain it? The injustice and extravagance necessarily implied in a supposition like this, cannot be rationally 

imputed to the patriotic or the honest, or to those who were merely sane. 

A conclusion in favor of the prohibitory power in Congress, as asserted in the eighth section of the act of 

1820, has been attempted, as deducible from the precedent of the ordinance of the convention of 1787, 
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concerning the cession by Virginia of the territory northwest of the Ohio; the provision in which ordinance, 

relative to slavery, it has been attempted to impose upon other and subsequentlyacquired territory. 

The first circumstance which, in the consideration of this provision, impresses itself upon my mind, is its utter 

futility and want of authority. This court has, in repeated instances, ruled, that whatever may have been the force  

accorded to this ordinance of 1787 at the period of its enactment, its authority and effect ceased, and yielded to  the 

paramount authority of the Constitution, from the period of the adoption of the latter. Such is the principle 

ruled in the cases of Pollard's Lessee v. Hagan, (3 How., 212,) Parmoli v. The First Municipality of New 

Orleans, (3 How., 589,) Strader v. Graham, (16 How., 82.) But apart from the superior control of the 

Constitution, and anterior to the adoption of that instrument, it is obvious that the inhibition in question 

never had and never could have any legitimate and binding force. We may seek in vain for any power in the 

convention, either to require or to accept a condition or restriction upon the cession like that insisted on; a 

condition inconsistent with, and destructive, of, the object of the grant. The cession was, as recommended by the 

old Congress in 1780, made originally and completed in terms tothe United States, and for the benefit of the 

United States, i.e., for the people, all the people, of the United States. The condition subsequently sought to 

be annexed in 1787, (declared, too, to be perpetual and immutable,) being contradictory to the terms and 

destructive of the purposes of the cession, and after the cession was consummated, and the powers of the ceding 

party terminated, and the rights of the grantees, the people of the United States, vested, must necessarily, so far, 

have been ab initio void. With respect to the power of the convention to impose this inhibition, it seems to be 

pertinent in this place to recur to the opinion of one contemporary with the establishment of the Government, and 

whose distinguished services in the formation and adoption of our national charter, point him out as the 

artifex maximus of our Federal system. James Madison, in the year 1819, speaking with reference to the 

prohibitory power claimed by Congress, then threatening the very existence of the Union, remarks of the 

language of the second clause of the third section of article fourth of the Constitution, "that it cannot be well 

extended beyond a power over the territory as property, and the power to make provisions really needful or 

necessary for the government of settlers, until ripe for admission into the Union." Again he says, "with respect 

to what has taken place in the Northwest territory, it may be observed that the ordinance giving it its 

distinctive character on the subject of slaveholding proceeded from the old Congress, acting with the best 

intentions, but under a charter which contains no shadow of the authority exercised; and it remains to be 

decided how far the States formed within that territory, and admitted into the Union, are on a different 

footing from its other members as to their legislative sovereignty. As to the power of admitting new States into 

the Federal compact, the questions offering themselves are, whether Congress can attach conditions, or the new 

States concur in conditions, which after admission would abridge or enlarge the constitutional rights of 

legislation common to other States; whether Congress can, by a compact with a new State, take power either to 

or from itself, or place the new member above or below the equal rank and rights possessed by the others; whether 

all such stipulations expressed or implied would not be nullities, and be so pronounced when brought to a 

practical test. It falls within the scope of your inquiry to state the fact, that there was a proposition in the 

convention to discriminate between the old and the new States by an article in the Constitution. The proposition,  
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happily, was rejected. The effect of such a discrimination is sufficiently evident."_ 

_ Letter from James Madison to Robert Walsh, November 27th, 1819, on the subject of the Missouri  

Compromise. 

In support of the ordinance of 1787, there may be adduced the semblance at least of obligation deducible from 

compact, the form of assent or agreement between the grantor and grantee; but this form or similitude, as is justly 

remarked by Mr. Madison, is rendered null by the absence of power or authority in the contracting parties,  and by the 

more intrinsic and essential defect of incompatibility with the rights and avowed purposes of those parties, and with 

their relative duties and obligations to others. If, then, with the attendant formalities of assent or compact, the restrictive 

power claimed was void as to the immediate subject of the ordinance, how much more unfounded must be the pretension 

to such a power as derived from that source, (viz: the ordinance of 1787,) with respect to territory acquired by 

purchase or conquest under the supreme authority of the Constitution — territory not the subject of mere donation, but 

obtained in the name of all, by the combined efforts and resources of all, and with no condition annexed or pretended. 

In conclusion, my opinion is, that the decision of the Circuit Court, upon the law arising upon the several pleas 

in bar, is correct, but that it is erroneous in having sustained the demurrer to the plea in abatement of the jurisdiction; 

that for this error the decision of the Circuit Court should be reversed, and the cause remanded to that court, with 

instructions to abate the action, for the reason set forth and pleaded in the plea in abatement. In the aforegoing 

examination of this cause, the circumstance that the questions involved therein had been previously adjudged 

between these parties by the court of the State of Missouri, has not been adverted to; for although it has been ruled 

by this court, that in instances of concurrent jurisdiction, the court first obtaining possession or cognizance of the 

controversy should retain and decide it, yet, as in this case there had been no plea, either of a former judgment or of autre 

action pendent, it was thought that the fact of a prior decision, however conclusive it might have been if regularly 

pleaded, could not be incidentally taken into view. 

Mr. Justice CAMPBELL. 

I concur in the judgment pronounced by the Chief Justice, but the importance of the cause, the expectation and 

interest it has awakened, and the responsibility involved in its determination, induce me to file a separate opinion. 
 

The case shows that the plaintiff, in the year 1834, was a negro slave in Missouri, the property of Dr. Emerson,  a 

surgeon in the army of the United States. In 1834, his master took him to the military station at Rock Island, on  

the border of Illinois, and in 1836 to Fort Snelling, in the present Minnesota, then Wisconsin, Territory. 

While at Fort Snelling, the plaintiff married a slave who was there with her master, and two children have been 

born of this connection; one during the journey of the family in returning to Missouri, and the other after their 

return to that State. 

Since 1838, the plaintiff and the members of his family have been in Missouri in the condition of slaves. The  

object of this suit is to establish their freedom. The defendant, who claims the plaintiff and his family, under the 

title of Dr. Emerson, denied the jurisdiction of the Circuit Court, by the plea that the plaintiff was a negro of  

African blood, the descendant of Africans who had been imported and sold in this country as slaves, and thus he 

had no capacity as a citizen of Missouri to maintain a suit in the Circuit Court. The court sustained a  
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demurrer to this plea, a trial was then had upon the general issue, and special pleas to the effect that the 

plaintiff and his family were slaves belonging to the defendant. 

My opinion in this case is not affected by the plea to the jurisdiction, and I shall not discuss the questions it  

suggests. The claim of the plaintiff to freedom depends upon the effect to be given to his absence from Missouri, 

in company with his master, in Illinois and Minnesota, and this effect is to be ascertained by a reference to the 

laws of Missouri. For the trespass complained of was committed upon one claiming to be a freeman and a citizen, 

in that State, and who had been living for years under the dominion of its laws. And the rule is, that whatever is a  

justification where the thing is done, must be a justification in the forum where the case is tried. (20 How. St. Tri.,  

234; Cowp. S.C., 161.) 

The Constitution of Missouri recognises slavery as a legal condition, extends guaranties to the masters 

of slaves, and invites immigrants to introduce them, as property, by a promise of protection. The laws of the 

State charge the master with the custody of the slave, and provide for the maintenance and security of their 

relation. 

The Federal Constitution and the acts of Congress provide for the return of escaping slaves within the 

limits of the Union. No removal of the slave beyond the limits of the State, against the consent of the master, 

nor residence there in another condition, would be regarded as an effective manumission by the courts of 

Missouri, upon his return to the State. "Sicut liberis captis status restituitur sic servus domino." Nor can the 

master emancipate the slave within the State, except through the agency of a public authority. The inquiry arises, 

whether the manumission of the slave is effected by his removal, with the consent of the master, to a community 

where the law of slavery does not exist, in a case where neither the master nor slave discloses a purpose to 

remain permanently, and where both parties have continued to maintain their existing relations. What is the 

law of Missouri in such a case? Similar inquiries have arisen in a great number of suits, and the discussions in 

the State courts have relieved the subject of much of its difficulty. (12 B.M. Ky. R., 545; Foster v. Foster, 10 

Gratt. Va. R., 485; 4 Har. and McH. Md. R., 295; Scott v. Emerson, 15 Misso., 576; 4 Rich. S.C.R., 186; 17 

Misso., 434; 15 

Misso., 596; 5 B.M., 173; 8 B.M., 540, 633; 9 B.M., 565; 5 Leigh, 614; 1 Raud., 15; 18 Pick., 193.) 

The result of these discussions is, that in general, the status, or civil and political capacity of a person, is  

determined, in the first instance, by the law of the domicil where he is born; that the legal effect on persons,  arising 

from the operation of the law of that domicil, is not indelible, but that a new capacity or status may be acquired by a 

change of domicil. That questions of status are closely connected with considerations arising out of the social and political 

organization of the State where they originate, and each sovereign power must determine them within its own 

territories. 

A large class of cases has been decided upon the second of the propositions above stated, in the Southern and Western 

courts — cases in which the law of the actual domicil was adjudged to have altered the native condition and status of the 

slave, although he had never actually possessed the status of freedom in that domicil. (Rankin v. Lydia, 2 A.K.M.; Herny 

v. Decker, Walk., 36; 4 Mart., 385; 1 Misso., 472; Hunter v. Fulcher, 1 Leigh.) 

I do not impugn the authority of these cases. No evidence is found in the record to establish the existence of a 
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 domicil acquired by the master and slave, either in Illinois or Minnesota. The master is described as an officer 

of the army, who was transferred from one station to another, along the Western frontier, in the line of his duty, and 

who, after performing the usual tours of service, returned to Missouri; these slaves returned to Missouri with him, and 

had been there for near fifteen years, in that condition, when this suit was instituted. But absence,  in the 

performance of military duty, without more, is a fact of no importance in determining a question of a  change of 

domicil. Questions of that kind depend upon acts and intentions, and are ascertained from motives, pursuits, the 

condition of the family, and fortune of the party, and no change will be inferred, unless evidence shows that one 

domicil was abandoned, and there was an intention to acquire another. (11 L. and Eq., 6; 6  Exch., 217; 6 M. and 

W., 511; 2 Curt. Ecc. R., 368.) The cases first cited deny the authority of a foreign law to dissolve relations 

which have been legally contracted in the State where the parties are, and have their actual domicil — relations which 

were never questioned during their absence from that State — relations which are consistent with the native 

capacity and condition of the respective parties, and with the policy of the State where they reside; but which relations 

were inconsistent with the policy or laws of the State or Territory within which they had been for a time, and from 

which they had returned, with these relations undisturbed. It is upon the assumption, that the law of Illinois or 

Minnesota was indelibly impressed upon the slave, and its consequences carried into Missouri, that the claim of the 

plaintiff depends. The importance of the case entitles the doctrine on which it rests to a careful examination. It will be 

conceded, that in countries where no law or regulation prevails, opposed to the existence and consequences of slavery, 

persons who are born in that condition in a foréign State would not be liberated by the accident of their 

introgression. The relation of domestic slavery is recognised in the law of nations, and the interference of the 

authorities of one State with the rights of a master belonging to another, without a valid cause, is a violation of that 

law. (Wheat. Law of Na., 724; 5 Stats. at Large, 601; Calh. Sp., 378; Reports of the Com. U.S. and G.B., 187, 238, 

241.) The public law of Europe formerly permitted a master to reclaim his bondsman, within a limited period, 

wherever he could find him, and one of the capitularies of Charlemagne abolishes the rule of prescription. He directs, 

"that wheresoever, within the bounds of Italy, either the runaway slave of the king, or of the church, or of any other 

man, shall be found by his master, he shall be restored without any bar or prescription of years; yet upon the 

provision that the master be a Frank or German, or of any other nation (foreign;) but if he be a Lombard or a Roman, 

he shall acquire or receive his slaves by that law which has been established from ancient times among them." Without 

referring for precedents abroad, or to the colonial history, for similar instances, the history of the Confederation and 

Union affords evidence to attest the existence of this ancient law. In 1783, Congress directed General Washington to 

continue his remonstrances to the commander of the British forces respecting the permitting negroes belonging to the 

citizens of these States to leave New York, and to insist upon the discontinuance of that measure. In 1788, the 

resident minister of the United States at Madrid was instructed to obtain from the Spanish Crown orders to its 

Governors in Louisiana and Florida, "to permit and facilitate the apprehension of fugitive slaves from the States, 

promising that the States would observe the like conduct respecting fugitives from Spanish subjects." The committee 

that made the report of this resolution consisted of Hamilton, Madison, and Sedgwick, (2 Hamilton's Works, 473;) 

and the clause in the Federal Constitution providing for the restoration of fugitive slaves is a recognition of this 

ancient right, and of the principle that a change of place does not effect a change of condition. The diminution of  
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 the power of a master to reclaim his escaping bondsman in Europe commenced in the enactment of laws of 

prescription in favor of privileged communes. Bremen, Spire, Worms, Vienna, and Ratisbon, in Germany; Carcassonne, 

Béziers, Toulouse, and Paris, in France, acquired privileges on this subject at an early period. The ordinance of 

William the Conqueror, that a residence of any of the servile population of England, for a year and a day, without 

being claimed, in any city, burgh, walled town, or castle of the King, should entitle them to perpetual liberty, is a 

specimen of these laws. 

The earliest publicist who has discussed this subject is Bodin, a jurist of the sixteenth century, whose 

work was quoted in the early discussions of the courts in France and England on this subject. He says: "In 

France, although there be some remembrance of old servitude, yet it is not lawful here to make a slave or to 

buy any one of others, insomuch as the slaves of strangers, so soon as they set their foot within France, become 

frank and free, as was determined by an old decree of the court of Paris against an ambassador of Spain, who had 

brought a slave with him into France." He states another case, which arose in the city of Toulouse, of a Genoese 

merchant, 
 

who had carried a slave into that city on his voyage from Spain; and when the matter was brought before the 

magistrates, the "procureur of the city, out of the records, showed certain ancient privileges given unto them of  Tholouse, 

wherein it was granted that slaves, so soon as they should come into Tholouse, should be free." These cases were cited 

with much approbation in the discussion of the claims of the West India slaves of Verdelin for freedom, in 1738, before 

the judges in admiralty, (15 Causes Celébrés, p. 1; 2 Masse Droit Com., sec. 58,) and were reproduced before Lord 

Mansfield, in the cause of Somersett, in 1772. Of the cases cited by Bodin, it is to be observed that Charles V of 

France exempted all the inhabitants of Paris from serfdom, or other feudal incapacities, in 1371, and this was 

confirmed by several of his successors, (3 Dulaire Hist. de Par., 546; Broud. Cout. de Par., 21,) and the ordinance of 

Toulouse is preserved as follows: " Civitas Tholosana fuit et erit sine fine libera, adeo ut servi et ancillœ, sclavi et sclavœ 

dominos sive dominas habentes, cum rebus vel sine rebus suis, ad Tholosam vel infrà terminos extra urbem terminatos 

accedentes acquirant libertatem." 

(Hist. de Langue, tome 3, p. 69; Ibid. 6, p. 8; Loysel Inst., b. 1, sec. 6.) 

The decisions were made upon special ordinances, or charters, which contained positive prohibitions of 

slavery, and where liberty had been granted as a privilege; and the history of Paris furnishes but little support for 

the boast that she was a "sacro sancta civitas," where liberty always had an asylum, or for the "self-complacent 

rhapsodies" of the French advocates in the case of Verdelin, which amused the grave lawyers who argued the case  of 

Somersett. The case of Verdelin was decided upon a special ordinance, which prescribed the conditions on which 

West India slaves might be introduced into France, and which had been disregarded by the master. 

The casé of Somersett was that of a Virginia slave carried to England by his master in 1770, and who remained 

there two years. For some cause, he was confined on a vessel destined to Jamaica, where he was to be sold. Lord 

Mansfield, upon a return to a habeas corpus, states the question involved. "Here, the person of the slave himself," 

he says, "is the immediate subject of inquiry, Can any dominion, authority, or coercion, be exercised in this 

country, according to the American laws?" He answers: "The difficulty of adopting the relation, without adopting it 

105 



 in all its consequences is indeed extreme, and yet many of those consequences are absolutely contrary to the municipal 

law of England." Again, he says: "The return states that the slave departed, and refused to serve; whereupon, he was kept 

to be sold abroad." 

"So high an act of dominion must be recognised by the law of the country where it is used. The power of  the 

master over his slave has been extremely different in different countries." "The state of slavery is of such a nature, that 

it is incapable of being introduced on any reasons, moral or political, but only by positive law, which preserves its force 

long after the reasons, occasion, and time itself, from whence it was created, are erased from the memory. It is so odious, that 

nothing can be suffered to support it but positive law." That there is a difference in the systems of States, which recognise 

and which do not recognise the institution of slavery, cannot be disguised. 
 

Constitutional law, punitive law, police, domestic economy, industrial pursuits, and amusements, the modes 

of thinking and of belief of the population of the respective communities, all show the profound influence  

exerted upon society by this single arrangement. This influence was discovered in the Federal Convention, in the 

deliberations on the plan of the Constitution. Mr. Madison observed, "that the States were divided into different  

interests, not by their difference of size, but by other circumstances; the most material of which resulted partly 

from climate, but principally from the effects of their having or not having slaves. These two causes concur 

in forming the great division of interests in the United States." The question to be raised with the opinion of 

Lord Mansfield, therefore, is not in respect to the incongruity of the two systems, but whether slavery was 

absolutely contrary to the law of England; for if it was so, clearly, the American laws could not operate there. 

Historical research ascertains that at the date of the Conquest the rural population of England were generally 

in a servile condition, and under various names, denoting slight variances in condition, they were sold with 

the land like cattle, and were a part of its living money. Traces of the existence of African slaves are to be 

found in the early chronicles. Parliament in the time of Richard II, and also of Henry VIII, refused to 

adopt a general law of emancipation. Acts of emancipation by the last-named monarch and by Elizabeth are 

preserved. 

The African slave trade had been carried on, under the unbounded protection of the Crown, for near two 

centuries, when the case of Somersett was heard, and no motion for its suppression had ever been submitted 

to Parliament; while it was forced upon and maintained in unwilling colonies by the Parliament and 

Crown of England at that moment. Fifteen thousand negro slaves were then living in that island, where they 

had been introduced under the counsel of the most illustrious jurists of the realm, and such slaves had been 

publicly sold for near a century in the markets of London. In the northern part of the kingdom of Great 

Britain there existed a class of from 30,000 to 40,000 persons, of whom the Parliament said, in 1775, (15 George 

III, chap. 28,) "many colliers, coal-heavers, and salters, are in a state of slavery or bondage, bound to the collieries 

and salt works, where they work for life, transferable with the collieries and salt works when their original masters 

have no use for them; and whereas the emancipating or setting free the colliers, coal-heavers, and salters, in 

Scotland, who are now in a state of servitude, gradually and upon reasonable conditions, would be the means 

of increasing the number of colliers, coal-heavers, and salters, to the great benefit of the public, without doing  
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any injury to the present masters, and would remove the reproach of allowing such a state of servitude to 

exist in a free country," c.; and again, in 1799, "they declare that many colliers and coal-heavers still continue in a 

state of bondage." No statute, from the Conquest till the 15 George III, had been passed upon the subject of 

personal slavery. These facts have led the most eminent civilian of England to question the accuracy of this 

judgment, and to insinuate that in this judgment the offence of ampliare jurisdictionem by private authority was 

committed by the eminent magistrate who pronounced it. This sentence is distinguishable from those cited 

from the French courts in this: that there positive prohibitions existed against slavery, and the right to 

freedom was conferred on the immigrant slave by positive law; whereas here the consequences of slavery 

merely — that is, the public policy — were found to be contrary to the law of slavery. The case of the slave 

Grace, (2 Hagg.,) with four others, came before Lord Stowell in 1827, by appeals from the West India vice 

admiralty courts. They were cases of slaves who had returned to those islands, after a residence in Great 

Britain, and where the claim to freedom was first presented in the colonial forum. The learned judge in that case 

said: "This suit fails in its foundation. She (Grace) was not a free person; no injury is done her by her 

continuance in slavery, and she has no pretensions to any other station than that which was enjoyed by every 

slave of a family. If she depends upon such freedom conveyed by a mere residence in England, she complains of a 

violation of right which she possessed no longer than whilst she resided in England, but which totally expired 

when that residence ceased, and she was imported into Antigua." The decision of Lord Mansfield was, "that so 

high an act of dominion" as the master exercises over his slave, in sending him abroad for sale, could not be 

exercised in England under the American laws, and contrary to the spirit of their own. 

The decision of Lord Stowell is, that the authority of the English laws terminated when the slave departed from 

England. That the laws of England were not imported into Antigua, with the slave, upon her return, and that the 

colonial forum had no warrant for applying a foreign code to dissolve relations which had existed  between persons 

belonging to that island, and which were legal according to its own system. There is no distinguishable difference 

between the case before us and that determined in the admiralty of Great Britain. 

The complaint here, in my opinion, amounts to this: that the judicial tribunals of Missouri have not 

denounced as odious the Constitution and laws under which they are organized, and have not superseded them on their 

own private authority, for the purpose of applying the laws of Illinois, or those passed by Congress for Minnesota, in 

their stead. The eighth section of the act of Congress of the 6th of March, 1820, (3 Statutes at  Large, 545,) entitled, 

"An act to authorize the people of Missouri to form a State Government," c., c., is referred to, as affording the authority 

to this court to pronounce the sentence which the Supreme Court of Missouri felt themselves constrained to refuse. 

That section of the act prohibits slavery in the district of country west of the Mississippi, north of thirty-six degrees 

thirty minutes north latitude, which belonged to the ancient province of Louisiana, not included in Missouri. 

It is a settled doctrine of this court, that the Federal Government can exercise no power over the subject of slavery 

within the States, nor control the intermigration of slaves, other than fugitives, among the States. Nor can that 

Government affect the duration of slavery within the States, other than by a legislation over the foreign slave trade. The 

power of Congress to adopt the section of the act above cited must therefore depend upon some condition of the 

Territories which distinguishes them from States, and subjects them to a control more extended. The third section of the 
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 fourth article of the Constitution is referred to as the only and all-sufficient grant to support this claim. It is, 

that "new States may be admitted by the Congress to this Union; but no new State shall be formed or erected within the 

jurisdiction of any other States, nor any State be formed by the junction of two or more States, or parts of States, without 

the consent of the Legislatures of the States concerned, as well as of the Congress. The Congress shall have power to 

dispose of and make all needful rules and regulations respecting the territory or other property belonging to the United 

States; and nothing in this Constitution shall be so construed as to prejudice any claims of the United States, or of any 

particular State." 

It is conceded, in the decisions of this court, that Congress may secure the rights of the United States in  

the public domain, provide for the sale or lease of any part of it, and establish the validity of the titles of the 

purchasers, and may organize Territorial Governments, with powers of legislation. (3 How., 212; 12 How., 1; 

1 

Pet., 511; 13 P., 436; 16 H., 164.) 

But the recognition of a plenary power in Congress to dispose of the public domain, or to organize a 

Government over it, does not imply a corresponding authority to determine the internal polity, or to adjust the 

domestic relations, or the persons who may lawfully inhabit the territory in which it is situated. A supreme power 

to make needful rules respecting the public domain, and a similar power of framing laws to operate upon persons 

and things within the territorial limits where it lies, are distinguished by broad lines of demarcation in American 

history. This court has assisted us to define them. In Johnson v. McIntosh, (8 Wheat., 595 — 543,) they say: 

"According to the theory of the British Constitution, all vacant lands are vested in the Crown; and the 

exclusive power to grant them is admitted to reside in the Crown, as a branch of the royal prerogative. 

"All the lands we hold were originally granted by the Crown, and the establishment of a royal 

Government has never been considered as impairing its right to grant lands within the chartered limits of such 

colony." And the British Parliament did claim a supremacy of legislation coextensive with the absoluteness of the 

dominion of the sovereign over the Crown lands. The American doctrine, to the contrary, is embodied in two brief 

resolutions of the people of Pennsylvania, in 1774: 1st. "That the inhabitants of these colonies are entitled to the 

same rights and liberties, within the colonies, that the subjects born in England are entitled within the realm." 2d. 

"That the power assumed by Parliament to bind the people of these colonies by statutes, in all cases whatever, is 

unconstitutional, and therefore the source of these unhappy difficulties." The Congress of 1774, in their 

statement of rights and grievances, affirm "a free and exclusive power of legislation" in their several Provincial 

Legislatures, "in all cases of taxation and internal polity, subject only to the negative of their sovereign, in such 

manner as has been heretofore used and accustomed." (1 Jour. Cong., 32.) The unanimous consent of the people 

of the colonies, then, to the power of their sovereign, "to dispose of and make all needful rules and regulations 

respecting the territory" of the Crown, in 1774, was deemed by them as entirely consistent with opposition, 

remonstrance, the renunciation 
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of allegiance, and proclamation of civil war, in preference to submission to his claim of supreme power in the 

territories. 

I pass now to the evidence afforded during the Revolution and Confederation. The American Revolution was 

not a social revolution. It did not alter the domestic condition or capacity of persons within the colonies, nor was 

it designed to disturb the domestic relations existing among them. It was a political revolution, by which thirteen 

dependent colonies became thirteen independent States. "The Declaration of Independence was not," says Justice 

Chase, "a declaration that the United Colonies jointly, in a collective capacity, were independent States, c.,c., c., 

but that each of them was a sovereign and independent State; that is, that each of them had a right to govern itself 

by its own authority and its own laws, without any control from any other power on earth." (3 Dall., 199; 4 

Cr., 212.) 

These sovereign and independent States, being united as a Confederation, by various public acts of cession, 

became jointly interested in territory, and concerned to dispose of and make all needful rules and regulations 

respecting it. It is a conclusion not open to discussion in this court, "that there was no territory within the  

(original) United States, that was claimed by them in any other right than that of some of the confederate States."  

(Harcourt v. Gaillord, 12 Wh., 523.) "The question whether the vacant lands within the United States," says Chief  

Justice Marshall, "became joint property, or belonged to the separate States, was a momentous question, which 

threatened to shake the American Confederacy to its foundations. This important and dangerous question has 

been compromised, and the compromise is not now to be contested." (6 C.R., 87.) 

The cessions of the States to the Confederation were made on the condition that the territory ceded should be  

laid out and formed into distinct republican States, which should be admitted as members to the Federal Union,  

having the same rights of sovereignty, freedom, and independence, as the other States. The first effort to fulfil this 

trust was made in 1785, by the offer of a charter or compact to the inhabitants who might come to occupy the 

land. 

Those inhabitants were to form for themselves temporary State Governments, founded on the Constitutions 

of any of the States, but to be alterable at the will of their Legislature; and permanent Governments were 

to succeed these, whenever the population became sufficiently numerous to authorize the State to enter the 

Confederacy; and Congress assumed to obtain powers from the States to facilitate this object. Neither in the  

deeds of cession of the States, nor in this compact, was a sovereign power for Congress to govern the Territories  

asserted. Congress retained power, by this act, "to dispose of and to make rules and regulations respecting the 

public domain," but submitted to the people to organize a Government harmonious with those of the confederate  

States. 
 
 
 
 
 
 
 

109 
 



 

The next stage in the progress of colonial government was the adoption of the ordinance of 1787, by eight 

States, in which the plan of a Territorial Government, established by act of Congress, is first seen. This was  

adopted while the Federal Convention to form the Constitution was sitting. The plan placed the Government 

in the hands of a Governor, Secretary, and Judges, appointed by Congress, and conferred power on them to select 

suitable laws from the codes of the States, until the population should equal 5,000. A Legislative Council, elected 

by the people, was then to be admitted to a share of the legislative authority, under the supervision of Congress;  

and States were to be formed whenever the number of the population should authorize the measure. 

This ordinance was addressed to the inhabitants as a fundamental compact, and six of its articles define the 

conditions to be observed in their Constitution and laws. These conditions were designed to fulfil the trust 

in the agreements of cession, that the States to be formed of the ceded Territories should be "distinct 

republican States." This ordinance was submitted to Virginia in 1788, and the 5th article, embodying as it does 

a summary of the entire act, was specifically ratified and confirmed by that State. This was an incorporation of the 

ordinance into her act of cession. It was conceded, in the argument, that the authority of Congress was not 

adequate to the enactment of the ordinance, and that it cannot be supported upon the Articles of 

Confederation. To a part of the engagements, the assent of nine States was required, and for another portion no 

provision had been made in those articles. Mr. Madison said, in a writing nearly contemporary, but before the 

confirmatory act of Virginia, "Congress have proceeded to form new States, to erect temporary Governments, 

to appoint officers for them, and to prescribe the conditions on which such States shall be admitted into the 

Confederacy; all this has been done, and done without the least color of constitutional authority." (Federalist, 

No. 38.) Richard Henry Lee, one of the committee who reported the ordinance to Congress, transmitted it to 

General Washington, (15th July, 1787,) saying, "It seemed necessary, for the security of property among 

uninformed and perhaps licentious people, as the greater part of those who go there are, that a strong-toned 

Government should exist, and the rights of property be clearly defined." The consent of all the States 

represented in Congress, the consent of the Legislature of Virginia, the consent of the inhabitants of the 

Territory, all concur to support the authority of this enactment. It is apparent, in the frame of the 

Constitution, that the Convention recognised its validity, and adjusted parts of their work with reference to it. 

The authority to admit new States into the Union, the omission to provide distinctly for Territorial 

Governments, and the clause limiting the foreign slave trade to States then existing, which might not prohibit 

it, show that they regarded this Territory as provided with a Government, and organized permanently with a 

restriction on the subject of slavery. Justice Chase, in the opinion already cited, says of the Government 

before, and it is in some measure true during the Confederation, that "the powers of Congress originated from 

necessity, and arose out of and were only limited by events, or, in other words, they were revolutionary in their 

very nature. Their extent depended upon the exigencies and necessities of public affairs;" 
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and there is only one rule of construction, in regard to the acts done, which will fully support them, viz: that the 

powers actually exercised were rightfully exercised, wherever they were supported by the implied sanction of the  

State Legislatures, and by the ratifications of the people. 

The clauses in the 3d section of the 4th article of the Constitution, relative to the admission of new States, and 

the disposal and regulation of the territory of the United States, were adopted without debate in the Convention. 

There was a warm discussion on the clauses that relate to the subdivision of the States, and the reservation 

of the claims of the United States and each of the States from any prejudice. The Maryland members revived  

the controversy in regard to the Crown lands of the Southwest. There was nothing to indicate any reference to a 

government of Territories not included within the limits of the Union; and the whole discussion 

demonstrates that the Convention was consciously dealing with a Territory whose condition, as to 

government, had been arranged by a fundamental and unalterable compact. 

An examination of this clause of the Constitution, by the light of the circumstances in which the 

Convention was placed, will aid us to determine its significance. The first clause is, "that new States may be 

admitted by the Congress to this Union." The condition of Kentucky, Vermont, Rhode Island, and the new 

States to be formed in the Northwest, suggested this, as a necessary addition to the powers of Congress. The 

next clause, providing for the subdivision of States, and the parties to consent to such an alteration, was required, 

by the plans on foot, for changes in Massachusetts, New York, Pennsylvania, North Carolina, and Georgia. 

The clause which enables Congress to dispose of and make regulations respecting the public domain, was 

demanded by the exigencies of an exhausted treasury and a disordered finance, for relief by sales, and the 

preparation for sales, of the public lands; and the last clause, that nothing in the Constitution should prejudice 

the claims of the United States or a particular State, was to quiet the jealousy and irritation of those who had 

claimed for the United States all the unappropriated lands. I look in vain, among the discussions of the time, for 

the assertion of a supreme sovereignty for Congress over the territory then belonging to the United States, or 

that they might thereafter acquire. I seek in vain for an annunciation that a consolidated power had been 

inaugurated, whose subject comprehended an empire, and which had no restriction but the discretion of 

Congress. This disturbing element of the Union entirely escaped the apprehensive previsions of Samuel 

Adams, George Clinton, Luther Martin, and Patrick Henry; and, in respect to dangers from power vested in a 

central Government over distant settlements, colonies, or provinces, their instincts were always alive. Not a 

word escaped them, to warn their countrymen, that here was a power to threaten the landmarks of this 

federative Union, and with them the safeguards of popular and constitutional liberty; or that under this article 

there might be introduced, on our soil, a single Government over a vast extent of country — a Government 

foreign to the persons over whom it might be exercised, and capable of binding those not represented, by 

statutes, in all cases whatever. I find nothing to authorize these enormous 
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pretensions, nothing in the expositions of the friends of the Constitution, nothing in the expressions of alarm by 

its opponents — expressions which have since been developed as prophecies. Every portion of the United States 

was then provided with a municipal Government, which this Constitution was not designed to supersede, but 

merely to modify as to its conditions. 

The compacts of cession by North Carolina and Georgia are subsequent to the Constitution. They adopt the 

ordinance of 1787, except the clause respecting slavery. But the precautionary repudiation of that article forms an 

argument quite as satisfactory to the advocates for Federal power, as its introduction would have done. The refusal 

of a power to Congress to legislate in one place, seems to justify the seizure of the same power when another place 

for its exercise is found. 

This proceeds from a radical error, which lies at the foundation of much of this discussion. It is, that the 

Federal Government may lawfully do whatever is not directly prohibited by the Constitution. This would 

have been a fundamental error, if no amendments to the Constitution had been made. But the final expression of 

the will of the people of the States, in the 10th amendment, is, that the powers of the Federal Government are 

limited to the grants of the Constitution. 

Before the cession of Georgia was made, Congress asserted rights, in respect to a part of her territory, which 

require a passing notice. In 1798 and 1800, acts for the settlement of limits with Georgia, and to establish 

a Government in the Mississippi Territory, were adopted. A Territorial Government was organized, 

between the Chattahoochee and Mississippi rivers. This was within the limits of Georgia. These acts 

dismembered Georgia. They established a separate Government upon her soil, while they rather derisively 

professed, "that the establishment of that Government shall in no respects impair the rights of the State of 

Georgia, either to the jurisdiction or soil of the Territory." The Constitution provided that the importation of 

such persons as any of the existing States shall think proper to admit, shall not be prohibited by Congress before 

1808. By these enactments, a prohibition was placed upon the importation of slaves into Georgia, although her 

Legislature had made none. 

This court have repeatedly affirmed the paramount claim of Georgia to this Territory. They have denied the 

existence of any title in the United States. (6 C.R., 87; 12 Wh., 523; 3 How., 212; 13 How., 381.) Yet 

these acts were cited in the argument as precedents to show the power of Congress in the Territories. These 

statutes were the occasion of earnest expostulation and bitter remonstrance on the part of the authorities of the 

State, and the memory of their injustice and wrong remained long after the legal settlement of the controversy by 

the compact of 1802. A reference to these acts terminates what I have to say upon the Constitutions of the 

Territory within the original limits of the United States. These Constitutions were framed by the concurrence of 

the States making the cessions, and Congress, and were tendered to immigrants who might be attracted to 

the vacant territory. The legislative powers of the officers of this Government were limited to the selection 

of laws from 
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the States; and provision was made for the introduction of popular institutions, and their emancipation from 

Federal control, whenever a suitable opportunity occurred. The limited reservation of legislative power to 

the officers of the Federal Government was excused, on the plea of necessity; and the probability is, that the 

clauses respecting slavery embody some compromise among the statesmen of that time; beyond these, the 

distinguishing features of the system which the patriots of the Revolution had claimed as their birthright, 

from Great Britain, predominated in them. 

The acquisition of Louisiana, in 1803, introduced another system into the United States. This vast 

province was ceded by Napoleon, and its population had always been accustomed to a viceroyal Government, 

appointed by the Crowns of France or Spain. To establish a Government constituted on similar principles, 

and with like conditions, was not an unnatural proceeding. 

But there was great difficulty in finding constitutional authority for the measure. The third section of 

the fourth article of the Constitution was introduced into the Constitution, on the motion of Mr. 

Gouverneur Morris. In 1803, he was appealed to for information in regard to its meaning. He answers: "I am 

very certain I had it not in contemplation to insert a decree de coercendo imperio in the Constitution of America. * 

* * I knew then, as well as I do now, that all North America must at length be annexed to us. Happy indeed, if the 

lust of dominion stop here. It would therefore have been perfectly utopian to oppose a paper restriction to the 

violence of popular sentiment, in a popular Government." (3 Mor. Writ., 185.) A few days later, he makes 

another reply to his correspondent. "I perceive," he says, "I mistook the drift of your inquiry, which substantially 

is, whether Congress can admit, as a new State, territory which did not belong to the United States when the 

Constitution was made. In my opinion, they cannot. I always thought, when we should acquire Canada and 

Louisiana, it would be proper to GOVERN THEM AS PROVINCES,  AND ALLOW  THEM  NO 

VOICE  in our councils. In wording the third SECTION OF THE fourth article, I went as far as 

circumstances would permit, to establish the exclusion. CANDOR OBLIGES ME TO ADD MY 

BELIEF, THAT HAD IT BEEN MORE POINTEDLY EXPRESSED, A STRONG 

OPPOSITION WOULD HAVE BEEN MADE." (3 Mor. Writ., 192.) The first 

Territorial Government of Louisiana was an Imperial one, founded upon a French or Spanish model. For a 

time, the Governor, Judges, Legislative Council, Marshal, Secretary, and officers of the militia, were appointed 

by the President._ 

_ Mr. Varnum said: "The bill provided such a Government as had never been known in the United 

States." Mr. Eustis: "The Government laid down in this Page 508 bill is certainly a new thing in the United 

States." Mr. Lucas: "It has been remarked, that this bill establishes elementary principles never previously 

introduced in the Government of any Territory of the United States. Granting the truth of this observation," c., 

c. Mr. Macon: "My first objection to the principle contained in this section is, that it establishes a species of 

government unknown 
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o the United States." Mr. Boyle: "Were the President an angel instead of a man, I would not clothe him with  

this power." Mr. G.W. Campbell: "On examining the section, it will appear that it really establishes a 

complete despotism." Mr. Sloan: "Can anything be more repugnant to the principles of just government? Can 

anything be more despotic?" — Annals of Congress, 1803-'4. 

Besides these anomalous arrangements, the acquisition gave rise to jealous inquiries, as to the influence it 

would exert in determining the men and States that were to be "the arbiters and rulers" of the destinies of the 

Union; and unconstitutional opinions, having for their aim to promote sectional divisions, were announced and 

developed. "Something," said an eminent statesman, "something has suggested to the members of Congress the  

policy of acquiring geographical majorities. This is a very direct step towards disunion, for it must foster the  

geographical enmities by which alone it can be effected. This something must be a contemplation of particular 

advantages to be derived from such majorities; and is it not notorious that they consist of nothing else but  

usurpations over persons and property, by which they can regulate the internal wealth and prosperity of States 

and individuals?" 

The most dangerous of the efforts to employ a geographical political power, to perpetuate a geographical 

preponderance in the Union, is to be found in the deliberations upon the act of the 6th of March, 1820, before 

cited. The attempt consisted of a proposal to exclude Missouri from a place in the Union, unless her people  

would adopt a Constitution containing a prohibition upon the subject of slavery, according to a prescription 

of Congress. The sentiment is now general, if not universal, that Congress had no constitutional power to 

impose the restriction. This was frankly admitted at the bar, in the course of this argument. The principles 

which this court have pronounced condemn the pretension then made on behalf of the legislative department. 

In Groves 

v. Slaughter, (15 Pet.,) the Chief Justice said: "The power over this subject is exclusively with the several 

States, and each of them has a right to decide for itself whether it will or will not allow persons of this 

description to be brought within its limits." Justice McLean said: "The Constitution of the United States 

operates alike in all the States, and one State has the same power over the subject of slavery as every other 

State." In Pollard's Lessee 

v. Hagan, (3 How., 212,) the court say: "The United States have no constitutional capacity to exercise municipal 

jurisdiction, sovereignty, or eminent domain, within the limits of a State or elsewhere, except in cases where it is 

delegated, and the court denies the faculty of the Federal Government to add to its powers by treaty or compact." 

This is a necessary consequence, resulting from the nature of the Federal Constitution, which is a federal 

compact among the States, establishing a limited Government, with powers delegated by the people of distinct 

and independent communities, who reserved to their State Governments, and to themselves, the powers they did 

not grant. This claim to impose a restriction upon the people of Missouri involved a denial of the constitutional 

relations between the people of the States and Congress, and affirmed a concurrent right for the latter, with 
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their people, to constitute the social and political system of the new States. A successful maintenance of this 

claim would have altered the basis of the Constitution. The new States would have become members of a Union  

defined in part by the Constitution and in part by Congress. They would not have been admitted to "this  

Union." Their sovereignty would have been restricted by Congress as well as the Constitution. The demand 

was unconstitutional and subversive, but was prosecuted with an energy, and aroused such animosities among 

the people, that patriots, whose confidence had not failed during the Revolution, began to despair for the 

Constitution._ 

Amid the utmost violence of this extraordinary contest, the expedient contained in the eighth section of this  

act was proposed, to moderate it, and to avert the catastrophe it menaced. It was not seriously debated, nor were 

its constitutional aspects severely scrutinized by Congress. For the first time, in the history of the country, 

has its operation been embodied in a case at law, and been presented to this court for their judgment. The 

inquiry is, whether there are conditions in the Constitutions of the Territories which subject the capacity and 

status of persons within their limits to the direct action of Congress. Can Congress determine the condition and 

status of persons who inhabit the Territories? 

_ Mr. Jefferson wrote: "The Missouri question is the most portentous one that ever threatened our Union. 

In the gloomiest moments of the revolutionary war, I never had any apprehension equal to that I feel from this 

source." 

The Constitution permits Congress to dispose of and to make all needful rules and regulations 

respecting the territory or other property belonging to the United States. This power applies as well to 

territory belonging to the United States within the States, as beyond them. It comprehends all the public 

domain, wherever it may be. The argument is, that the power to make "ALL needful rules and regulations" "is 

a power of legislation," "a full legislative power;" "that it includes all subjects of legislation in the territory," and 

is without any limitations, except the positive prohibitions which affect all the powers of Congress. Congress may 

then regulate or prohibit slavery upon the public domain within the new States, and such a prohibition would 

permanently affect the capacity of a slave, whose master might carry him to it. And why not? Because no power 

has been conferred on Congress. This is a conclusion universally admitted. But the power to "make rules and 

regulations respecting the territory" is not restrained by State lines, nor are there any constitutional 

prohibitions upon its exercise in the domain of the United States within the States; and whatever rules and 

regulations respecting territory Congress may constitutionally make are supreme, and are not dependent on the 

situs of "the territory." 

The author of the Farmer's Letters, so famous in the ante-revolutionary history, thus states the 

argument made by the American loyalists in favor of the claim of the British Parliament to legislate in all cases 

whatever over the colonies: "It has been urged with great vehemence against us," he says, "and it seems to be 

thought their FORT 
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by our adversaries, that a power of regulation is a power of legislation; and a power of legislation, if constitutional, 

must be universal and supreme, in the utmost sense of the word. It is therefore concluded that the colonies, by  

acknowledging the power of regulation, acknowledged every other power." 

This sophism imposed upon a portion of the patriots of that day. Chief Justice Marshall, in his life of 

Washington, says "that many of the bestinformed men in Massachusetts had perhaps adopted the opinion of 

the parliamentary right of internal government over the colonies;" "that the English statute book furnishes 

many instances of its exercise;" "that in no case recollected, was their authority openly controverted;" and "that 

the General Court of Massachusetts, on a late occasion, openly recognised the principle." (Marsh. Wash., v. 2, 

p. 75, 76.) But the more eminent men of Massachusetts rejected it; and another patriot of the time employs 

the instance to warn us of "the stealth with which oppression approaches," and "the enormities towards which 

precedents travel." And the people of the United States, as we have seen, appealed to the last argument, rather 

than acquiesce in their authority. Could it have been the purpose of Washington and his illustrious associates, by  

the use of ambiguous, equivocal, and expansive words, such as "rules," "regulations," "territory," to re-establish in 

the Constitution of their country that fort which had been prostrated amid the toils and with the sufferings and 

sacrifices of seven years of war? Are these words to be understood as the Norths, the Grenvilles, Hillsboroughs,  

Hutchinsons, and Dunmores — in a word, as George III would have understood them — or are we to 

look for their interpretation to Patrick Henry or Samuel Adams, to Jefferson, and Jay, and Dickinson; to the 

sage Franklin, or to Hamilton, who from his early manhood was engaged in combating British constructions 

of such words? We know that the resolution of Congress of 1780 contemplated that the new States to be formed 

under their recommendation were to have the same rights of sovereignty, freedom, and independence, as the old. 

That every resolution, cession, compact, and ordinance, of the States, observed the same liberal principle. 

That the Union of the Constitution is a union formed of equal States; and that new States, when admitted, 

were to enter "this Union." Had another union been proposed in "any pointed manner," it would have 

encountered not only "strong" but successful opposition. The disunion between Great Britain and her colonies 

originated in the antipathy of the latter to "rules and regulations" made by a remote power respecting their 

internal policy. In forming the Constitution, this fact was ever present in the minds of its authors. The people 

were assured by their most trusted statesmen "that the jurisdiction of the Federal Government is limited to 

certain enumerated objects, which concern all members of the republic," and "that the local or municipal 

authorities form distinct portions of supremacy, no more subject within their respective spheres to the general 

authority, than the general authority is subject to them within its own sphere." Still, this did not content them. 

Under the lead of Hancock and Samuel Adams, of Patrick Henry and George Mason, they demanded an explicit 

declaration that no more power was to be exercised than they had delegated. And the ninth and tenth 

amendments to the Constitution were designed 
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to include the reserved rights of the States, and the people, within all the sanctions of that instrument, and to 

bind the authorities, State and Federal, by the judicial oath it prescribes, to their recognition and observance. Is it 

probable, therefore, that the supreme and irresponsible power, which is now claimed for Congress over boundless  

territories, the use of which cannot fail to react upon the political system of the States, to its subversion, was ever 

within the contemplation of the statesmen who conducted the counsels of the people in the formation of this 

Constitution? 

When the questions that came to the surface upon the acquisition of Louisiana were presented to the mind of 

Jefferson, he wrote: "I had rather ask an enlargement of power from the nation, where it is found necessary, than 

to assume it by a construction which would make our powers boundless. Our peculiar security is in the possession 

of a written Constitution. Let us not make it blank paper by construction. I say the same as to the opinion of  

those who consider the grant of the treaty-making power as boundless. If it is, then we have no Constitution. 

If it has bounds, they can be no others than the definitions of the powers which that instrument gives. It specifies 

and delineates the operations permitted to the Federal Government, and gives the powers necessary to carry them 

into execution." The publication of the journals of the Federal Convention in 1819, of the debates reported by 

Mr. Madison in 1840, and the mass of private correspondence of the early statesmen before and since, enable us  to 

approach the discussion of the aims of those who made the Constitution, with some insight and confidence. 

I have endeavored, with the assistance of these, to find a solution for the grave and difficult question involved 

in this inquiry. My opinion is, that the claim for Congress of supreme power in the Territories, under 

the grant to "dispose of and make all needful rules and regulations respecting territory," is not supported by 

the historical evidence drawn from the Revolution, the Confederation, or the deliberations which preceded 

the ratification of the Federal Constitution. The ordinance of 1787 depended upon the action of the Congress of 

the Confederation, the assent of the State of Virginia, and the acquiescence of the people who recognized the 

validity of that plea of necessity which supported so many of the acts of the Governments of that time; and the 

Federal Government accepted the ordinance as a recognised and valid engagement of the Confederation. 

In referring to the precedents of 1798 and 1800, I find the Constitution was plainly violated by the 

invasion of the rights of a sovereign State, both of soil and jurisdiction; and in reference to that of 1804, 

the wisest statesmen protested against it, and the President more than doubted its policy and the power of the 

Government. 

Mr. John Quincy Adams, at a later period, says of the last act, "that the President found Congress 

mounted to the pitch of passing those acts, without inquiring where they acquired the authority, and he 

conquered his own scruples as they had done theirs." But this court cannot undertake for themselves the same 

conquest. They acknowledge that our peculiar security is in the possession of a written Constitution, and they 

cannot make it blank paper by construction. 
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They look to its delineation of the operations of the Federal Government, and they must not exceed the limits 

it marks out, in their administration. The court have said "that Congress cannot exercise municipal 

jurisdiction, sovereignty, or eminent domain, within the limits of a State or elsewhere, beyond what has been 

delegated." We are then to find the authority for supreme power in the Territories in the Constitution. What are 

the limits upon the operations of a Government invested with legislative, executive, and judiciary powers, and 

charged with the power to dispose of and to make all needful rules and regulations respecting a vast public 

domain? The feudal system would have recognized the claim made on behalf of the Federal Government for 

supreme power over persons and things in the Territories, as an incident to this title — that is, the title to 

dispose of and make rules and regulations respecting it. 

The Norman lawyers of William the Conqueror would have yielded an implicit assent to the doctrine, 

that a supreme sovereignty is an inseparable incident to a grant to dispose of and to make all needful rules 

and regulations respecting the public domain. But an American patriot, in contrasting the European and 

American systems, may affirm, "that European sovereigns give lands to their colonists, but reserve to 

themselves a power to control their property, liberty, and privileges; but the American Government sells the 

lands belonging to the people of the several States (i.e., United States) to their citizens, who are already in the 

possession of personal and political rights, which the Government did not give, and cannot take away." And the 

advocates for Government sovereignty in the Territories have been compelled to abate a portion of the 

pretensions originally made in its behalf, and to admit that the constitutional prohibitions upon Congress 

operate in the Territories. But a constitutional prohibition is not requisite to ascertain a limitation upon the 

authority of the several departments of the Federal Government. Nor are the States or people restrained by 

any enumeration or definition of their rights or liberties. 

To impair or diminish either, the department must produce an authority from the people themselves, in their  

Constitution; and, as we have seen, a power to make rules and regulations respecting the public domain does 

not confer a municipal sovereignty over persons and things upon it. But as this is "thought their fort" by our  

adversaries, I propose a more definite examination of it. We have seen, Congress does not dispose of or make rules 

and regulations respecting domain belonging to themselves, but belonging to the United States. 

These conferred on their mandatory, Congress, authority to dispose of the territory which belonged to  

them in common; and to accomplish that object beneficially and effectually, they gave an authority to make 

suitable rules and regulations respecting it. When the power of disposition is fulfilled, the authority to make rules  

and regulations terminates, for it attaches only upon territory "belonging to the United States." 

Consequently, the power to make rules and regulations, from the nature of the subject, is restricted to such 

administrative and conservatory acts as are needful for the preservation of the public domain, and its 

preparation for sale or 
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disposition. The system of land surveys; the reservations for schools, internal improvements, military sites, and public 

buildings; the preemption claims of settlers; the establishment of land offices, and boards of inquiry,  to determine the 

validity of land titles; the modes of entry, and sale, and of conferring titles; the protection of the lands from trespass 

and waste; the partition of the public domain into municipal subdivisions, having reference to the erection of Territorial 

Governments and States; and perhaps the selection, under their authority, of suitable laws for the protection of the 

settlers, until there may be a sufficient number of them to form a selfsustaining municipal Government — these 

important rules and regulations will sufficiently illustrate the scope and operation of the 3d section of the 4th article 

of the Constitution. But this clause in the Constitution does not exhaust the powers of Congress within the territorial 

subdivisions, or over the persons who inhabit them. Congress may exercise there all the powers of Government which 

belong to them as the Legislature of the United States, of which these Territories make a part. (Loughborough v. Blake, 5 

Wheat., 317.) Thus the laws of taxation, for the regulation of foreign, Federal, and Indian commerce, and so for the 

abolition of the slave trade, for the protection of copyrights and inventions, for the establishment of postal 

communication and courts of justice, and for the punishment of crimes, are as operative there as within the States. I 

admit that to mark the bounds for the jurisdiction of the Government of the United States within the Territory, and 

of its power in respect to persons and things within the municipal subdivisions it has created, is a work of delicacy and 

difficulty, and, in a great measure, is beyond the cognizance of the judiciary department of that Government. How 

much municipal power may be exercised by the people of the Territory, before their admission to the Union, the courts  of 

justice cannot decide. This must depend, for the most part, on political considerations, which cannot enter into the 

determination of a case of law or equity. I do not feel called upon to define the jurisdiction of Congress. It is sufficient for 

the decision of this case to ascertain whether the residuary sovereignty of the States or people has been invaded by the 8th 

section of the act of 6th March, 1820, I have cited, in so far as it concerns the capacity and status of persons in the 

condition and circumstances of the plaintiff and his family. These States, at the adoption of the Federal Constitution, 

were organized communities, having distinct systems of municipal law, which, though derived from a common source, 

and recognising in the main similar principles, yet in some respects had become unlike, and on a particular subject 

promised to be antagonistic. 

Their systems provided protection for life, liberty, and property, among their citizens, and for the determination 

of the condition and capacity of the persons domiciled within their limits. These institutions, for the most part, were 

placed beyond the control of the Federal Government. The Constitution allows Congress to coin money, and regulate its 

value; to regulate foreign and Federal commerce; to secure, for a limited period, to authors and inventors, a property in 

their writings and discoveries: and to make rules concerning captures in war; and, within the limits of these powers, it has 

exercised, rightly, to a greater or less extent, the power to determine what shall and what shall not be property. 

But the great powers of war and negotiation, finance, postal communication, and commerce, in general, when 

employed in respect to the property of a citizen, refer to, and depend upon, the municipal laws of the States, to  

ascertain and determine what is property, and the rights of the owner, and the tenure by which it is held. 

Whatever these Constitutions and laws validly determine to be property, it is the duty of the Federal  

Government, through the domain of jurisdiction merely Federal, to recognise to be property. 

And this principle follows from the structure of the respective Governments, State and Federal, and  
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their reciprocal relations. They are different agents and trustees of the people of the several States, 

appointed with different powers and with distinct purposes, but whose acts, within the scope of their 

respective jurisdictions, are mutually obligatory. They are respectively the depositories of such powers of 

legislation as the people were willing to surrender, and their duty is to co-operate within their several 

jurisdictions to maintain the rights of the same citizens under both Governments unimpaired. A proscription, 

therefore, of the Constitution and laws of one or more States, determining property, on the part of the Federal 

Government, by which the stability of its social system may be endangered, is plainly repugnant to the 

conditions on which the Federal Constitution was adopted, or which that Government was designed to 

accomplish. Each of the States surrendered its powers of war and negotiation, to raise armies and to support a 

navy, and all of these powers are sometimes required to preserve a State from disaster and ruin. The Federal 

Government was constituted to exercise these powers for the preservation of the States, respectively, and to 

secure to all their citizens the enjoyment of the rights which were not surrendered to the Federal 

Government. The provident care of the statesmen who projected the Constitution was signalized by such a 

distribution of the powers of Government as to exclude many of the motives and opportunities for promoting 

provocations and spreading discord among the States, and for guarding against those partial combinations, so 

destructive of the community of interest, sentiment, and feeling, which are so essential to the support of the 

Union. The distinguishing features of their system consist in the exclusion of the Federal Government from the 

local and internal concerns of, and in the establishment of an independent internal Government within, the 

States. And it is a significant fact in the history of the United States, that those controversies which have been 

productive of the greatest animosity, and have occasioned most peril to the peace of the Union, have had their 

origin in the well-sustained opinion of a minority among the people, that the Federal Government had 

overstepped its constitutional limits to grant some exclusive privilege, or to disturb the legitimate distribution of 

property or power among the States or individuals. Nor can a more signal instance of this be found than is 

furnished by the act before us. No candid or rational man can hesitate to believe, that if  the subject of the 

eighth section of the act of March, 1820, had never been introduced into Congress and made 
 

the basis of legislation, no interest common to the Union would have been seriously affected. And, certainly,  the 

creation, within this Union, of large confederacies of unfriendly and frowning States, which has been the tendency, 

and, to an alarming extent, the result, produced by the agitation arising from it, does not commend it to the patriot or 

statesman. This court have determined that the intermigration of slaves was not committed to the jurisdiction or 

control of Congress. Wherever a master is entitled to go within the United States, his slave may accompany him, 

without any impediment from, or fear of, Congressional legislation or interference. The question then arises, whether 

Congress, which can exercise no jurisdiction over the relations of master and slave within the limits of the Union, and is 

bound to recognise and respect the rights and relations that validly exist under the Constitutions and laws of the States, 

can deny the exercise of those rights, and prohibit the continuance of those relations, within the Territories. 

And the citation of State statutes prohibiting the immigration of slaves, and of the decisions of State courts 

enforcing the forfeiture of the master's title in accordance with their rule, only darkens the discussion. For the question  
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is, have Congress the municipal sovereignty in the Territories which the State Legislatures have derived from the 

authority of the people, and exercise in the States? And this depends upon the construction of the article in the 

Constitution before referred to. 

And, in my opinion, that clause confers no power upon Congress to dissolve the relations of the master and slave on 

the domain of the United States, either within or without any of the States. The eighth section of the act of Congress of 

the 6th of March, 1820, did not, in my opinion, operate to determine the domestic condition and status of the plaintiff and 

his family during their sojourn in Minnesota Territory, or after their return to Missouri. The question occurs as to the 

judgment to be given in this case. It appeared upon the trial that the plaintiff, 

in 1834, was in a state of slavery in Missouri, and he had been in Missouri for near fifteen years in that condition  when this 

suit was brought. Nor does it appear that he at any time possessed another state or condition, de facto.  His claim to 

freedom depends upon his temporary elocation, from the domicil of his origin, in company with his master, to 

communities where the law of slavery did not prevail. My examination is confined to the case, as it was submitted upon 

uncontested evidence, upon appropriate issues to the jury, and upon the instructions given and refused by the court upon 

that evidence. My opinion is, that the opinion of the Circuit Court was correct upon all the claims involved in those 

issues, and that the verdict of the jury was justified by the evidence and instructions. 

The jury have returned that the plaintiff and his family are slaves. 

Upon this record, it is apparent that this is not a controversy between citizens of different States; and that the 

plaintiff, at no period of the life which has been submitted to the view of the court, has had a capacity to  maintain a suit 

in the courts of the United States. And in so far as the argument of the Chief Justice upon the plea in abatement has a 

reference to the plaintiff or his family, in any of the conditions or circumstances of their lives,  as presented in the evidence, 

I concur in that portion of his opinion. I concur in the judgment which expresses the conclusion that the Circuit Court 

should not have rendered a general judgment. The capacity of the plaintiff to sue is involved in the pleas in bar, and the 

verdict of the jury discloses an incapacity under the Constitution. Under the Constitution of the United States, his is 

an incapacity to sue in their courts, while, by the laws of Missouri, the operation of the verdict would be more 

extensive. I think it a safe conclusion to enforce the lesser disability imposed by the Constitution of the United States, 

and leave to the plaintiff all his rights in Missouri. I think the judgment should be affirmed, on the ground that the Circuit 

Court had no jurisdiction, or that the case should be reversed and remanded, that the suit may be dismissed. 

Mr. Justice McLEAN dissenting. 

This case is before us on a writ of error from the Circuit Court for the district of Missouri. 

An action of trespass was brought, which charges the defendant with an assault and imprisonment of the 

plaintiff, and also of Harriet Scott, his wife, Eliza and Lizzie, his two children, on the ground that they were 

his slaves, which was without right on his part, and against law. 

The defendant filed a plea in abatement, "that said causes of action, and each and every of them, if any such 

accrued to the said Dred Scott, accrued out of the jurisdiction of this court, and exclusively within the jurisdiction 

of the courts of the State of Missouri, for that to wit, said plaintiff, Dred Scott, is not a cit izen of the State of 

Missouri, as alleged in his declaration, because he is a negro of African descent, his ancestors were of pure African  

blood, and were brought into this country and sold as negro slaves; and this the said Sandford is ready to verify;   
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wherefore he prays judgment whether the court can or will take further cognizance of the action aforesaid." 

To this a demurrer was filed, which, on argument, was sustained by the court, the plea in abatement being 

held insufficient; the defendant was ruled to plead over. Under this rule he pleaded: 1. Not guilty; 2. That Dred 

Scott was a negro slave, the property of the defendant; and 3. That Harriet, the wife, and Eliza and Lizzie, the 

daughters of the plaintiff, were the lawful slaves of the defendant. Issue was joined on the first plea, and 

replications of de injuria were filed to the other pleas. 

The parties agreed to the following facts: In the year 1834, the plaintiff was a negro slave belonging to 

Dr. Emerson, who was a surgeon in the army of the United States. In that year, Dr. Emerson took the plaintiff 

from the State of Missouri to the post of Rock Island, in the State of Illinois, and held him there as a slave 

until the month of April or May, 1836. At the time last mentioned, Dr. Emerson removed the plaintiff from 

Rock Island to the military post at Fort Snelling, situate on the west bank of the Mississippi river, in the 

territory known as Upper Louisiana, acquired by the United States of France, and situate north of latitude 

thirty-six degrees thirty minutes north, and north of the State of Missouri. Dr. Emerson held the plaintiff in 

slavery, at Fort Snelling, from the last-mentioned date until the year 1838. 

In the year 1835, Harriet, who is named in the second count of the plaintiff 's declaration, was the negro slave of Major 

Taliaferro, who belonged to the army of the United States. In that year, Major Taliaferro took Harriet to Fort Snelling, a 

military post situated as hereinbefore stated, and kept her there as a slave until the year 1836, and then sold and delivered 

her as a slave, at Fort Snelling, unto Dr. Emerson, who held her in slavery, at that place, until the year 1838. 

In the year 1836, the plaintiff and Harriet were married at Fort Snelling, with the consent of Dr. Emerson,  who 

claimed to be their master and owner. Eliza and Lizzie, named in the third count of the plaintiff 's declaration, are the 

fruit of that marriage. Eliza is about fourteen years old, and was born on board the steamboat Gipsey, north of the north 

line of the State of Missouri, and upon the river Mississippi. Lizzie is about seven years old, and was born in the State of 

Missouri, at the military post called Jefferson Barracks. 

In the year 1838, Dr. Emerson removed the plaintiff and said Harriet and their daughter Eliza from Fort 

Snelling to the State of Missouri, where they have ever since resided. 

Before the commencement of the suit, Dr. Emerson sold and conveyed the plaintiff, Harriet, Eliza, and Lizzie, to the 

defendant, as slaves, and he has ever since claimed to hold them as slaves. At the times mentioned in the plaintiff 's 

declaration, the defendant, claiming to be the owner, laid his hands upon said plaintiff, Harriet, Eliza,  and Lizzie, and 

imprisoned them; doing in this respect, however, no more than he might lawfully do, if they were of right his slaves at 

such times. 

In the first place, the plea to the jurisdiction is not before us, on this writ of error. A demurrer to the plea was  

sustained, which ruled the plea bad, and the defendant, on leave, pleaded over. 

The decision on the demurrer was in favor of the plaintiff; and as the plaintiff prosecutes this writ of error, he does 

not complain of the decision on the demurrer. The defendant might have complained of this decision, as against him, and 

have prosecuted a writ of error, to reverse it. But as the case, under the instruction of the court to the jury, was decided 

in his favor, of course he had no ground of complaint. 

But it is said, if the court, on looking at the record, shall clearly perceive that the Circuit Court had no  
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jurisdiction, it is a ground for the dismissal of the case. This may be characterized as rather a sharp practice, and one 

which seldom, if ever, occurs. No case was cited in the argument as authority, and not a single case precisely in point is 

recollected in our reports. The pleadings do not show a want of jurisdiction. This want of jurisdiction can only be 

ascertained by a judgment on the demurrer to the special plea. No such case, it is believed, can be cited. But if this rule 

of practice is to be applied in this case, and the plaintiff in error is required to answer and maintain as well the points 

ruled in his favor, as to show the error of those ruled against him, he has more than an ordinary duty to perform. 

Under such circumstances, the want of jurisdiction in the Circuit Court must be so clear as not to admit of doubt. Now, 

the plea which raises the question of jurisdiction, in my judgment, is radically defective. The gravamen of the plea is this: 

"That the plaintiff is a negro of African descent, his ancestors being of pure African blood, and, were brought into this 

country, and sold as negro slaves." 

There is no averment in this plea which shows or conduces to show an inability in the plaintiff to sue in 

the Circuit Court. It does not allege that the plaintiff had his domicil in any other State, nor that he is not a free 

man in Missouri. He is averred to have had a negro ancestry, but this does not show that he is not a citizen of 

Missouri, within the meaning of the act of Congress authorizing him to sue in the Circuit Court. It has never 

been held necessary, to constitute a citizen within the act, that he should have the qualifications of an elector. 

Females and minors may sue in the Federal courts, and so may any individual who has a permanent domicil in the 

State under whose laws his rights are protected, and to which he owes allegiance. 

Being born under our Constitution and laws, no naturalization is required, as one of foreign birth, to 

make him a citizen. The most general and appropriate definition of the term citizen is "a freeman." Being a 

freeman, and having his domicil in a State different from that of the defendant, he is a citizen within the act of 

Congress, and the courts of the Union are open to him. 

It has often been held, that the jurisdiction, as regards parties, can only be exercised between citizens of  

different States, and that a mere residence is not sufficient; but this has been said to distinguish a temporary from 

a permanent residence. 

To constitute a good plea to the jurisdiction, it must negative those qualities and rights which enable an  

individual to sue in the Federal courts. This has not been done; and on this ground the plea was defective, and 

the demurrer was properly sustained. No implication can aid a plea in abatement or in bar; it must be complete 

in itself; the facts stated, if true, must abate or bar the right of the plaintiff to sue. This is not the character of 

the above plea. The facts stated, if admitted, are not inconsistent with other facts, which may be presumed, and 

which bring the plaintiff within the act of Congress. 

The pleader has not the boldness to allege that the plaintiff is a slave, as that would assume against him the  

matter in controversy, and embrace the entire merits of the case in a plea to the jurisdiction. But beyond the facts 

set out in the plea, the court, to sustain it, must assume the plaintiff to be a slave, which is decisive on the merits.  

This is a short and an effectual mode of deciding the cause; but I am yet to learn that it is sanctioned by any 

known rule of pleading. 

The defendant's counsel complain, that if the court take jurisdiction on the ground that the plaintiff is free, 

the assumption is against the right of the master. This argument is easily answered. In the first place, the plea  
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does not show him to be a slave; it does not follow that a man is not free whose ancestors were slaves. The 

reports of the Supreme Court of Missouri show that this assumption has many exceptions; and there is no 

averment in the plea that the plaintiff is not within them. 

By all the rules of pleading, this is a fatal defect in the plea. If there be doubt, what rule of construction has been 

established in the slave States? In Jacob v. Sharp, (Meigs ‟s Rep., Tennessee, 114,) the court held, when there was doubt as 

to the construction of a will which emancipated a slave, “it must be construed to be subordinate to the higher and more 

important right of freedom.” 

No injustice can result to the master, from an exercise of jurisdiction in this cause. Such a decision does not in any 

degree affect the merits of the case; it only enables the plaintiff to assert his claims to freedom before this  tribunal. If the 

jurisdiction be ruled against him, on the ground that he is a slave, it is decisive of his fate. 

It has been argued that, if a colored person be made a citizen of a State, he cannot sue in the Federal court.  The 

Constitution declares that Federal jurisdiction “may be exercised between citizens of different States,” and the same is 

provided in the act of 1789. The above argument is properly met by saying that the Constitution was intended to be a 

practical instrument; and where its language is too plain to be misunderstood, the argument ends.” In Chiræ v. 

Chiræ (2 Wheat., 261; 4 Curtis, 99,) this court says: “That the power of naturalization is exclusively in Congress 

does not seem to be, and certainly ought not to be, controverted.” No person can legally be made a citizen of a State, and 

consequently a citizen of the United States, of foreign birth, unless he be naturalized under the acts of Congress. 

Congress has power “to establish a uniform rule of naturalization.” It is a power which belongs exclusively to 

Congress, as intimately connected with our Federal relations. A State may authorize foreigners to hold real estate within 

its jurisdiction, but it has no power to naturalize foreigners, and give them the rights of citizens. Such a right is opposed 

to the acts of Congress on the subject of naturalization, and subversive of the Federal powers. I regret that any 

countenance should be given from this bench to a practice like this in some of the States, which has no warrant in 

the Constitution. 

In the argument, it was said that a colored citizen would not be an agreeable member of society. This is more a 

matter of taste than of law. Several of the States have admitted persons of color to the right of suffrage, and in this 

view have recognised them as citizens; and this has been done in the slave as well as the free States. On the question of 

citizenship, it must be admitted that we have not been very fastidious. Under the late treaty with Mexico, we have made 

citizens of all grades, combinations, and colors. The same was done in the admission of Louisiana and Florida. No one 

ever doubted, and no court ever held, that the people of these Territories did not become citizens under the treaty. They 

have exercised all the rights of citizens, without being naturalized under the acts of Congress. 

There are several important principles involved in this case, which have been argued, and which may be  

considered under the following heads: 
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1. The locality of slavery, as settled by this court and the courts of the States. 

2. The relation which the Federal Government bears to slavery in the States. 

3. The power of Congress to establish Territorial Governments, and to prohibit the introduction of 

slavery therein. 

4. The effect of taking slaves into a new State or Territory, and so holding them, where slavery is prohibited. 

5. Whether the return of a slave under the control of his master, after being entitled to his freedom, reduces 

him to his former condition. 

6. Are the decisions of the Supreme Court of Missouri, on the questions before us, binding on this court, 

within the rule adopted. 

In the course of my judicial duties, I have had occasion to consider and decide several of the above points. 

As to the locality of slavery. The civil law throughout the Continent of Europe, it is believed, without an 

exception, is, that slavery can exist only within the territory where it is established; and that, if a slave escapes, 

or is carried beyond such territory, his master cannot reclaim him, unless by virtue of some express 

stipulation. (Grotius, lib. 2, chap. 15, 5, 1; lib. 10, chap. 10, 2, 1; Wicqueposts Ambassador, lib. 1, p. 418; 4 

Martin, 385; Case of the Creole in the House of Lords, 1842; 1 Phillimore on International Law, 316, 335.) 

There is no nation in Europe which considers itself bound to return to his master a fugitive slave, under 

the civil law or the law of nations. On the contrary, the slave is held to be free where there is no treaty 

obligation, or compact in some other form, to return him to his master. The Roman law did not allow freedom 

to be sold. An ambassador or any other public functionary could not take a slave to France, Spain, or any other 

country of Europe, without emancipating him. A number of slaves escaped from a Florida plantation, and were 

received on board of ship by Admiral Cochrane; by the King's Bench, they were held to be free. (2 Barn. and 

Cres., 440.) 

In the great and leading case of Prigg v. The State of Pennsylvania, (16 Peters, 594; 14 Curtis, 421,) this court  

say that, by the general law of nations, no nation is bound to recognise the state of slavery, as found within its 

territorial dominions, where it is in opposition to its own policy and institutions, in favor of the subjects of other  

nations where slavery is organized. If it does it, it is as a matter of comity, and not as a matter of 

international right. The state of slavery is deemed to be a mere municipal regulation, founded upon and limited 

to the range of the territorial laws. This was fully recognised in Somersett's case, (Lafft's Rep., 1; 20 Howell's State 

Trials, 79,) which was decided before the American Revolution. 

There was some contrariety of opinion among the judges on certain points ruled in Prigg's case, but there 

was none in regard to the great principle, that slavery is limited to the range of the laws under which it is 

sanctioned. No case in England appears to have been more thoroughly examined than that of Somersett. The 

judgment pronounced by Lord Mansfield was the judgment of the Court of King's Bench. The cause was 

argued at great length, and with great ability, by Hargrave and others, who stood among the most eminent 

counsel in England. It was held under advisement from term to term, and a due sense of its importance was felt 

and expressed by the Bench. 
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In giving the opinion of the court, Lord Mansfield said: 

"The state of slavery is of such a nature that it is incapable of being introduced on any reasons, moral or  

political, but only by positive law, which preserves its force long after the reasons, occasion, and time itself, from 

whence it was created, is erased from the memory; it is of a nature that nothing can be suffered to support it but  

positive law." 

He referred to the contrary opinion of Lord Hardwicke, in October, 1749, as Chancellor: "That he and Lord 

Talbot, when Attorney and Solicitor General, were of opinion that no such claim, as here presented, for freedom,  was 

valid." The weight of this decision is sought to be impaired, from the terms in which it was described by the exuberant 

imagination of Curran. The words of Lord Mansfield, in giving the opinion of the court, were such as were fit to 

be used by a great judge, in a most important case. It is a sufficient answer to all objections to that  judgment, that it 

was pronounced before the Revolution, and that it was considered by this court as the highest authority. For near a 

century, the decision in Somersett's case has remained the law of England. The case of the slave Grace, decided by 

Lord Stowell in 1827, does not, as has been supposed, overrule the judgment of Lord Mansfield. Lord Stowell 

held that, during the residence of the slave in England, "No dominion, authority, or coercion, can be exercised 

over him." Under another head, I shall have occasion to examine the opinion in the case of Grace. 

To the position, that slavery can only exist except under the authority of law, it is objected, that in few if in any 

instances has it been established by statutory enactment. This is no answer to the doctrine laid down by the court. 

Almost all the principles of the common law had their foundation in usage. Slavery was introduced into the  colonies of 

this country by Great Britain at an early period of their history, and it was protected and cherished, until it became 

incorporated into the colonial policy. It is immaterial whether a system of slavery was introduced by express law, or 

otherwise, if it have the authority of law. There is no slave State where the institution is not recognised and 

protected by statutory enactments and judicial decisions. Slaves are made property by the laws of the slave States, and 

as such are liable to the claims of creditors; they descend to heirs, are taxed, and in the South they are a subject of 

commerce. 

In the case of Rankin v. Lydia, (2 A.K. Marshall's Rep.,) Judge Mills, speaking for the Court of Appeals of 

Kentucky, says: "In deciding the question, (of slavery,) we disclaim the influence of the general principles of liberty, 

which we all admire, and conceive it ought to be decided by the law as it is, and not as it ought to be. Slavery is 

sanctioned by the laws of this State, and the right to hold slaves under our municipal regulations is 
 

unquestionable. But we view this as a right existing by positive law of a municipal character, without 

foundation in the law of nature, or the unwritten and common law." I will now consider the relation which 

the Federal Government bears to slavery in the States: Slavery is emphatically a State institution. In the 

ninth section of the first article of the Constitution, it is provided "that the migration or importation of such 

persons as any of the States now existing shall think proper to admit, shall not be prohibited by the Congress 

prior to the year 1808, but a tax or duty may be imposed on such importation, not exceeding ten dollars for each 

person." In the Convention, it was proposed by a committee of eleven to limit the importation of slaves to the year 

1800, when Mr. Pinckney moved to extend the time to the year 1808. This motion was carried — New  
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Hampshire, 

Massachusetts, Connecticut, Maryland, North Carolina, South Carolina, and Georgia, voting in the 

affirmative; and New Jersey, Pennsylvania, and Virginia, in the negative. In opposition to the motion, Mr.  

Madison said: "Twenty years will produce all the mischief that can be apprehended from the liberty to import 

slaves; so long a term will be more dishonorable to the American character than to say nothing about it in  

the Constitution." (Madison Papers.) The provision in regard to the slave trade shows clearly that Congress 

considered slavery a State institution, to be continued and regulated by its individual sovereignty; and to  

conciliate that interest, the slave trade was continued twenty years, not as a general measure, but for the "benefit 

of such States as shall think proper to encourage it." 

In the case of Groves v. Slaughter, (15 Peters, 449; 14 Curtis, 137,) Messrs. Clay and Webster contended 

that, under the commercial power, Congress had a right to regulate the slave trade among the several States; but 

the court held that Congress had no power to interfere with slavery as it exists in the States, or to regulate 

what is called the slave trade among them. If this trade were subject to the commercial power, it would follow 

that Congress could abolish or establish slavery in every State of the Union. 

The only connection which the Federal Government holds with slaves in a State, arises from that 

provision of the Constitution which declares that "No person held to service or labor in one State, under the laws 

thereof, escaping into another, shall, in consequence of any law or regulation therein, be discharged from such 

service or labor, but shall be delivered up, on claim of the party to whom such service or labor may be due." 

This being a fundamental law of the Federal Government, it rests mainly for its execution, as has been held, 

on the judicial power of the Union; and so far as the rendition of fugitives from labor has become a subject of 

judicial action, the Federal obligation has been faithfully discharged. In the formation of the Federal 

Constitution, care was taken to confer no power on the Federal Government to interfere with this institution 

in the States. In the provision respecting the slave trade, in fixing the ratio of representation, and providing 

for the reclamation of fugitives from labor, slaves were referred to as persons, and in no other respect are 

they considered in the Constitution. 

We need not refer to the mercenary spirit which introduced the infamous traffic in slaves, to show the 

degradation of negro slavery in our country. This system was imposed upon our colonial settlements by the  mother 

country, and it is due to truth to say that the commercial colonies and States were chiefly engaged in the traffic. But we 

know as a historical fact, that James Madison, that great and good man, a leading member in the Federal Convention, 

was solicitous to guard the language of that instrument so as not to convey the idea that there could be property in 

man. 

I prefer the lights of Madison, Hamilton, and Jay, as a means of construing the Constitution in all its bearings,  rather 

than to look behind that period, into a traffic which is now declared to be piracy, and punished with death  by Christian 

nations. I do not like to draw the sources of our domestic relations from so dark a ground. Our independence was a 

great epoch in the history of freedom; and while I admit the Government was not made especially for the colored 

race, yet many of them were citizens of the New England States, and exercised the rights of suffrage when the 

Constitution was adopted, and it was not doubted by any intelligent person that its tendencies would greatly 
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 ameliorate their condition. 

Many of the States, on the adoption of the Constitution, or shortly afterward, took measures to abolish slavery 

within their respective jurisdictions; and it is a well-known fact that a belief was cherished by the leading men, South as 

well as North, that the institution of slavery would gradually decline, until it would become extinct. The increased 

value of slave labor, in the culture of cotton and sugar, prevented the realization of this expectation. Like all other 

communities and States, the South were influenced by what they considered to be their own interests. 

But if we are to turn our attention to the dark ages of the world, why confine our view to colored slavery? On the same 

principles, white men were made slaves. All slavery has its origin in power, and is against right. 

The power of Congress to establish Territorial Governments, and to prohibit the introduction of slavery therein, 

is the next point to be considered. After the cession of western territory by Virginia and other States, to  the United 

States, the public attention was directed to the best mode of disposing of it for the general benefit. While in attendance 

on the Federal Convention, Mr. Madison, in a letter to Edmund Randolph, dated the 22d April, 1787, says: 

"Congress are deliberating on the plan most eligible for disposing of the western territory not yet surveyed. Some 

alteration will probably be made in the ordinance on that subject." And in the same letter he says: "The inhabitants 

of the Illinois complain of the land jobbers, c., who are purchasing titles among them. Those of St. Vincent's complain 

of the defective criminal and civil justice among them, as well as of military protection." And on the next day he writes 

to Mr. Jefferson: "The government of the settlements on the Illinois and Wabash is a subject very perplexing in itself, 

and rendered more so by our ignorance of the many circumstances on which a right judgment depends. The 

inhabitants at those places claim protection against the savages, and some provision for both civil and criminal 

justice." 

In May, 1787, Mr. Edmund Randolph submitted to the Federal Convention certain propositions, as the 

basis of a Federal Government, among which was the following: 

" Resolved, That provision ought to be made for the admission of States lawfully arising within the limits 

of the United States, whether from a voluntary junction of government and territory or otherwise, with the 

consent of a number of voices in the National Legislature less than the whole." Afterward, Mr. Madison submitted 

to the Convention, in order to be referred to the committee of detail, the following powers, as proper to be 

added to those of general legislation: 

"To dispose of the unappropriated lands of the United States. To institute temporary Governments for new 

States arising therein. To regulate affairs with the Indians, as well within as without the limits of the United 

States." Other propositions were made in reference to the same subjects, which it would be tedious to enumerate.  

Mr. Gouverneur Morris proposed the following: 

"The Legislature shall have power to dispose of and make all needful rules and regulations respecting 

the territory or other property belonging to the United States; and nothing in this Constitution contained 

shall be so construed as to prejudice any claims either of the United States or of any particular State." 

This was adopted as a part of the Constitution, with two verbal alterations — Congress was substituted 

for Legislature, and the word either was stricken out. 

In the organization of the new Government, but little revenue for a series of years was expected from  
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commerce. The public lands were considered as the principal resource of the country for the payment of 

the Revolutionary debt. Direct taxation was the means relied on to pay the current expenses of the Government. 

The short period that occurred between the cession of western lands to the Federal Government by Virginia and 

other States, and the adoption of the Constitution, was sufficient to show the necessity of a proper land system 

and a temporary Government. This was clearly seen by propositions and remarks in the Federal Convention, 

some of which are above cited, by the passage of the Ordinance of 1787, and the adoption of that instrument by 

Congress, under the Constitution, which gave to it validity. It will be recollected that the deed of cession of 

western territory was made to the United States by Virginia in 1784, and that it required the territory ceded 

to be laid out into States, that the land should be disposed of for the common benefit of the States, and that all 

right, title, and claim, as well of soil as of jurisdiction, were ceded; and this was the form of cession from other 

States. 

On the 13th of July, the Ordinance of 1787 was passed, "for the government of the United States territory 

northwest of the river Ohio," with but one dissenting vote. This instrument provided there should be 

organized in the territory not less than three nor more than five States, designating their boundaries. It was 

passed while the Federal Convention was in session, about two months before the Constitution was adopted by 

the Convention. The members of the Convention must therefore have been well acquainted with the provisions 

of the Ordinance. It provided for a temporary Government, as initiatory to the formation of State 

Governments. Slavery was prohibited in the territory. 

Can any one suppose that the eminent men of the Federal Convention could have overlooked or neglected a  matter so 

vitally important to the country, in the organization of temporary Governments for the vast territory northwest of the 

river Ohio? In the 3d section of the 4th article of the Constitution, they did make provision for the admission of new 

States, the sale of the public lands, and the temporary Government of the territory. Without a temporary Government, 

new States could not have been formed, nor could the public lands have been sold. 

If the third section were before us now for consideration for the first time, under the facts stated, I could not  hesitate 

to say there was adequate legislative power given in it. The power to make all needful rules and regulations is a power to 

legislate. This no one will controvert, as Congress cannot make "rules and regulations," except by legislation. But it is 

argued that the word territory is used as synonymous with the word land; and that the rules and regulations of Congress 

are limited to the disposition of lands and other property belonging to the United States. That this is not the true 

construction of the section appears from the fact that in the first line of the section "the power to dispose of the public 

lands" is given expressly, and, in addition, to make all needful rules and regulations. The power to dispose of is complete 

in itself, and requires nothing more. It authorizes Congress to use the proper means within its discretion, and any 

further provision for this purpose would be a useless verbiage. As a composition, the Constitution is remarkably free 

from such a charge. 

In the discussion of the power of Congress to govern a Territory, in the case of the Atlantic Insurance 

Company v. Canter, (1 Peters, 511; 7 Curtis, 685,) Chief Justice Marshall, speaking for the court, said, in 

regard to the people of Florida, "they do not, however, participate in political power; they do not share in the 

Government till Florida shall become a State; in the mean time, Florida continues to be a Territory of the United  States,  
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governed by virtue of that clause in the Constitution which empowers Congress 'to make all needful rules and 

regulations respecting the territory or other property belonging to the United States.'" 

And he adds, "perhaps the power of governing a Territory belonging to the United States, which has not,  by 

becoming a State, acquired the means of self-government, may result necessarily from the fact that it is not within the 

jurisdiction of any particular State, and is within the power and jurisdiction of the United States. The right to govern 

may be the inevitable consequence of the right to acquire territory; whichever may be the source whence the power is 

derived, the possession of it is unquestioned." And in the close of the opinion, the court say, "in legislating for them 

[the Territories,] Congress exercises the combined powers of the General and State Governments." 

Some consider the opinion to be loose and inconclusive; others, that it is obiter dicta; and the last sentence 

is objected to as recognising absolute power in Congress over Territories. The learned and eloquent Wirt, 

who, in the argument of a cause before the court, had occasion to cite a few sentences from an opinion of the 

Chief Justice, observed, "no one can mistake the style, the words so completely match the thought." I can see no 

want of precision in the language of the Chief Justice; his meaning cannot be mistaken. He states, first, the third 

section as giving power to Congress to govern the Territories, and two other grounds from which the power may 

also be implied. The objection seems to be, that the Chief Justice did not say which of the grounds stated he 

considered the source of the power. He did not specifically state this, but he did say, "whichever may be the source 

whence the power is derived, the possession of it is unquestioned." No opinion of the court could have been 

expressed with a stronger emphasis; the power in Congress is unquestioned. But those who have undertaken 

to criticise the opinion, consider it without authority, because the Chief Justice did not designate specially the 

power. This is a singular objection. If the power be unquestioned, it can be a matter of no importance on 

which ground it is exercised. The opinion clearly was not obiter dicta. The turning point in the case was, 

whether Congress had power to authorize the Territorial Legislature of Florida to pass the law under which 

the Territorial court was established, whose decree was brought before this court for revision. The power of 

Congress, therefore, was the point in issue. 

The word "territory," according to Worcester, "means land, country, a district of country under a temporary 

Government." The words "territory or other property," as used, do imply, from the use of the pronoun other, that  

territory was used as descriptive of land; but does it follow that it was not used also as descriptive of a district of 

country? In both of these senses it belonged to the United States — as land, for the purpose of sale; as territory, 

for the purpose of government. 

But, if it be admitted that the word territory as used means land, and nothing but land, the power of Congress 

to organize a temporary Government is clear. It has power to make all needful regulations respecting the public  

lands, and the extent of those "needful regulations" depends upon the direction of Congress, where the means 

are appropriate to the end, and do not conflict with any of the prohibitions of the Constitution. If a temporary 

Government be deemed needful, necessary, requisite, or is wanted, Congress has power to establish it. This court 

says, in McCulloch v. The State of Maryland, (4 Wheat., 316,) "If a certain means to carry into effect any of 

the powers expressly given by the Constitution to the Government of the Union be an appropriate measure, 

not prohibited by the Constitution, the degree of its necessity is a question of legislative discretion, not of  
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judicial cognizance." The power to establish post offices and post roads gives power to Congress to make 

contracts for the transportation of the mail, and to punish all who commit depredations upon it in its transit, 

or at its places of distribution. Congress has power to regulate commerce, and, in the exercise of its discretion, to 

lay an embargo, which suspends commerce; so, under the same power, harbors, lighthouses, breakwaters, c., are 

constructed. 

Did Chief Justice Marshall, in saying that Congress governed a Territory, by exercising the combined powers of the 

Federal and State Governments, refer to unlimited discretion? A Government which can make white men slaves? Surely, 

such a remark in the argument must have been inadvertently uttered. On the contrary, there is no power in the 

Constitution by which Congress can make either white or black men slaves. In organizing the Government of a 

Territory, Congress is limited to meams appropriate to the attainment of the constitutional object. No powers can be 

exercised which are prohibited by the Constitution, or which are contrary to its spirit; so that, whether the object may 

be the protection of the persons and property of purchasers of the public lands, or of communities who have been 

annexed to the Union by conquest or purchase, they are initiatory to the establishment of State Governments, and 

no more power can be claimed or exercised than is necessary to the attainment of the and. This is the limitation of all 

the Federal powers. 

But Congress has no power to regulate the internal concerns of a State, as of a Territory; consequently, in 

providing for the Government of a Territory, to some extent, the combined powers of the Federal and State 

Governments are necessarily exercised. 

If Congress should deem slaves or free colored persons injurious to the population of a free Territory, as  

conducing to lessen the value of the public lands, or on any other ground connected with the public interest, they have the 

power to prohibit them from becoming settlers in it. This can be sustained on the ground of a sound national policy, 

which is so clearly shown in our history by practical results, that it would seem no considerate individual can 

question it. And, as regards any unfairness of such a policy to our Southern brethren, as urged in the argument, it is 

only necessary to say that, with one-fourth of the Federal population of the Union, they have in the slave States a 

larger extent of fertile territory than is included in the free States; and it is submitted, if masters of slaves be restricted 

from bringing them into free territory, that the restriction on the free citizens of non-slaveholding States, by bringing 

slaves into free territory, is four times greater than that complained of by the South. But, not only so; some three or four 

hundred thousand holders of slaves, by bringing them into free territory, impose a restriction on twenty millions of 

the free States. The repugnancy to slavery would probably prevent fifty or a hundred freemen from settling in a slave 

Territory, where one slaveholder would be prevented from settling in a free Territory. 

This remark is made in answer to the argument urged, that a prohibition of slavery in the free Territories is 

inconsistent with the continuance of the Union. Where a Territorial Government is established in a slave Territory, 

it has uniformly remained in that condition until the people form a State Constitution; the same course where the 

Territory is free, both parties acting in good faith, would be attended with satisfactory results. 
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The sovereignty of the Federal Government extends to the entire limits of our territory. Should any 

foreign power invade our jurisdiction, it would be repelled. There is a law of Congress to punish our citizens 

for crimes committed in districts of country where there is no organized Government. Criminals are brought 

to certain Territories or States, designated in the law, for punishment. Death has been inflicted in Arkansas and in 

Missouri, on individuals, for murders committed beyond the limit of any organized Territory or State; and no 

one doubts that such a jurisdiction was rightfully exercised. If there be a right to acquire territory, there 

necessarily must be an implied power to govern it. When the military force of the Union shall conquer a 

country, may not Congress provide for the government of such country? This would be an implied power 

essential to the acquisition of new territory. 

This power has been exercised, without doubt of its constitutionality, over territory acquired by conquest and 

purchase. 

And when there is a large district of country within the United States, and not within any State 

Government, if it be necessary to establish a temporary Government to carry out a power expressly vested in 

Congress — as the disposition of the public lands — may not such Government be instituted by Congress? 

How do we read the Constitution? Is it not a practical instrument? In such cases, no implication of a power 

can arise which is inhibited by the Constitution, or which may be against the theory of its construction. As my 

opinion rests on the third section, these remarks are made as an intimation that the power to establish a temporary 

Government may arise, also, on the other two grounds stated in the opinion of the court in the insurance case, 

without weakening the third section. 

I would here simply remark, that the Constitution was formed for our whole country. An expansion or 

contraction of our territory required no change in the fundamental law. When we consider the men who laid  

the foundation of our Government and carried it into operation, the men who occupied the bench, who filled 

the halls of legislation and the Chief Magistracy, it would seem, if any question could be settled clear of all  

doubt, it was the power of Congress to establish Territorial Governments. Slavery was prohibited in the 

entire Northwestern Territory, with the approbation of leading men, South and North; but this prohibition 

was not retained when this ordinance was adopted for the government of Southern Territories, where slavery 

existed. In a late replication of a letter of Mr. Madison, dated November 27, 1819, speaking of this power of 

Congress to prohibit slavery in a Territory, he infers there is no such power, from the fact that it has not been 

exercised. This is not a very satisfactory argument against any power, as there are but few, if any, subjects on 

which the constitutional powers of Congress are exhausted. It is true, as Mr. Madison states, that Congress, 

in the act to establish a Government in the Mississippi Territory, prohibited the importation of slaves into it 

from foreign parts; but it is equally true, that in the act erecting Louisiana into two Territories, Congress 

declared, "it shall not 
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be lawful for any person to bring into Orleans Territory, from any port or place within the limits of the 

United States, any slave which shall have been imported since 1798, or which may hereafter be imported, 

except by a citizen of the United States who settles in the Territory, under the penalty of the freedom of such 

slave." The inference of Mr. Madison, therefore, against the power of Congress, is of no force, as it was 

founded on a fact supposed, which did not exist. It is refreshing to turn to the early incidents of our history, and 

learn wisdom from the acts of the great men who have gone to their account. I refer to a report in the House 

of Representatives, by John Randolph, of Roanoke, as chairman of a committee, in March, 1803 — fifty-four 

years ago. From the Convention held at Vincennes, in Indiana, by their President, and from the people of the 

Territory, a petition was presented to Congress, praying the suspension of the provision which prohibited 

slavery in that Territory. The report stated "that the rapid population of the State of Ohio sufficiently 

evinces, in the opinion of your committee, that the labor of slaves is not necessary to promote the growth and 

settlement of colonies in that region. That this labor, demonstrably the dearest of any, can only be employed to 

advantage in the cultivation of products more valuable than any known to that quarter of the United States; that 

the committee deem it highly dangerous and inexpedient to impair a provision wisely calculated to promote the 

happiness and prosperity of the Northwestern country, and to give strength and security to that extensive 

frontier. In the salutary operation of this sagacious and benevolent restraint, it is believed that the inhabitants will, 

at no very distant day, find ample remuneration for a temporary privation of labor and of emigration." (1 vol. 

State Papers, Public Lands, 160.) 

The judicial mind of this country, State and Federal, has agreed on no subject, within its legitimate 

action, with equal unanimity, as on the power of Congress to establish Territorial Governments. No court, 

State or Federal, no judge or statesman, is known to have had any doubts on this question for nearly sixty 

years after the power was exercised. Such Governments have been established from the sources of the Ohio to 

the Gulf of Mexico, extending to the Lakes on the north and the Pacific Ocean on the west, and from the lines of 

Georgia to Texas. 

Great interests have grown up under the Territorial laws over a country more than five times greater in  

extent than the original thirteen States; and these interests, corporate or otherwise, have been cherished and 

consolidated by a benign policy, without any one supposing the law-making power had united with the Judiciary, 

under the universal sanction of the whole country, to usurp a jurisdiction which did not belong to them. 

Such a discovery at this late date is more extraordinary than anything which has occurred in the judicial 

history of this or any other country. Texas, under a previous organization, was admitted as a State; but no 

State can be admitted into the Union which has not been organized under some form of government. 

Without temporary Governments, our public lands could not have been sold, nor our wildernesses reduced to 

cultivation, and the population protected; nor could our flourishing States, West and South, have been formed. 
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What do the lessons of wisdom and experience teach, under such circumstances, if the new light, which has 

so suddenly and unexpectedly burst upon us, be true? Acquiescence; acquiescence under a settled construction of  

the Constitution for sixty years, though it may be erroneous; which has secured to the country an advancement 

and prosperity beyond the power of computation. 

An act of James Madison, when President, forcibly illustrates this policy. He had made up his opinion 

that Congress had no power under the Constitution to establish a National Bank. In 1815, Congress passed a 

bill to establish a bank. He vetoed the bill, on objections other than constitutional. In his message, he speaks 

as a wise statesman and Chief Magistrate, as follows: "Waiving the question of the constitutional authority 

of the Legislature to establish an incorporated bank, as being precluded, in my judgment, by the repeated 

recognitions under varied circumstances of the validity of such an institution, in acts of the Legislative, Executive, 

and Judicial branches of the Government, accompanied by indications, in different modes, of a concurrence of 

the general will of the nation." Has this impressive lesson of practical wisdom become lost to the present 

generation? If the great and fundamental principles of our Government are never to be settled, there can be no 

lasting prosperity. The Constitution will become a floating waif on the billows of popular excitement. 

The prohibition of slavery north of thirty-six degrees thirty minutes, and of the State of Missouri, 

contained in the act admitting that State into the Union, was passed by a vote of 134, in the House of 

Representatives, to 42. Before Mr. Monroe signed the act, it was submitted by him to his Cabinet, and they held 

the restriction of slavery in a Territory to be within the constitutional powers of Congress. It would be 

singular, if in 1804 Congress had power to prohibit the introduction of slaves in Orleans Territory from any 

other part of the Union, under the penalty of freedom to the slave, if the same power, embodied in the Missouri 

compromise, could not be exercised in 1820. 

But this law of Congress, which prohibits slavery north of Missouri and of thirty-six degrees thirty minutes, is 

declared to have been null and void by my brethren. And this opinion is founded mainly, as I understand, on the 

distinction drawn between the ordinance of 1787 and the Missouri compromise line. In what does the distinction 

consist? The ordinance, it is said, was a compact entered into by the confederated States before the adoption of the 

Constitution; and that in the cession of territory authority was given to establish a Territorial Government. 

It is clear that the ordinance did not go into operation by virtue of the authority of the Confederation, but 

by reason of its modification and adoption by Congress under the Constitution. It seems to be supposed, in the 

opinion of the court, that the articles of cession placed it on a different footing from territories subsequently  

acquired. I am unable to perceive the force of this distinction. That the ordinance was intended for the 

government of the Northwestern Territory, and was limited to such Territory, is admitted. It was 

extended to Southern Territories, with modifications, by acts of Congress, and to some Northern 

Territories. But the 
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ordinance was made valid by the act of Congress, and without such act could have been of no force. It rested for 

its validity on the act of Congress, the same, in my opinion, as the Missouri compromise line. 

If Congress may establish a Territorial Government in the exercise of its discretion, it is a clear principle 

that a court cannot control that discretion. This being the case, I do not see on what ground the act is held to be 

void. It did not purport to forfeit property, or take it for public purposes. It only prohibited slavery; in doing 

which, it followed the ordinance of 1787. 

I will now consider the fourth head, which is: "The effect of taking slaves into a State or Territory, and 

so holding them, where slavery is prohibited." 

If the principle laid down in the case of Prigg v. The State of Pennsylvania is to be maintained, and it 

is certainly to be maintained until overruled, as the law of this court, there can be no difficulty on this point. 

In that case, the court says: "The state of slavery is deemed to be a mere municipal regulation, founded upon 

and limited to the range of the territorial laws." If this be so, slavery can exist nowhere except under the 

authority of law, founded on usage having the force of law, or by statutory recognition. And the court further 

says: "It is manifest, from this consideration, that if the Constitution had not contained the clause requiring 

the rendition of fugitives from labor, every non-slaveholding State in the Union would have been at liberty to have 

declared free all runaway slaves coming within its limits, and to have given them entire immunity and 

protection against the claims of their masters." Now, if a slave abscond, he may be reclaimed; but if he accompany 

his master into a State or Territory where slavery is prohibited, such slave cannot be said to have left the service of 

his master where his services were legalized. And if slavery be limited to the range of the territorial laws, how can 

the slave be coerced to serve in a State or Territory, not only without the authority of law, but against its 

express provisions? What gives the master the right to control the will of his slave? The local law, which exists in 

some form. But where there is no such law, can the master control the will of the slave by force? Where no 

slavery exists, the presumption, without regard to color, is in favor of freedom. Under such a jurisdiction, may the 

colored man be levied on as the property of his master by a creditor? On the decease of the master, does the slave 

descend to his heirs as property? Can the master sell him? Any one or all of these acts may be done to the slave, 

where he is legally held to service. But where the law does not confer this power, it cannot be exercised. 

Lord Mansfield held that a slave brought into England was free. Lord Stowell agreed with Lord 

Mansfield in this respect, and that the slave could not be coerced in England; but on her voluntary return to 

Antigua, the place of her slave domicil, her former status attached. The law of England did not prohibit 

slavery, but did not authorize it. The jurisdiction which prohibits slavery is much stronger in behalf of the slave 

within it, than where it only does not authorize it. 
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By virtue of what law is it, that a master may take his slave into free territory, and exact from him the duties 

of a slave? The law of the Territory does not sanction it. No authority can be claimed under the Constitution of the  

United States, or any law of Congress. Will it be said that the slave is taken as property, the same as other 

property which the master may own? To this I answer, that colored persons are made property by the law of the 

State, and no such power has been given to Congress. Does the master carry with him the law of the State 

from which he removes into the Territory? and does that enable him to coerce his slave in the Territory? Let us 

test this theory. If this may be done by a master from one slave State, it may be done by a master from every 

other slave State. This right is supposed to be connected with the person of the master, by virtue of the local law. 

Is it transferable? May it be negotiated, as a promissory note or bill of exchange? If it be assigned to a man 

from a free State, may he coerce the slave by virtue of it? What shall this thing be denominated? Is it personal 

or real property? Or is it an indefinable fragment of sovereignty, which every person carries with him from his 

late domicil? One thing is certain, that its origin has been very recent, and it is unknown to the laws of any 

civilized country. 

A slave is brought to England from one of its islands, where slavery was introduced and maintained by 

the mother country. Although there is no law prohibiting slavery in England, yet there is no law authorizing 

it; and, for near a century, its courts have declared that the slave there is free from the coercion of the master. 

Lords Mansfield and Stowell agree upon this point, and there is no dissenting authority. 

There is no other description of property which was not protected in England, brought from one of its slave 

islands. Does not this show that property in a human being does not arise from nature or from the common law,  

but, in the language of this court, "it is a mere municipal regulation, founded upon and limited to the range of the 

territorial laws?" This decision is not a mere argument, but it is the end of the law, in regard to the extent of 

slavery. Until it shall be overturned, it is not a point for argument; it is obligatory on myself and my brethren, and 

on all judicial tribunals over which this court exercises an appellate power. It is said the Territories are common 

property of the States, and that every man has a right to go there with his property. This is not controverted. 

But the court say a slave is not property beyond the operation of the local law which makes him such. Never was a 

truth more authoritatively and justly uttered by man. Suppose a master of a slave in a British island owned a 

million of property in England; would that authorize him to take his slaves with him to England? The 

Constitution, in express terms, recognizes the status of slavery as founded on the municipal law: "No person 

held to service or labor in one State, under the laws thereof, escaping into another, shall," c. Now, unless the 

fugitive escape from a place where, by the municipal law, he is held to labor, this provision affords no remedy to 

the master. What can be more conclusive than this? Suppose a slave escape from a Territory where slavery is not 

authorized by law, can he be reclaimed? In this case, a majority of the court have said that a slave may be taken by 

his master into a Territory of the United States, the same as a horse, or any other kind of property. It is true, this 

was said by the court, as also 
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many other things, which are of no authority. Nothing that has been said by them, which has not a direct bearing 

on the jurisdiction of the court, against which they decided, can be considered as authority. I shall certainly not 

regard it as such. The question of jurisdiction, being before the court, was decided by them authoritatively, but 

nothing beyond that question. A slave is not a mere chattel. He bears the impress of his Maker, and is amenable 

to the laws of God and man; and he is destined to an endless existence. 

Under this head I shall chiefly rely on the decisions of the Supreme Courts of the Southern States, and 

especially of the State of Missouri. In the first and second sections of the sixth article of the Constitution of 

Illinois, it is declared that neither slavery nor involuntary servitude shall hereafter be introduced into this 

State, otherwise than for the punishment of crimes whereof the party shall have been duly convicted; and in the 

second section it is declared that any violation of this article shall effect the emancipation of such person 

from his obligation to service. In Illinois, a right of transit through the State is given the master with his 

slaves. This is a matter which, as I suppose, belongs exclusively to the State. 

The Supreme Court of Illinois, in the case of Jarrot v. Jarrot, (2 Gilmer, 7,) said: "After the conquest of 

this Territory by Virginia, she ceded it to the United States, and stipulated that the titles and possessions, 

rights and liberties, of the French settlers, should be guarantied to them. This, it has been contended, secured 

them in the possession of those negroes as slaves which they held before that time, and that neither Congress 

nor the Convention had power to deprive them of it; or, in other words, that the ordinance and Constitution 

should not be so interpreted and understood as applying to such slaves, when it is therein declared that there 

shall be neither slavery nor involuntary servitude in the Northwest Territory, nor in the State of Illinois, 

otherwise than in the punishment of crimes. But it was held that those rights could not be thus protected, but 

must yield to the ordinance and Constitution." 

The first slave case decided by the Supreme Court of Missouri, contained in the reports, was Winny v. 

Whitesides, (1 Missouri Rep., 473,) at October term, 1824. It appeared that, more than twentyfive years before,  

the defendant, with her husband, had removed from Carolina to Illinois, and brought with them the plaintiff; 

that they continued to reside in Illinois three or four years, retaining the plaintiff as a slave; after which, 

they removed to Missouri, taking her with them. 

The court held, that if a slave be detained in Illinois until he be entitled to freedom, the right of the owner 

does not revive when he finds the negro in a slave State. 

That when a slave is taken to Illinois by his owner, who takes up his residence there, the slave is entitled 

to freedom. 
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In the case of Lagrange v. Chouteau, (2 Missouri Rep., 20, at May term, 1828,) it was decided that the 

ordinance of 1787 was intended as a fundamental law for those who may choose to live under it, rather than as a  

penal statute. 

That any sort of residence contrived or permitted by the legal owner of the slave, upon the faith of secret trusts 

or contracts, in order to defeat or evade the ordinance, and thereby introduce slavery de facto, would entitle such 

slave to freedom. In Julia v. McKinney, (3 Missouri Rep., 279,) it was held, where a slave was settled in the 

State of Illinois, but with an intention on the part of the owner to be removed at some future day, that hiring said 

slave to a person to labor for one or two days, and receiving the pay for the hire, the slave is entitled to her 

freedom, under the second section of the sixth article of the Constitution of Illinois. 

Rachel v. Walker (4 Missouri Rep., 350, June term, 1836) is a case involving, in every particular, the principles  

of the case before us. Rachel sued for her freedom; and it appeared that she had been bought as a slave in Missouri, 

by Stockton, an officer of the army, taken to Fort Snelling, where he was stationed, and she was retained there 

as a slave a year; and then Stockton removed to Prairie du Chien, taking Rachel with him as a slave, where 

he continued to hold her three years, and then he took her to the State of Missouri, and sold her as a slave.  

"Fort Snelling was admitted to be on the west side of the Mississippi river, and north of the State of Missouri, 

in the territory of the United States. That Prairie du Chien was in the Michigan Territory, on the east side of 

the Mississippi river. Walker, the defendant, held Rachel under Stockton." The court said, in this case: "The 

officer lived in Missouri Territory, at the time he bought the slave; he sent to a slaveholding country and 

procured her; this was his voluntary act, done without any other reason than that of his convenience; and he and 

those claiming under him must be holden to abide the consequences of introducing slavery both in Missouri 

Territory and Michigan, contrary to law; and on that ground Rachel was declared to be entitled to freedom." In 

answer to the argument that, as an officer of the army, the master had a right to take his slave into free territory, 

the court said no authority of law or the Government compelled him to keep the plaintiff there as a slave. 

"Shall it be said, that because an officer of the army owns slaves in Virginia, that when, as officer and soldier,  

he is required to take the command of a fort in the non-slaveholding States or Territories, he thereby has a 

right to take with him as many slaves as will suit his interests or convenience? It surely cannot be law. If this be 

true, the court say, then it is also true that the convenience or supposed convenience of the officer repeals, as to him 

and others who have the same character, the ordinance and the act of 1821, admitting Missouri into the Union, 

and also the prohibition of the several laws and Constitutions of the non-slaveholding States." In Wilson v. 

Melvin, (4 Missouri R., 592,) it appeared the defendant left Tennessee with an intention of residing in Illinois, 

taking his negroes with him. After a month's stay in Illinois, he took his negroes to St. Louis, and hired them, 

then returned 
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to Illinois. On these facts, the inferior court instructed the jury that the defendant was a sojourner in Illinois. This  

the Supreme Court held was error, and the judgment was reversed. 

The case of Dred Scott v. Emerson (15 Missouri R., 682, March term, 1852) will now be stated. This 

case involved the identical question before us, Emerson having, since the hearing, sold the plaintiff to 

Sandford, the defendant. 

Two of the judges ruled the case, the Chief Justice dissenting. It cannot be improper to state the grounds of 

the opinion of the court, and of the dissent. 

The court say: "Cases of this kind are not strangers in our court. Persons have been frequently here adjudged 

to be entitled to their freedom, on the ground that their masters held them in slavery in Territories or States 

in which that institution is prohibited. From the first case decided in our court, it might be inferred that this result  

was brought about by a presumed assent of the master, from the fact of having voluntarily taken his slave to a place 

where the relation of master and slave did not exist. But subsequent cases base the right to 'exact the forfeiture 

of emancipation,' as they term it, on the ground, it would seem, that it was the duty of the courts of this State to 

carry into effect the Constitution and laws of other States and Territories, regardless of the rights, the policy, 

or the institutions, of the people of this State." And the court say that the States of the Union, in their 

municipal concerns, are regarded as foreign to each other; that the courts of one State do not take notice of 

the laws of other States, unless proved as facts, and that every State has the right to determine how far its 

comity to other States shall extend; and it is laid down, that when there is no act of manumission decreed to the 

free State, the courts of the slave States cannot be called to give effect to the law of the free State. Comity, it 

alleges, between States, depends upon the discretion of both, which may be varied by circumstances. And it is 

declared by the court, "that times are not as they were when the former decisions on this subject were made." Since 

then, not only individuals but States have been possessed with a dark and fell spirit in relation to slavery, whose 

gratification is sought in the pursuit of measures whose inevitable consequence must be the overthrow and 

destruction of our Government. Under such circumstances, it does not behoove the State of Missouri to show the 

least countenance to any measure which might gratify this spirit. She is willing to assume her full responsibility 

for the existence of slavery within her limits, nor does she seek to share or divide it with others. 

Chief Justice Gamble dissented from the other two judges. He says: 

"In every slaveholding State in the Union, the subject of emancipation is regulated by statute; and the forms 

are prescribed in which it shall be effected. Whenever the forms required by the laws of the State in which the 

master and slave are resident are complied with, the emancipation is complete, and the slave is free. If the right 

of the person thus emancipated is subsequently drawn in question in another State, it will be ascertained and 

determined by the law of the State in which the slave and his former master resided; and when it appears that 
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such law has been complied with, the right to freedom will be fully sustained in the courts of all the slaveholding  

States, although the act of emancipation may not be in the form required by law in which the court sits. 

"In all such cases, courts continually administer the law of the country where the right was acquired; 

and when that law becomes known to the court, it is just as much a matter of course to decide the rights of the 

parties according to its requirements, as it is to settle the title of real estate situated in our State by its own 

laws." This appears to me a most satisfactory answer to the argument of the court. Chief Justice continues: 

"The perfect equality of the different States lies at the foundation of the Union. As the institution of slavery in 

the States is one over which the Constitution of the United States gives no power to the General Government, 

it is left to be adopted or rejected by the several States, as they think best; nor can any one State, or number of States, 

claim the right to interfere with any other State upon the question of admitting or excluding this institution. 

"A citizen of Missouri, who removes with his slave to Illinois, has no right to complain that the 

fundamental law of that State to which he removes, and in which he makes his residence, dissolves the relation 

between him and his slave. It is as much his own voluntary act, as if he had executed a deed of emancipation. 

No one can pretend ignorance of this constitutional provision, and," he says, "the decisions which have heretofore 

been made in this State, and in many other slaveholding States, give effect to this and other similar provisions, on 

the ground that the master, by making the free State the residence of his slave, has submitted his right to the 

operation of the law of such State; and this," he says, "is the same in law as a regular deed of emancipation." He 

adds: 

"I regard the question as conclusively settled by repeated adjudications of this court, and, if I doubted or 

denied the propriety of those decisions, I would not feel myself any more at liberty to overturn them, than I  

would any other series of decisions by which the law of any other question was settled. There is with me," he 

says, "nothing in the law relating to slavery which distinguishes it from the law on any other subject, or 

allows any more accommodation to the temporary public excitements which are gathered around it." "In this 

State," he says, "it has been recognised from the beginning of the Government as a correct position in law, 

that a master who takes his slave to reside in a State or Territory where slavery is prohibited, thereby 

emancipates his slave." These decisions, which come down to the year 1837, seemed to have so fully settled the 

question, that since that time there has been no case bringing it before the court for any reconsideration, until the 

present. In the case of Winny v. Whitesides, the question was made in the argument, "whether one nation would 

execute the penal laws of another," and the court replied in this language, (Huberus, quoted in 4 Dallas,) which 

says, "personal rights or disabilities obtained or communicated by the laws of any particular place are of a 

nature which accompany the person wherever he goes;" and the Chief Justice observed, in the case of Rachel v. 

Walker, the act of Congress called the Missouri compromise was held as operative as the ordinance of 1787. 
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When Dred Scott, his wife and children, were removed from Fort Snelling to Missouri, in 1838, they were 

free, as the law was then settled, and continued for fourteen years afterwards, up to 1852, when the above decision was 

made. Prior to this, for nearly thirty years, as Chief Justice Gamble declares, the residence of a master with his slave in 

the State of Illinois, or in the Territory north of Missouri, where slavery was prohibited by the act called the 

Missouri compromise, would manumit the slave as effectually as if he had executed a deed of emancipation; and that an 

officer of the army who takes his slave into that State or Territory, and holds him there as a slave, liberates him the 

same as any other citizen — and down to the above time it was settled by numerous and uniform decisions; and that on 

the return of the slave to Missouri, his former condition of slavery did not attach. Such was the settled law of 

Missouri until the decision of Scott and Emerson. In the case of Sylvia v. Kirby, (17 Misso. Rep., 434,) the court 

followed the above decision, observing it was similar in all respects to the case of Scott and Emerson. 

This court follows the established construction of the statutes of a State by its Supreme Court. Such a  

construction is considered as a part of the statute, and we follow it to avoid two rules of property in the same State. 

But we do not follow the decisions of the Supreme Court of a State beyond a statutory construction as  a rule of 

decision for this court. State decisions are always viewed with respect and treated as authority; but we follow the settled 

construction of the statutes, not because it is of binding authority, but in pursuance of a rule of  judicial policy. 

But there is no pretence that the case of Dred Scott v. Emerson turned upon the construction of a Missouri statute; 

nor was there any established rule of property which could have rightfully influenced the decision. On the contrary, 

the decision overruled the settled law for near thirty years. 

This is said by my brethren to be a Missouri question; but there is nothing which gives it this character, except that 

it involves the right to persons claimed as slaves who reside in Missouri, and the decision was made by the Supreme 

Court of that State. It involves a right claimed under an act of Congress and the Constitution of Illinois, and which 

cannot be decided without the consideration and construction of those laws. But the Supreme Court of Missouri held, 

in this case, that it will not regard either of those laws, without which there was no case before it; and Dred Scott, 

having been a slave, remains a slave. In this respect it is admitted this is a Missouri question — a case which has but 

one side, if the act of Congress and the Constitution of Illinois are not recognised. 

And does such a case constitute a rule of decision for this court — a case to be followed by this court? The 

course of decision so long and so uniformly maintained established a comity or law between Missouri and the free 

States and Territories where slavery was prohibited, which must be somewhat regarded in this case. Rights sanctioned 

for twenty-eight years ought not and cannot be repudiated, with any semblance of justice, by one or two decisions, 

influenced, as declared, by a determination to counteract the excitement against slavery in the free States. 

The courts of Louisiana having held, for a series of years, that where a master took his slave to France, 

or any free State, he was entitled to freedom, and that on bringing him back the status of slavery did not 

attach, the Legislature of Louisiana declared by an act that the slave should not be made free under such 

circumstances. This regulated the rights of the master from the time the act took effect. But the decision of the 

Missouri court, reversing a former decision, affects all previous decisions, technically, made on the same principles, 

unless such decisions are protected by the lapse of time or the statute of limitations. Dred Scott and his family, 

beyond all controversy, were free under the decisions made for twenty-eight years, before the case of Scott v.  
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Emerson. This was the undoubted law of Missouri for fourteen years after Scott and his family were brought 

back to that State. And the grave question arises, whether this law may be so disregarded as to enslave free 

persons. I am strongly inclined to think that a rule of decision so well settled as not to be questioned, cannot 

be annulled by a single decision of the court. Such rights may be inoperative under the decision in future; but I 

cannot well perceive how it can have the same effect in prior cases. 

It is admitted, that when a former decision is reversed, the technical effect of the judgment is to make all 

previous adjudications on the same question erroneous. But the case before us was not that the law had been 

erroneously construed, but that, under the circumstances which then existed, that law would not be recognised;  

and the reason for this is declared to be the excitement against the institution of slavery in the free States. While 

I lament this excitement as much as any one, I cannot assent that it shall be made a basis of judicial action. 

In 1816, the common law, by statute, was made a part of the law of Missouri; and that includes the great 

principles of international law. These principles cannot be abrogated by judicial decisions. It will require the 

same exercise of power to abolish the common law, as to introduce it. International law is founded in the  

opinions generally received and acted on by civilized nations, and enforced by moral sanctions. It becomes a more 

authoritative system when it results from special compacts, founded on modified rules, adapted to the exigencies  of 

human society; it is in fact an international morality, adapted to the best interests of nations. 

And in regard to the States of this Union, on the subject of slavery, it is eminently fitted for a rule of 

action, subject to the Federal Constitution. "The laws of nations are but the natural rights of man applied to 

nations." (Vattel.) If the common law have the force of a statutory enactment in Missouri, it is clear, as it seems to 

me, that a slave who, by a residence in Illinois in the service of his master, becomes entitled to his freedom, 

cannot again be reduced to slavery by returning to his former domicil in a slave State. It is unnecessary to say 

what legislative power might do by a general act in such a case, but it would be singular if a freeman could be 

made a slave by the exercise of a judicial discretion. And it would be still more extraordinary if this could be 

done, not only in the absence of special legislation, but in a State where the common law is in force. 

It is supposed by some, that the third article in the treaty of cession of Louisiana to this country, by France, in 1803, 

may have some bearing on this question. The article referred to provides, "that the inhabitants of the ceded territory shall 

be incorporated into the Union, and enjoy all the advantages of citizens of the United States, and in the mean time they 

shall be maintained and protected in the free enjoyment of their liberty, property, and the religion they profess." 

As slavery existed in Louisiana at the time of the cession, it is supposed this is a guaranty that there should be no 

change in its condition. 

The answer to this is, in the first place, that such a subject does not belong to the treaty-making power; and any such 

arrangement would have been nugatory. And, in the second place, by no admissible construction can the guaranty be 

carried further than the protection of property in slaves at that time in the ceded territory. And this has been complied 

with. The organization of the slave States of Louisiana, Missouri, and Arkansas, embraced every slave in Louisiana at the 

time of the cession. This removes every ground of objection under the treaty. There is therefore no pretence, growing out 

of the treaty, that any part of the territory of Louisiana, as ceded, beyond the organized States, is slave territory. 
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Under the fifth head, we were to consider whether the status of slavery attached to the plaintiff and wife, on their 

return to Missouri. 

This doctrine is not asserted in the late opinion of the Supreme Court of Missouri, and up to 1852 the  contrary 

doctrine was uniformly maintained by that court. 

In its late decision, the court say that it will not give effect in Missouri to the laws of Illinois, or the law of  

Congress called the Missouri compromise. This was the effect of the decision, though its terms were, that the court 

would not take notice, judicially, of those laws. 

In 1851, the Court of Appeals of South Carolina recognised the principle, that a slave, being taken to a free State, 

became free. (Commonwealth v. Pleasants, 10 Leigh Rep., 697.) In Betty v. Horton, the Court of Appeals held that the 

freedom of the slave was acquired by the action of the laws of Massachusetts, by the said slave being taken there. (5 

Leigh Rep., 615.) 

The slave States have generally adopted the rule, that where the master, by a residence with his slave in a State or 

Territory where slavery is prohibited, the slave was entitled to his freedom everywhere. This was the settled doctrine 

of the Supreme Court of Missouri. It has been so held in Mississippi, in Virginia, in Louisiana, formerly in Kentucky, 

Maryland, and in other States. 
 

The law, where a contract is made and is to be executed, governs it. This does not depend upon comity, but 

upon the law of the contract. And if, in the language of the Supreme Court of Missouri, the master, by taking his 

slave to Illinois, and employing him there as a slave, emancipates him as effectually as by a deed of emancipation,  

is it possible that such an act is not matter for adjudication in any slave State where the master may take him? 

Does not the master assent to the law, when he places himself under it in a free State? 

The States of Missouri and Illinois are bounded by a common line. The one prohibits slavery, the other admits  

it. This has been done by the exercise of that sovereign power which appertains to each. We are bound to respect 

the institutions of each, as emanating from the voluntary action of the people. Have the people of either any  

right to disturb the relations of the other? Each State rests upon the basis of its own sovereignty, protected by the 

Constitution. Our Union has been the foundation of our prosperity and national glory. Shall we not cherish 

and maintain it? This can only be done by respecting the legal rights of each State. 

If a citizen of a free State shall entice or enable a slave to escape from the service of his master, the law holds 

him responsible, not only for the loss of the slave, but he is liable to be indicted and fined for the misdemeanor.  

And I am bound here to say, that I have never found a jury in the four States which constitute my circuit, 

which have not sustained this law, where the evidence required them to sustain it. And it is proper that I should 

also say, that more cases have arisen in my circuit, by reason of its extent and locality, than in all other parts of the 

Union. This has been done to vindicate the sovereign rights of the Southern States, and protect the legal interests 

of our brethren of the South. 

Let these facts be contrasted with the case now before the court. Illinois has declared in the most solemn 

and impressive form that there shall be neither slavery nor involuntary servitude in that State, and that any slave 

brought into it, with a view of becoming a resident, shall be emancipated. And effect has been given to this  
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provision of the Constitution by the decision of the Supreme Court of that State. With a full knowledge of 

these facts, a slave is brought from Missouri to Rock Island, in the State of Illinois, and is retained there as a 

slave for two years, and then taken to Fort Snelling, where slavery is prohibited by the Missouri compromise act, 

and there he is detained two years longer in a state of slavery. Harriet, his wife, was also kept at the same place 

four years as a slave, having been purchased in Missouri. They were then removed to the State of Missouri, and 

sold as slaves, and in the action before us they are not only claimed as slaves, but a majority of my brethren 

have held that on their being returned to Missouri the status of slavery attached to them. 

I am not able to reconcile this result with the respect due to the State of Illinois. Having the same rights 

of sovereignty as the State of Missouri in adopting a Constitution, I can perceive no reason why the 

institutions of Illinois should not receive the same consideration as those of Missouri. Allowing to my brethren 

the same right of judgment that I exercise myself, I must be permitted to say that it seems to me the principle 

laid down will enable the people of a slave State to introduce slavery into a free State, for a longer or shorter time, 

as may suit their convenience; and by returning the slave to the State whence he was brought, by force or 

otherwise, the status of slavery attaches, and protects the rights of the master, and defies the sovereignty of the 

free State. There is no evidence before us that Dred Scott and his family returned to Missouri voluntarily. The 

contrary is inferable from the agreed case: "In the year 1838, Dr. Emerson removed the plaintiff and said Harriet, 

and their daughter Eliza, from Fort Snelling to the State of Missouri, where they have ever since resided." This is 

the agreed case; and can it be inferred from this that Scott and family returned to Missouri voluntarily? He was 

removed; which shows that he was passive, as a slave, having exercised to volition on the subject. He did not 

resist the master by absconding or force. But that was not sufficient to bring him within Lord Stowell's decision; 

he must have acted voluntarily. It would be a mockery of law and an outrage on his rights to coerce his return, and 

then claim that it was voluntary, and on that ground that his former status of slavery attached. 

If the decision be placed on this ground, it is a fact for a jury to decide, whether the return was voluntary, or else 

the fact should be distinctly admitted. A presumption against the plaintiff in this respect, I say with  confidence, is 

not authorized from the facts admitted. 

In coming to the conclusion that a voluntary return by Grace to her former domicil, slavery attached, Lord 

Stowell took great pains to show that England forced slavery upon her colonies, and that it was maintained by 

numerous acts of Parliament and public policy, and, in short, that the system of slavery was not only established by 

Great Britain in her West Indian colonies, but that it was popular and profitable to many of the wealthy and influential 

people of England, who were engaged in trade, or owned and cultivated plantations in the colonies. No one can read his 

elaborate views, and not be struck with the great difference between England and her colonies, and the free and slave 

States of this Union. While slavery in the colonies of England is subject to the power of the mother country, our States, 

especially in regard to slavery, are independent, resting upon their own sovereignties, and subject only to international 

laws, which apply to independent States. 

In the case of Williams, who was a slave in Granada, having run away, came to England, Lord Stowell said: "The 

four judges all concur in this — that he was a slave in Granada, though a free man in England, and he would have 

continued a free man in all other parts of the world except Granada." 
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Strader v. Graham (10 Howard, 82, and 18 Curtis, 305) has been cited as having a direct bearing in the case before us. 

In that case the court say: "It was exclusively in the power of Kentucky to determine, for itself, whether the employment 

of slaves in another State should or should not make them free on their return." No question was before the court in 

that case, except that of jurisdiction. And any opinion given on any other point is obiter dictum, and of no authority. In 

the conclusion of his opinion, the Chief Justice said: "In every view of the subject,  therefore, this court has no jurisdiction 

of the case, and the writ of error must on that gronnd be dismissed." In 
 

the case of Spencer v. Negro Dennis, (8 Gill's Rep., 321,) the court say: "Once free, and always free, is the 

maxim of Maryland law upon the subject. Freedom having once vested, by no compact between the master and the 

the liberated slave, nor by any condition subsequent, attached by the master to the gift of freedom, can a state 

of slavery be reproduced." In Hunter v. Bulcher, (1 Leigh, 172:) "By a statute of Maryland of 1796, all slaves 

brought into that State to reside are declared free; a Virginian-born slave is carried by his master to Maryland; the 

master settled there, and keeps the slave there in bondage for twelve years, the statute in force all the time; then he 

brings him as a slave to Virginia, and sells him there. Adjudged, in an action brought by the man against the 

purchaser, that he is free." Judge Kerr, in the case, says: 

"Agreeing, as I do, with the general view taken in this case by my brother Green, I would not add a 

word, but to mark the exact extent to which I mean to go. The law of Maryland having enacted that slaves carried 

into that State for sale or to reside shall be free, and the owner of the slave here having carried him to Maryland, 

and voluntarily submitting himself and the slave to that law, it governs the case." In every decision of a slave case 

prior to that of Dred Scott v. Emerson, the Supreme Court of Missouri considered it as turning upon the 

Constitution of Illinois, the ordinance of 1787, or the Missouri compromise act of 1820. The court treated 

these acts as in force, and held itself bound to execute them, by declaring the slave to be free who had acquired a 

domicil under them with the consent of his master. 

The late decision reversed this whole line of adjudication, and held that neither the Constitution and laws 

of the States, nor acts of Congress in relation to Territories, could be judicially noticed by the Supreme Court 

of Missouri. This is believed to be in conflict with the decisions of all the courts in the Southern States, with 

some exceptions of recent cases. 

In Marie Louise v. Morat et al., (9 Louisiana Rep., 475,) it was held, where a slave having been taken to 

the kingdom of France or other country by the owner, where slavery is not tolerated, operates on the condition of 

the slave, and produces immediate emancipation; and that, where a slave thus becomes free, the master cannot 

reduce him again to slavery. 

Josephine v. Poultney, (Louisiana Annual Rep., 329,) "where the owner removes with a slave into a State 

in which slavery is prohibited, with the intention of residing there, the slave will be thereby emancipated, and their  

subsequent return to the State of Louisiana cannot restore the relation of master and slave." To the same import 

are the cases of Smith v. Smith, (13 Louisiana Rep., 441; Thomas v. Generis, Louisiana Rep., 483; Harry et 

al. 

v. Decker and Hopkins, Walker's Mississippi Rep., 36.) It was held that, "slaves within the jurisdiction of  the  
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Northwestern Territory became freemen by virtue of the ordinance of 1787, and can assert their claim to freedom 

in the courts of Mississippi." (Griffith v. Fanny, 1 Virginia Rep., 143.) It was decided that a negro held in 

servitude in Ohio, under a deed executed in Virginia, is entitled to freedom by the Constitution of Ohio. 
 

The case of Rhodes v. Bell (2 Howard, 307; 15 Curtis, 152) involved the main principle in the case before  us. A 

person residing in Washington city purchased a slave in Alexandria, and brought him to Washington. Washington 

continued under the law of Maryland, Alexandria under the law of Virginia. The act of Maryland of November, 1796, (2 

Maxcy's Laws, 351,) declared any one who shall bring any negro, mulatto, or other slave, into Maryland, such slave 

should be free. The above slave, by reason of his being brought into Washington city, was declared by this court to be 

free. This, it appears to me, is a much stronger case against the slave than the facts in the case of Scott. 

In Bush v. White, (3 Monroe, 104,) the court say: "That the ordinance was paramount to the Territorial laws,  and 

restrained the legislative power there as effectually as a Constitution in an organized State. It was a public act of the 

Legislature of the Union, and a part of the supreme law of the land; and, as such, this court is as much bound to take 

notice of it as it can be of any other law." 

In the case of Rankin v. Lydia, before cited, Judge Mills, speaking for the Court of Appeals of Kentucky, says: "If, 

by the positive provision in our code, we can and must hold our slaves in the one case, and statutory provisions 

equally positive decide against that right in the other, and liberate the slave, he must, by an authority equally imperious, 

be declared free. Every argument which supports the right of the master on one side, based upon the force of written 

law, must be equally conclusive in favor of the slave, when he can point out in the statute 

the clause which secures his freedom." And he further said: 

"Free people of color in all the States are, it is believed, quasi citizens, or, at least, denizens. Although none of  the 

States may allow them the privilege of office and suffrage, yet all other civil and conventional rights are secured to them; at 

least, such rights were evidently secured to them by the ordinance in question for the government of Indiana. If these 

rights are vested in that or any other portion of the United States, can it be compatible with the spirit of our 

confederated Government to deny their existence in any other part? Is there less comity existing between State and State, 

or State and Territory, than exists between the despotic Governments of Europe?" These are the words of a learned and 

great judge, born and educated in a slave State. 

I now come to inquire, under the sixth and last head, "whether the decisions of the Supreme Court of  Missouri, 

on the question before us, are binding on this court." 

While we respect the learning and high intelligence of the State courts, and consider their decisions, with others, 

as authority, we follow them only where they give a construction to the State statutes. On this head, I consider 

myself fortunate in being able to turn to the decision of this court, given by Mr. Justice Grier, in Pease 

v. Peck, a case from the State of Michigan, (18 Howard, 589,) decided in December term, 1855. Speaking for  the 

court, Judge Grier said: "We entertain the highest respect for that learned court, (the Supreme Court of  Michigan,) 

and in any question affecting the construction of their own laws, where we entertain any doubt, would be glad to be 

relieved from doubt and responsibility by reposing on their decision. There are, it is true, many dicta  to be found in our 

decisions, averring that the courts of the United States are bound to follow the decisions of the State courts on the  
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construction of their own laws. But although this may be correct, yet a rather strong expression of a general rule, it cannot 

be received as the annunciation of a maxim of universal application. Accordingly, our reports furnish many cases of 

exceptions to it. In all cases where there is a settled construction of the laws of a State, by its highest judicature 

established by admitted precedent, it is the practice of the courts of the United States to receive and adopt it, without 

criticism or further inquiry. When the decisions of the State court are not consistent, we do not feel bound to follow the 

last, if it is contrary to our own convictions; and much more is this the case where, after a long course of consistent 

decisions, some new light suddenly springs up, or an excited public opinion has elicited new doctrines subversive of 

former safe precedent." These words, it appears to me, have a stronger application to the case before us than they had 

to the cause in which they were spoken as the opinion of this court; and I regret that they do not seem to be as fresh in 

the recollection of some of my brethren as in my own. For twenty-eight years, the decisions of the Supreme Court of 

Missouri were consistent on all the points made in this case. But this consistent course was suddenly terminated, whether 

by some new light suddenly springing up, or an excited public opinion, or both, it is not necessary to say. In the case of 

Scott v. Emerson, in 1852, they were overturned and repudiated. This, then, is the very case in which seven of my 

brethren declared they would not follow the last decision. 

On this authority I may well repose. I can desire no other or better basis. But there is another ground which I deem 
conclusive, and which I will re-state. The Supreme Court of Missouri refused to notice the act of Congress or the 
Constitution of Illinois, under which Dred Scott, his wife and children, claimed that they are entitled to freedom. 

This being rejected by the Missouri court, there was no case before it, or least it was a case with only one side.  

And this is the case which, in the opinion of this court, we are bound to follow. The Missouri court 

disregards the express provisions of an act of Congress and the Constitution of a sovereign State, both of 

which laws for twentyeight years it had not only regarded, but carried into effect. 

If a State court may do this, on a question involving the liberty of a human being, what protection do the 

laws afford? So far from this being a Missouri question, it is a question, as it would seem, within the twenty-fifth 

section of the judiciary act, where a right to freedom being set up under the act of Congress, and the decision 

being against such right, it may be brought for revision before this court, from the Supreme Court of Missouri. 

I think the judgment of the court below should be reversed. 

Mr. Justice CURTIS dissenting. 

I dissent from the opinion pronounced by the Chief Justice, and from the judgment which the majority of the 

court think it proper to render in this case. The plaintiff alleged, in his declaration, that he was a citizen of the State of 

Missouri, and that the defendant was a citizen of the State of New York. It is not doubted that it was necessary to 

make each of these allegations, to sustain the jurisdiction of the Circuit Court. The defendant denied, by a plea to the 

jurisdiction, either sufficient or insufficient, that the plaintiff was a citizen of the State of Missouri. The plaintiff 

demurred to that plea. The Circuit Court adjudged the plea insufficient, and the first question for our consideration is, 

whether the sufficiency of that plea is before this court for judgment, upon this writ of error. The part of the judicial 

power of the United States, conferred by Congress on the Circuit Courts, being limited to certain described cases and 

controversies, the question whether a particular case is within the cognizance of a Circuit Court, may be raised by 
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 a plea to the jurisdiction of such court. When that question has been raised, the Circuit Court must, in the first 

instance, pass upon and determine it. Whether its determination be final, or subject to review by this appellate court, 

must depend upon the will of Congress; upon which body the Constitution has conferred the power, with certain 

restrictions, to establish inferior courts, to determine their jurisdiction, and to regulate the appellate power of this court. 

The twenty-second section of the judiciary act of 1789, which allows a writ of error from final judgments of Circuit 

Courts, provides that there shall be no reversal in this court, on such writ of error, for error in ruling any plea in 

abatement, other than a plea to the jurisdiction of the court. Accordingly it has been held, from the origin of the court to 

the present day, that Circuit Courts have not been made by Congress the final judges of their own jurisdiction in civil 

cases. And that when a record comes here upon a writ of error or appeal, and, on its inspection, it appears to this court 

that the Circuit Court had not jurisdiction, its judgment must be reversed, and the cause remanded, to be dismissed for 

want of jurisdiction. It is alleged by the defendant in error, in this case, that the plea to the jurisdiction was a sufficient 

plea; that it shows, on inspection of its allegations, confessed by the demurrer, that the plaintiff was not a citizen of the State  

of Missouri; that upon this record, it must appear to this court that the case was not within the judicial power of the United 

States, as defined and granted by the Constitution, because it was not a suit by a citizen of one State against a citizen of 

another State. To this it is answered, first, that the defendant, by pleading over, after the plea to the jurisdiction was 

adjudged insufficient, finally waived all benefit of that plea. 

When that plea was adjudged insufficient, the defendant was obliged to answer over. He held no alternative.  He could 

not stop the further progress of the case in the Circuit Court by a writ of error, on which the sufficiency of his plea to the 

jurisdiction could be tried in this court, because the judgment on that plea was not final, and no writ of error would lie. He 

was forced to plead to the merits. It cannot be true, then, that he waived the benefit of his plea to the jurisdiction by 

answering over. Waiver includes consent. Here, there was no consent. And if the benefit of the plea was finally lost, it must 

be, not by any waiver, but because the laws of the United States have not provided any mode of reviewing the decision of 

the Circuit Court on such a plea, when that decision is against the defendant. This is not the law. Whether the 

decision of the Circuit Court on a plea to the jurisdiction be against the plaintiff, or against the defendant, the losing 

party may have any alleged error in law, in ruling such a plea, examined in this court on a writ of error, when the 

matter in controversy exceeds the sum or value of two thousand dollars. If the decision be against the plaintiff, and his 

suit dismissed for want of jurisdiction, the judgment is technically final, and he may at once sue out his writ of error. 

(Mollan v. Torrance, 9 Wheat., 537.) If the decision be against the defendant, though he must answer over, and wait for a 

final judgment in the cause, he may then have his writ of error, and upon it obtain the judgment of this court on any 

question of law apparent on the record, touching the jurisdiction. The fact that he pleaded over to the merits, under 

compulsion, can have no effect on his right to object to the jurisdiction. If this were not so, the condition of the two 

parties would be grossly unequal. For if a plea to the jurisdiction were ruled against the plaintiff, he could at once take his 

writ of error, and have the ruling reviewed here; while, if the same plea were ruled against the defendant, he must not only 

wait for a final judgment, but could in no event have the ruling of the Circuit Court upon the plea reviewed by this court. 

I know of no ground for saying that the laws of the United States have thus discriminated between the parties to a suit in 

its courts. 
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It is further objected, that as the judgment of the Circuit Court was in favor of the defendant, and the writ of 

error in this cause was sued out by the plaintiff, the defendant is not in a condition to assign any error in  the 

record, and therefore this court is precluded from considering the question whether the Circuit Court had 

jurisdiction. 

The practice of this court does not require a technical assignment of errors. (See the rule.) Upon a writ 

of error, the whole record is open for inspection; and if any error be found in it, the judgment is reversed. (Bank 

of 

U.S. v. Smith, 11 Wheat., 171.) 

It is true, as a general rule, that the court will not allow a party to rely on anything as cause for 

reversing a judgment, which was for his advantage. In this, we follow an ancient rule of the common law. But 

so careful was that law of the preservation of the course of its courts, that it made an exception out of that 

general rule, and allowed a party to assign for error that which was for his advantage, if it were a departure by the 

court itself from its settled course of procedure. The cases on this subject are collected in Bac. Ab., Error H. 

4. And this court followed this practice in Capron v. Van Noorden, (2 Cranch, 126,) where the plaintiff below 

procured the reversal of a judgment for the defendant, on the ground that the plaintiff 's allegations of citizenship 

had not shown jurisdiction. 

But it is not necessary to determine whether the defendant can be allowed to assign want of jurisdiction as 

an error in a judgment in his own favor. The true question is, not what either of the parties may be allowed to do, 

but whether this court will affirm or reverse a judgment of the Circuit Court on the merits, when it appears 

on the record, by a plea to the jurisdiction, that it is a case to which the judicial power of the United States does not  

extend. The course of the court is, where no motion is made by either party, on its own motion, to reverse such 

a judgment for want of jurisdiction, not only in cases where it is shown, negatively, by a plea to the 

jurisdiction, that jurisdiction does not exist, but even where it does not appear, affirmatively, that it does exist. 

(Pequignot v. The Pennsylvania R.R. Co., 16 How., 104.) It acts upon the principle that the judicial power of 

the United States must not be exerted in a case to which it does not extend, even if both parties desire to have it 

exerted. (Cutler v. Rae, 7 How., 729.) I consider, therefore, that when there was a plea to the jurisdiction of the 

Circuit Court in a case brought here by a writ of error, the first duty of this court is, sua sponte, if not moved to it 

by either party, to examine the sufficiency of that plea; and thus to take care that neither the Circuit Court nor 

this court shall use the judicial power of the United States in a case to which the Constitution and laws of the 

United States have not extended that power. 

I proceed, therefore, to examine the plea to the jurisdiction. 

I do not perceive any sound reason why it is not to be judged by the rules of the common law applicable  to such 

pleas. It is true, where the jurisdiction of the Circuit Court depends on the citizenship of the parties, it is incumbent 

on the plaintiff to allege on the record the necessary citizenship; but when he has done so, the defendant must interpose 

a plea in abatement, the allegations whereof show that the court has not jurisdiction; and it is incumbent on him to 

prove the truth of his plea. 
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In Sheppard . Graves, (14 How., 27,) the rules on this subject are thus stated in the opinion of the court:  "That 

although, in the courts of the United States, it is necessary to set forth the grounds of their cognizance as courts of 

limited jurisdiction, yet wherever jurisdiction shall be averred in the pleadings, in conformity with the laws creating 

those courts, it must be taken, prima-facie, as existing; and it is incumbent on him who would impeach that jurisdiction 

for causes dehors the pleading, to allege and prove such causes; that the necessity for the allegation, and the burden of 

sustaining it by proof, both rest upon the party taking the exception." These positions are sustained by the 

authorities there cited, as well as by Wickliffe v. Owings, (17 How., 47.) When, therefore, as in this case, the 

necessary averments as to citizenship are made on the record, and jurisdiction is assumed to exist, and the defendant 

comes by a plea to the jurisdiction to displace that presumption, he occupies, in my judgment, precisely the position 

described in Bacon Ab., Abatement: "Abatement, in the general acceptation of the word, signifies a plea, put in by the 

defendant, in which he shows cause to the court why he should not be impleaded; or, if at all, not in the manner and form 

he now is." This being, then, a plea in abatement, to the jurisdiction of the court, I must judge of its sufficiency by those 

rules of the common law applicable to such pleas. 

The plea was as follows: "And the said John F.A. Sandford, in his own proper person, comes and says 

that this court ought not to have or take further cognizance of the action aforesaid, because he says that said cause 

of action, and each and every of them, (if any such have accrued to the said Dred Scott,) accrued to the said 

Dred Scott out of the jurisdiction of this court, and exclusively within the jurisdiction of the courts of the 

State of Missouri; for that, to wit, the said plaintiff, Dred Scott, is not a citizen of the State of Missouri, as 

alleged in his declaration, because he is a negro of African descent; his ancestors were of pure African blood, and 

were brought into this country and sold as negro slaves, and this the said Sandford is ready to verify. 

Wherefore, he prays judgment whether this court can or will take further cognizanee of the action aforesaid." 

The plaintiff demurred, and the judgment of the Circuit Court was, that the plea was insufficient. 

I cannot treat this plea as a general traverse of the citizenship alleged by the plaintiff. Indeed, if it were so 

treated, the plea was clearly bad, for it concludes with a verification, and not to the country, as a general traverse  

should. And though this defect in a plea in bar must be pointed out by a special demurrer, it is never necessary 

to demur specially to a plea in abatement; all matters, though of form only, may be taken advantage of upon a 

general demurrer to such a plea. (Chitty on Pl., 465.) 

The truth is, that though not drawn with the utmost technical accuracy, it is a special traverse of the plaintiff 

's allegation of citizenship, and was a suitable and proper mode of traverse under the circumstances. By reference to  

Mr. Stephen's description of the uses of such a traverse, contained in his excellent analysis of pleadings, (Steph. on 

Pl., 176,) it will be seen how precisely this plea meets one of his descriptions. No doubt the defendant might have  

traversed, by a common or general traverse, the plaintiff 's allegation that he was a citizen of the State of Missouri,  

concluding to the country. The issue thus presented being joined, would have involved matter of law, on which 

the jury must have passed, under the direction of the court. But by traversing the plaintiffs citizenship 

specially that is, averring those facts on which the defendant relied to show that in point of law the plaintiff 

was not a citizen, and basing the traverse on those facts as a deduction therefrom — opportunity was given to do, 

what was  
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— done; that is, to present directly to the court, by a demurrer, the sufficiency of those facts to negative, in point 

of law, the plaintiff 's allegation of citizenship. This, then, being a special, and not a general or common traverse, 

the rule is settled, that the facts thus set out in the plea, as the reason or ground of the traverse, must of 

themselves constitute, in point of law, a negative of the allegation thus traversed. (Stephen on Pl., 183; Ch. on Pl., 

620.) And upon a demurrer to this plea, the question which arises is, whether the facts, that the plaintiff is a negro, 

of African descent, whose ancestors were of pure African blood, and were brought into this country and sold as 

negro slaves, may all be true, and yet the plaintiff be a citizen of the State of Missouri, within the meaning of the 

Constitution and laws of the United States, which confer on citizens of one State the right to sue citizens of 

another State in the Circuit Courts. Undoubtedly, if these facts, taken together, amount to an allegation that, at 

the time of action 

brought, the plaintiff was himself a slave, the plea is sufficient. It has been suggested that the plea, in legal effect,  does so 

aver, because, if his ancestors were sold as slaves, the presumption is they continued slaves; and if so, the presumption is, 

the plaintiff was born a slave; and if so, the presumption is, he continued to be a slave to the time  of action brought. 

I cannot think such presumptions can be resorted to, to help out defective averments in pleading; especially, in 

pleading in abatement, where the utmost certainty and precision are required. (Chitty on Pl., 457.) That the plaintiff 

himself was a slave at the time of action brought, is a substantive fact, having no necessary connection with the fact that 

his parents were sold as slaves. For they might have been sold after he was born; or the plaintiff himself, if once a slave, 

might have became a freeman before action brought. To aver that his ancestors were sold as slaves, is not equivalent, in 

point of law, to an averment that he was a slave. If it were, he could not even confess and avoid the averment of the slavery 

of his ancestors, which would be monstrous; and if it be not equivalent in point of law, it cannot be treated as 

amounting thereto when demurred to; for a demurrer confesses only those substantive facts which are well pleaded, and 

not other distinct substantive facts which might be inferred therefrom by a jury. To treat an averment that the plaintiff 's 

ancestors were Africans, brought to this country and sold as slaves, as amounting to an averment on the record that he was 

a slave, because it may lay some foundation for presuming so, is to hold that the facts actually alleged may be treated as 

intended as evidence of another distinct fact not alleged. But it is a cardinal rule of pleading, laid down in Dowman's 

case, (9 Rep., 9 b,) and in even earlier authorities therein referred to, "that evidence shall never be pleaded, for it only 

tends to prove matter of fact; and therefore the matter of fact shall be pleaded." Or, as the rule is sometimes stated, 

pleadings must not be argumentative. (Stephen on Pleading, 384, and authorities cited by him.) In Com. Dig., Pleader 

E. 3, and Bac. Abridgement, Pleas I, 5, and Stephen on Pl., many decisions under this rule are collected. In trover, for an 

indenture whereby A granted a manor, it is no plea that A did not grant the manor, for it does not answer the declaration 

except by argument. (Yelv., 223.) So in trespass for taking and carrying away the plaintiff 's goods, the defendant pleaded 

that the plaintiff never had any goods. The court said, "this is an infallible argument that the defendant is not guilty, but 

it is no plea." (Dyer, a 43.) In ejectment, the defendant pleaded a surrender of a copyhold by the hand of Fosset, the 

steward. The plaintiff replied, that Fosset was not steward. The court held this no issue, for it traversed the surrender 

only argumentatively. (Cro. Elis., 260.) In these cases, and many others reported in the books, the inferences from the facts 

stated were irresistible. But the court held they did not, when demurred to, amount to such inferable facts. In the case at 

bar, the inference that the defendant was a slave at the time of action brought, even if it can be made at all, from the fact 
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 that his parents were slaves, is certainly not a necessary inference. This case, therefore, is like that of Digby v. 

Alexander, (8 Bing., 116.) In that case, the defendant pleaded many facts strongly tending to show that he was once 

Earl of Stirling; but as there was no 

positive allegation that he was so at the time of action brought, and as every fact averred might be true, and yet 

the defendant not have been Earl of Stirling at the time of action brought, the plea was held to be insufficient. 

A lawful seizin of land is presumed to continue. But if, in an action of trespass quare clausum, the defendant 

were to plead that he was lawfully seized of the locus in quo, one month before the time of the alleged trespass, I 

should have no doubt it would be a bad plea. (See Mollan v. Torrance, 9 Wheat., 537.) So if a plea to the 

jurisdiction, instead of alleging that the plaintiff was a citizen of the same State as the defendant, were to allege  

that the plaintiff 's ancestors were citizens of that State, I think the plea could not be supported. My judgment  

would be, as it is in this case, that if the defendant meant to aver a particular substantive fact, as existing at the time 

of action brought, he must do it directly and explicitly, and not by way of inference from certain other averments,  

which are quite consistent with the contrary hypothesis. I cannot, therefore, treat this plea as containing an  

averment that the plaintiff himself was a slave at the time of action brought; and the inquiry recurs, whether the 

facts, that he is of African descent, and that his parents were once slaves, are necessarily inconsistent with his own 

citizenship in the State of Missouri, within the meaning of the Constitution and laws of the United States. 

In Gassies v. Ballon, (6 Pet., 761,) the defendant was described on the record as a naturalized citizen of the  

United States, residing in Louisiana. The court held this equivalent to an averment that the defendant was a 

citizen of Louisiana; because a citizen of the United States, residing in any State of the Union, is, for 

purposes of jurisdiction, a citizen of that State. Now, the plea to the jurisdiction in this case does not 

controvert the fact that the plaintiff resided in Missouri at the date of the writ. If he did then reside there, and 

was also a citizen of the United States, no provisions contained in the Constitution or laws of Missouri can 

deprive the plaintiff of his right to sue citizens of States other than Missouri, in the courts of the United States. 

So that, under the allegations contained in this plea, and admitted by the demurrer, the question is, whether 

any person of African descent, whose ancestors were sold as slaves in the United States, can be a citizen of the 

United States. If any such person can be a citizen, this plaintiff has the right to the judgment of the court that he 

is so; for no cause is shown by the plea why he is not so, except his descent and the slavery of his ancestors. The 

first section of the second article of the Constitution uses the language, "a citizen of the United States at the time  

of the adoption of the Constitution." One mode of approaching this question is, to inquire who were citizens of 

the United States at the time of the adoption of the Constitution. 

Citizens of the United States at the time of the adoption of the Constitution can have been no other than  

citizens of the United States under the Confederation. By the Articles of Confederation, a Government was 

organized, the style whereof of was, "The United States of America." This Government was in existence 

when the Constitution was framed and proposed for adoption, and was to be superseded by the new 

Government of the United States of America, organized under the Constitution. When, therefore, the 

Constitution speaks of 
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citizenship of the United States, existing at the time of the adoption of the Constitution, it must necessarily refer 

to citizenship under the Government which existed prior to and at the time of such adoption. 

Without going into any question concerning the powers of the Confederation to govern the territory of  

the United States out of the limits of the States, and consequently to sustain the relation of Government and 

citizen in respect to the inhabitants of such territory, it may safely be said that the citizens of the several States 

were citizens of the United States under the Confederation. That Government was simply a confederacy of the 

several States, possessing a few defined powers over subjects of general concern, each State retaining every power, 

jurisdiction, and right, not expressly delegated to the United States in Congress assembled. And no power 

was thus delegated to the Government of the Confederation, to act on any question of citizenship, or to make 

any rules in respect thereto. The whole matter was left to stand upon the action of the several States, and to the 

natural consequence of such action, that the citizens of each State should be citizens of that Confederacy into which 

that State had entered, the style whereof was, "The United States of America." 

To determine whether any free persons, descended from Africans held in slavery, were citizens of the United 

States under the Confederation, and consequently at the time of the adoption of the Constitution of the United 

States, it is only necessary to know whether any such persons were citizens of either of the States under the  

Confederation, at the time of the adoption of the Constitution. 

Of this there can be no doubt. At the time of the ratification of the Articles of Confederation, all free 

native-born inhabitants of the States of New Hampshire, Massachusetts, New York, New Jersey, and North  

Carolina, though descended from African slaves, were not only citizens of those States, but such of them as had 

the other necessary qualifications possessed the franchise of electors, on equal terms with other citizens. 

The Supreme Court of North Carolina, in the case of the State . Manuel, (4 Dev. and Bat., 20,) has 

declared the law of that State on this subject, in terms which I believe to be as sound law in the other States I 

have enumerated, as it was in North Carolina. 

"According to the laws of this State," says Judge Gaston, in delivering the opinion of the court, "all 

human beings within it, who are not slaves, fall within one of two classes. Whatever distinctions may have existed 

in the Roman laws between citizens and free inhabitants, they are unknown to our institutions. Before our 

Revolution, all free persons born within the dominions of the King of Great Britain, whatever their color or 

complexion, were native-born British subjects — those born out of his allegiance were aliens. Slavery did not exist 

in England, but it did in the British colonies. Slaves were not in legal parlance persons, but property. The moment 

the incapacity, the disqualification of slavery, was removed, they became persons, and were then either British 

subjects, or not British subjects, according as they were or were not born within the allegiance of the British King. 

Upon the Revolution, no other change took place in the laws of North Carolina than was consequent on the 

transition from a colony 
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dependent on a European King, to a free and sovereign State. Slaves remained slaves. British subjects in 

North Carolina became North Carolina freemen. Foreigners, until made members of the State, remained aliens. 

Slaves, manumitted here, became freemen, and therefore, if born within North Carolina, are citizens of North 

Carolina, and all free persons born within the State are born citizens of the State. The Constitution extended 

the elective franchise to every freeman who had arrived at the age of twenty-one, and paid a public tax; and it is a 

matter of universal notoriety, that, under it, free persons, without regard to color, claimed and exercised the 

franchise, until it was taken from free men of color a few years since by our amended Constitution." 

In the State v. Newcomb, (5 Iredell's R., 253,) decided in 1844, the same court referred to this case of the 

State v. Manuel, and said: "That case underwent a very laborious investigation, both by the bar and the bench. 

The case was brought here by appeal, and was felt to be one of great importance in principle. It was considered 

with an anxiety and care worthy of the principle involved, and which give it a controlling influence and 

authority on all questions of a similar character." An argument from speculative premises, however well chosen, 

that the then state of opinion in the Commonwealth of Massachusetts was not consistent with the natural 

rights of people of color who were born on that soil, and that they were not, by the Constitution of 1780 of 

that State, admitted to the condition of citizens, would be received with surprise by the people of that State, 

who know their own political history. It is true, beyond all controversy, that persons of color, descended from 

African slaves, were by that Constitution made citizens of the State; and such of them as have had the necessary 

qualifications, have held and exercised the elective franchise, as citizens, from that time to the present. (See Com. . 

Aves, 18 Pick. R., 210.) The Constitution of New Hampshire conferred the elective franchise upon "every 

inhabitant of the State having the necessary qualifications," of which color or descent was not one. 

The Constitution of New York gave the right to vote to "every male inhabitant, who shall have resided,"  

c.; making no discrimination between free colored persons and others. (See Con. of N.Y., Art. 2, Rev. 

Stats. of N.Y., vol. 1, p. 126.) That of New Jersey, to "all inhabitants of this colony, of full age, who are worth 

£ 50 proclamation money, clear estate." New York, by its Constitution of 1820, required colored persons to 

have some qualifications as prerequisites for voting, which white persons need not possess. And New Jersey, 

by its present Constitution, restricts the right to vote to white male citizens. But these changes can have no other 

effect upon the present inquiry, except to show, that before they were made, no such restrictions existed; and 

colored in common with white persons, were not only citizens of those States, but entitled to the elective 

franchise on the same qualifications as white persons, as they now are in New Hampshire and 

Massachusetts. I shall not enter into an examination of the existing opinions of that period respecting the 

African race, nor into any discussion concerning the meaning of those who asserted, in the Declaration of 

Independence, that all men are created equal; that they are endowed by their Creator with certain inalienable 

rights; that among these are life, 
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liberty, and the pursuit of happiness. My own opinion is, that a calm comparison of these assertions of universal 

abstract truths, and of their own individual opinions and acts, would not leave these men under any reproach of 

inconsistency; that the great truths they asserted on that solemn occasion, they were ready and anxious to make 

effectual, wherever a necessary regard to circumstances, which no statesman can disregard without producing 

more evil than good, would allow; and that it would not be just to them, nor true in itself, to allege that they 

intended to say that the Creator of all men had endowed the white race, exclusively, with the great natural rights 

which the Declaration of Independence asserts. But this is not the place to vindicate their memory. As I conceive,  

we should deal here, not with such disputes if there can be a dispute concerning this subject, but with those 

substantial facts evinced by the written Constitutions of States, and by the notorious practice under them. And 

they show, in a manner which no argument can obscure, that in some of the original thirteen States, free colored 

persons, before and at the time of the formation of the Constitution, were citizens of those States. The fourth 

of the fundamental articles of the Confederation was as follows: "The free inhabitants of each of these States, 

paupers, vagabonds, and fugitives from justice, excepted, shall be entitled to all the privileges and immunities of  

free citizens in the several States." The fact that free persons of color were citizens of some of the several States, and 

the consequence, that this fourth article of the Confederation would have the effect to confer on such persons 

the privileges and immunities of general citizenship, were not only known to those who framed and adopted 

those articles, but the evidence is decisive, that the fourth article was intended to have that effect, and that more 

restricted language, which would have excluded such persons, was deliberately and purposely rejected. 

On the 25th of June, 1778, the Articles of Confederation being under consideration by the Congress, the  

delegates from South Carolina moved to amend this fourth article, by inserting after the word "free," and before  

the word "inhabitants," the word "white," so that the privileges and immunities of general citizenship would be 

secured only to white persons. Two States voted for the amendment, eight States against it, and the vote of 

one State was divided. The language of the article stood unchanged, and both by its terms of inclusion, "free  

inhabitants," and the strong implication from its terms of exclusion, "paupers, vagabonds, and fugitives from 

justice," who alone were excepted, it is clear, that under the Confederation, and at the time of the adoption of 

the Constitution, free colored persons of African descent might be, and, by reason of their citizenship in certain 

States, were entitled to the privileges and immunities of general citizenship of the United States. 

Did the Constitution of the United States deprive them or their descendants of citizenship? That 

Constitution was ordained and established by the people of the United States, through the action, in each State, 

of those persons who were qualified by its laws to act thereon, in behalf of themselves and all other citizens of 

that State. In some of the States, as we have seen, colored persons were among those qualified by law to act on this 

subject. These colored persons were not only included in the body of "the people of the United States," by 
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whom the Constitution was ordained and established, but in at least five of the States they had the power to act, 

and doubtless did act, by their suffrages, upon the question of its adoption. It would be strange, if we were to find  

in that instrument anything which deprived of their citizenship any part of the people of the United States 

who were among those by whom it was established. 

I can find nothing in the Constitution which, proprio vigore, deprives of their citizenship any class of persons 

who were citizens of the United States at the time of its adoption, or who should be native-born citizens of 

any State after its adoption; nor any power enabling Congress to disfranchise persons born on the soil of any  

State, and entitled to citizenship of such State by its Constitution and laws. And my opinion is, that, under 

the Constitution of the United States, every free person born on the soil of a State, who is a citizen of that State 

by force of its Constitution or laws, is also a citizen of the United States. 

I will proceed to state the grounds of that opinion. The first section of the second article of the 

Constitution uses the language, "a natural-born citizen." It thus assumes that citizenship may be acquired by 

birth. Undoubtedly, this language of the Constitution was used in reference to that principle of public law, 

well understood in this country at the time of the adoption of the Constitution, which referred citizenship to 

the place of birth. At the Declaration of Independence, and ever since, the received general doctrine has been, 

in conformity with the common law, that free persons born within either of the colonies were subjects of the King; 

that by the Declaration of Independence, and the consequent acquisition of sovereignty by the several States, all  

such persons ceased to be subjects, and became citizens of the several States, except so far as some of them were 

disfranchised by the legislative power of the States, or availed themselves, seasonably, of the right to adhere to the 

British Crown in the civil contest, and thus to continue British subjects. (McIlvain v. Coxe's Lessee, 4 

Cranch, 209; Inglis v. Sailors' Snug Harbor, 3 Peters, p. 99; Shanks v. Dupont, Ibid, p. 242.) 

The Constitution having recognised the rule that persons born within the several States are citizens of 

the United States, one of four things must be true: 

First. That the Constitution itself has described what native-born persons shall or shall not be citizens of 

the United States; or, 

Second. That it has empowered Congress to do so; or, 

Third. That all free persons, born within the several States, are citizens of the United States; or, 

Fourth. That it is left to each State to determine what free persons, born within its limits, shall be citizens of  

such State, and thereby be citizens of the United States. 

If there be such a thing as citizenship of the United States acquired by birth within the States, which the 

Constitution expressly recognises, and no one denies, then these four alternatives embrace the entire subject, and it 

only remains to select that one which is true. 
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That the Constitution itself has defined citizenship of the United States by declaring what persons, born 

within the several States, shall or shall not be citizens of the United States, will not be pretended. It contains no  such 

declaration. We may dismiss the first alternative, as without doubt unfounded. 

Has it empowered Congress to enact what free persons, born within the several States, shall or shall not  be 

citizens of the United States? Before examining the various provisions of the Constitution which may relate to this 

question, it is important to consider for a moment the substantial nature of this inquiry. It is, in effect,  whether the 

Constitution has empowered Congress to create privileged classes within the States, who alone can be entitled to the 

franchises and powers of citizenship of the United States. If it be admitted that the Constitution has enabled Congress 

to declare what free persons, born within the several States, shall be citizens of the United States, it must at the same 

time be admitted that it is an unlimited power. If this subject is within the control of Congress, it must depend 

wholly on its discretion. For, certainly, no limits of that discretion can be found in the Constitution, which is 

wholly silent concerning it; and the necessary consequence is, that the Federal Government may select classes of 

persons within the several States who alone can be entitled to the political privileges of citizenship of the United 

States. If this power exists, what persons born within the States may be President or Vice President of the United 

States, or members of either House of Congress, or hold any office or enjoy any privilege whereof citizenship of the 

United States is a necessary qualification, must depend solely on the will of Congress. By virtue of it, though 

Congress can grant no title of nobility, they may create an oligarchy, in whose hands would be concentrated the 

entire power of the Federal Government. 

It is a substantive power, distinct in its nature from all others; capable of affecting not only the relations of the 

States to the General Government, but of controlling the political condition of the people of the United States. 

Certainly we ought to find this power granted by the Constitution, at least by some necessary inference, before we 

can say it does not remain to the States or the people. I proceed therefore to examine all the provisions of the 

Constitution which may have some bearing on this subject. 

Among the powers expressly granted to Congress is "the power to establish a uniform rule of naturalization." It is 

not doubted that this is a power to prescribe a rule for the removal of the disabilities consequent on foreign birth. To 

hold that it extends further than this, would do violence to the meaning of the term naturalization,  fixed in the 

common law, (Co. Lit., 8 a, 129 a; 2 Ves., sen., 286; 2 Bl. Com., 293,) and in the minds of those who concurred in 

framing and adopting the Constitution. It was in this sense of conferring on an alien and his issue the rights and 

powers of a native-born citizen, that it was employed in the Declaration of Independence. It was in this sense it was 

expounded in the Federalist, (No. 42,) has been understood by Congress, by the Judiciary, (2 Wheat., 259, 269; 3 Wn. 

R., 313, 322; 12 Wheat., 277,) and by commentators on the Constitution. (3 Story's Com. on Con., 1 — 3; 1 

Rawle on Con., 84 — 88; 1 Tucker's Bl. Com. App., 255 — 259.) It appears, then, that 
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the only power expressly granted to Congress to legislate concerning citizenship, is confined to the removal of the 

disabilities of foreign birth. 

Whether there be anything in the Constitution from which a broader power may be implied, will best be seen 

when we come to examine the two other alternatives, which are, whether all free persons, born on the soil of the 

several States, or only such of them as may be citizens of each State, respectively, are thereby citizens of the United 

States. The last of these alternatives, in my judgment, contains the truth. 

Undoubtedly, as has already been said, it is a principle of public law, recognised by the Constitution 

itself, that birth on the soil of a country both creates the duties and confers the rights of citizenship. But it 

must be remembered, that though the Constitution was to form a Government, and under it the United 

States of America were to be one united sovereign nation, to which loyalty and obedience on the one side, and 

from which protection and privileges on the other, would be due, yet the several sovereign States, whose people 

were then citizens, were not only to continue in existence, but with powers unimpaired, except so far as they were 

granted by the people to the National Government. 

Among the powers unquestionably possessed by the several States, was that of determining what persons 

should and what persons should not be citizens. It was practicable to confer on the Government of the Union 

this entire power. It embraced what may, well enough for the purpose now in view, be divided into three parts.  

First: 

The power to remove the disabilities of alienage, either by special acts in reference to each individual case, or 

by establishing a rule of naturalization to be administered and applied by the courts. Second: Determining what  

persons should enjoy the privileges of citizenship, in respect to the internal affairs of the several States. 

Third: What native-born persons should be citizens of the United States. 

The first-named power, that of establishing a uniform rule of naturalization, was granted; and here the 

grant, according to its terms, stopped. Construing a Constitution containing only limited and defined powers 

of government, the argument derived from this definite and restricted power to establish a rule of 

naturalization, must be admitted to be exceedingly strong. I do not say it is necessarily decisive. It might be 

controlled by other parts of the Constitution. But when this particular subject of citizenship was under 

consideration, and, in the clause specially intended to define the extent of power concerning it, we find a 

particular part of this entire power separated from the residue, and conferred on the General Government, there 

arises a strong presumption that this is all which is granted, and that the residue is left to the States and to the 

people. And this presumption is, in my opinion, converted into a certainty, by an examination of all such other 

clauses of the Constitution as touch this subject. I will examine each which can have any possible bearing on 

this question. 
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The first clause of the second section of the third article of the Constitution is, "The judicial power shall 

extend to controversies between a State and citizens of another State; between citizens of different States;  

between citizens of the same State, claiming lands under grants of different States; and between States, or the 

citizens thereof, and foreign States, citizens, or subjects." I do not think this clause has any considerable bearing 

upon the particular inquiry now under consideration. Its purpose was, to extend the judicial power to those 

controversies into which local feelings or interests might so enter as to disturb the course of justice, or give rise to  

suspicions that they had done so, and thus possibly give occasion to jealousy or ill will between different States, 

or a particular State and a foreign nation. At the same time, I would remark, in passing, that it has never been 

held, I do not know that it has ever been supposed, that any citizen of a State could bring himself under this  

clause and the eleventh and twelfth sections of the judiciary act of 1789, passed in pursuance of it, who was not a 

citizen of the United States. But I have referred to the clause, only because it is one of the places where citizenship  

is mentioned by the Constitution. Whether it is entitled to any weight in this inquiry or not, it refers only to 

citizenship of the several States; it recognises that; but it does not recognise citizenship of the United States as 

something distinct therefrom. 

As has been said, the purpose of this clause did not necessarily connect it with citizenship of the United 

States, even if that were something distinct from citizenship of the several States, in the contemplation of the 

Constitution. This cannot be said of other clauses of the Constitution, which I now proceed to refer to. 

"The citizens of each State shall be entitled to all the privileges and immunities of citizens of the several States." 

Nowhere else in the Constitution is there anything concerning a general citizenship; but here, privileges and 

immunities to be enjoyed throughout the United States, under and by force of the national compact, are granted  

and secured. In selecting those who are to enjoy these national rights of citizenship, how are they described? 

As citizens of each State. It is to them these national rights are secured. The qualification for them is not to 

be looked for in any provision of the Constitution or laws of the United States. They are to be citizens of the  

several States, and, as such, the privileges and immunities of general citizenship, derived from and guarantied by 

the Constitution, are to be enjoyed by them. It would seem that if it had been intended to constitute a class of 

native-born persons within the States, who should derive their citizenship of the United States from the action of 

the Federal Government, this was an occasion for referring to them. It cannot be supposed that it was the purpose 

of this article to confer the privileges and immunities of citizens in all the States upon persons not citizens of the 

United States. 

And if it was intended to secure these rights only to citizens of the United States, how has the 

Constitution here described such persons? Simply as citizens of each State. 
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But, further: though, as I shall presently more fully state, I do not think the enjoyment of the elective 

franchise essential to citizenship, there can be no doubt it is one of the chiefest attributes of citizenship under 

the American Constitutions; and the just and constitutional possession of this right is decisive evidence of 

citizenship. The provisions made by a Constitution on this subject must therefore be looked to as bearing directly  

on the question what persons are citizens under that Constitution; and as being decisive, to this extent, that all 

such persons as are allowed by the Constitution to exercise the elective franchise, and thus to participate in the  

Government of the United States, must be deemed citizens of the United States. 

Here, again, the consideration presses itself upon us, that if there was designed to be a particular class of 

native-born persons within the States, deriving their citizenship from the Constitution and laws of the 

United States, they should at least have been referred to as those by whom the President and House of 

Representatives were to be elected, and to whom they should be responsible. Instead of that, we again find this 

subject referred to the laws of the several States. The electors of President are to be appointed in such manner as 

the Legislature of each State may direct, and the qualifications of electors of members of the House of 

Representatives shall be the same as for electors of the most numerous branch of the State Legislature. 

Laying aside, then, the case of aliens, concerning which the Constitution of the United States has 

provided, and confining our view to free persons born within the several States, we find that the Constitution 

has recognised the general principle of public law, that allegiance and citizenship depend on the place of birth; 

that it has not attempted practically to apply this principle by designating the particular classes of persons who 

should or should not come under it; that when we turn to the Constitution for an answer to the question, 

what free persons, born within the several States, are citizens of the United States, the only answer we can receive 

from any of its express provisions is, the citizens of the several States are to enjoy the privileges and immunities 

of citizens in every State, and their franchise as electors under the Constitution depends on their citizenship in 

the several States. Add to this, that the Constitution was ordained by the citizens of the several States; that 

they were "the people of the United States," for whom and whose posterity the Government was declared in the 

preamble of the Constitution to be made; that each of them was "a citizen of the United States at the time of 

the adoption of the Constitution," within the meaning of those words in that instrument; that by them the 

Government was to be and was in fact organized; and that no power is conferred on the Government of the 

Union to discriminate between them, or to disfranchise any of them — the necessary conclusion is, that those 

persons born within the several States, who, by force of their respective Constitutions and laws, are citizens of the 

State, are thereby citizens of the United States. 

It may be proper here to notice some supposed objections to this view of the subject. 
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It has been often asserted that the Constitution was made exclusively by and for the white race. It has already 

been shown that in five of the thirteen original States, colored persons then possessed the elective franchise, and  

were among those by whom the Constitution was ordained and established. If so, it is not true, in point of fact, 

that the Constitution was made exclusively by the white race. And that it was made exclusively for the white race 

is, in my opinion, not only an assumption not warranted by anything in the Constitution, but contradicted 

by its opening declaration, that it was ordained and established by the people of the United States, for themselves  

and their posterity. And as free colored persons were then citizens of at least five States, and so in every sense part 

of the people of the United States, they were among those for whom and whose posterity the Constitution was 

ordained and established. 

Again, it has been objected, that if the Constitution has left to the several States the rightful power to  

determine who of their inhabitants shall be citizens of the United States, the States may make aliens citizens. 

The answer is obvious. The Constitution has left to the States the determination what persons, born 

within their respective limits, shall acquire by birth citizenship of the United States; it has not left to them any 

power to prescribe any rule for the removal of the disabilities of alienage. This power is exclusively in Congress. 

It has been further objected, that if free colored persons, born within a particular State, and made citizens 

of that State by its Constitution and laws, are thereby made citizens of the United States, then, under the  

second section of the fourth article of the Constitution, such persons would be entitled to all the privileges and 

immunities of citizens in the several States; and if so, then colored persons could vote, and be eligible to not only 

Federal offices, but offices even in those States whose Constitutions and laws disqualify colored persons from 

voting or being elected to office. But this position rests upon an assumption which I deem untenable. Its basis 

is, that no one can be deemed a citizen of the United States who is not entitled to enjoy all the privileges and  

franchises which are conferred on any citizen. (See 1 Lit. 

Kentucky R., 326.) That this is not true, under the Constitution of the United States, seems to me clear. 

A naturalized citizen cannot be President of the United States, nor a Senator till after the lapse of nine years,  

nor a Representative till after the lapse of seven years, from his naturalization. Yet, as soon as naturalized, he is 

certainly a citizen of the United States. Nor is any inhabitant of the District of Columbia, or of either of 

the Territories, eligible to the office of Senator or Representative in Congress, though they may be citizens 

of the United States. So, in all the States, numerous persons, though citizens, cannot vote, or cannot hold office, 

either on account of their age, or sex, or the want of the necessary legal qualifications. The truth is, that 

citizenship, under the Constitution of the United States, is not dependent on the possession of any particular 

political or even of all civil rights; and any attempt so to define it must lead to error. To what citizens the elective 

franchise shall be confided, is a question to be determined by each State, in accordance with its own views of the 

necessities 
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or expediencies of its condition. What civil rights shall be enjoyed by its citizens, and whether all shall enjoy 

the same, or how they may be gained or lost, are to be determined in the same way. 

One may confine the right of suffrage to white male citizens; another may extend it to colored persons and 

females; one may allow all persons above a prescribed age to convey property and transact business; another may 

exclude married women. But whether native-born women, or persons under age, or under guardianship because 

insane or spendthrifts, be excluded from voting or holding office, or allowed to do so, I apprehend no one will 

deny that they are citizens of the United States. Besides, this clause of the Constitution does not confer on the 

citizens of one State, in all other States, specific and enumerated privileges and immunities. They are entitled to 

such as belong to citizenship, but not to such as belong to particular citizens attended by other qualifications. 

Privileges and immunities which belong to certain citizens of a State, by reason of the operation of causes 

other than mere citizenship, are not conferred. Thus, if the laws of a State require, in addition to citizenship of 

the State, some qualification for office, or the exercise of the elective franchise, citizens of all other States, coming 

thither to reside, and not possessing those qualifications, cannot enjoy those privileges, not because they are not to 

be deemed entitled to the privileges of citizens of the State in which they reside, but because they, in common with 

the native-born citizens of that State, must have the qualifications prescribed by law for the enjoyment of such 

privileges, under its Constitution and laws. It rests with the States themselves so to frame their Constitutions and 

laws as not to attach a particular privilege or immunity to mere naked citizenship. If one of the States will not 

deny to any of its own citizens a particular privilege or immunity, if it confer it on all of them by reason of 

mere naked citizenship, then it may be claimed by every citizen of each State by force of the Constitution; and it 

must be borne in mind, that the difficulties which attend the allowance of the claims of colored persons to be 

citizens of the United States are not avoided by saying that, though each State may make them its citizens, they 

are not thereby made citizens of the United States, because the privileges of general citizenship are secured to the 

citizens of each State. The language of the Constitution is, "The citizens of each State shall be entitled to all 

privileges and immunities of citizens in the several States." If each State may make such persons its citizens, 

they become, as such, entitled to the benefits of this article, if there be a nativeborn citizenship of the United 

States distinct from a native-born citizenship of the several States. There is one view of this article entitled to 

consideration in this connection. It is manifestly copied from the fourth of the Articles of Confederation, with 

only slight changes of phraseology, which render its meaning more precise, and dropping the clause which 

excluded paupers, vagabonds, and fugitives from justice, probably because these cases could be dealt with under 

the police powers of the States, and a special provision therefor was not necessary. It has been suggested, that in 

adopting it into the Constitution, the words "free inhabitants" were changed for the word "citizens." An 

examination of the forms of expression commonly used in the State papers of that day, and an attention to the 

substance of this article of the 
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Confederation, will show that the words "free inhabitants," as then used, were synonymous with citizens. When the 

Articles of Confederation were adopted, we were in the midst of the war of the Revolution, and there were very few 

persons then embraced in the words "free inhabitants," who were not born on our soil. It was not a time when many, save 

the children of the soil, were willing to embark their fortunes in our cause; and though there might be an inaccuracy in 

the uses of words to call free inhabitants citizens, it was then a technical rather than a substantial difference. If we look into 

the Constitutions and State papers of that period, we find the inhabitants or people of these colonies, or the inhabitants of 

this State, or Commonwealth, employed to designate those whom we should now denominate citizens. The substance and 

purpose of the article prove it was in this sense it used these words: it secures to the free inhabitants of each State the 

privileges and immunities of free citizens in every State. It is not conceivable that the States should have agreed to extend 

the privileges of citizenship to persons not entitled to enjoy the privileges of citizens in the States where they dwelt; that 

under this article there was a class of persons in some of the States, not citizens, to whom were secured all the privileges 

and immunities of citizens when they went into other States; and the just conclusion is, that though the Constitution 

cured an inaccuracy of language, it left the substance of this article in the National Constitution the same as it was in 

the Articles of Confederation. 

The history of this fourth article, respecting the attempt to exclude free persons of color from its operation,  has been 

already stated. It is reasonable to conclude that this history was known to those who framed and adopted the Constitution. 

That under this fourth article of the Confederation, free persons of color might be entitled to the privileges of general 

citizenship, if otherwise entitled thereto, is clear. When this article was, in substance, placed in and made part of the 

Constitution of the United States, with no change in its language calculated to exclude free colored persons from the 

benefit of its provisions, the presumption is, to say the least, strong, that the practical effect which it was designed to 

have, and did have, under the former Government, it was designed to have, and should have, under the new 

Government. 

It may be further objected, that if free colored persons may be citizens of the United States, it depends only on the 

will of a master whether he will emancipate his slave, and thereby make him a citizen. Not so. The master is subject to 

the will of the State. Whether he shall be allowed to emancipate his slave at all; if so, on what conditions; and what is 

to be the political status of the freed man, depend, not on the will of the master, but on the will of the State, upon 

which the political status of all its native-born inhabitants depends. Under the Constitution of the United States, each 

State has retained this power of determining the political status of its native-born inhabitants, and no exception 

thereto can be found in the Constitution. And if a master in a slaveholding State should carry his slave into a free State, 

and there emancipate him, he would not thereby make him a native-born citizen of that State, and consequently no 

privileges could be claimed by such emancipated slave as a citizen of the United States. For, whatever powers the 

States may exercise to confer privileges of citizenship on persons not born on their soil, the Constitution of the 

United States-does not recognise such citizens. As has already been said, it recognises the great principle of public law, 

that allegiance and citizenship spring from the place of birth. It leaves to the States the application of that principle to 

individual eases. It secured to the citizens of each State the privileges and immunities of citizens in every other State. But it 

does not allow to the States the power to make aliens citizens, or permit one State to take persons born on the soil of 

another State, and, contrary to the laws and policy of the State where they were born, make them its citizens, and so citizens  
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of the United States. No such deviation from the great rule of public law was contemplated by the Constitution; 

and when any such attempt shall be actually made, it is to be met by applying to it those rules of law and those principles 

of good faith which will be sufficient to decide it, and not, in my judgment, by denying that all the free  native-born 

inhabitants of a State, who are its citizens under its Constitution and laws, are also citizens of the United States. 

It has sometimes been urged that colored persons are shown not to be citizens of the United States by the 

fact that the naturalization laws apply only to white persons. But whether a person born in the United 

States be or be not a citizen, cannot depend on laws which refer only to aliens, and do not affect the status of 

persons born in the United States. The utmost effect which can be attributed to them is, to show that Congress 

has not deemed it expedient generally to apply the rule to colored aliens. That they might do so, if thought fit, 

is clear. The Constitution has not excluded them. And since that has conferred the power on Congress to 

naturalize colored aliens, it certainly shows color is not a necessary qualification for citizenship under the 

Constitution of the United States. It may be added, that the power to make colored persons citizens of the United 

States, under the Constitution, has been actually exercised in repeated and important instances. (See the 

Treaties with the Choctaws, of September 27, 1830, art. 14; with the Cherokees, of May 23, 1836, art. 12; 

Treaty of Guadalupe 

Hidalgo, February 2, 1848, art. 8.) 

I do not deem it necessary to review at length the legislation of Congress having more or less bearing on the 

citizenship of colored persons. It does not seem to me to have any considerable tendency to prove that it has 

been considered by the legislative department of the Government, that no such persons are citizens of the United 

States. Undoubtedly they have been debarred from the exercise of particular rights or privileges extended to white 

persons, but, I believe, always in terms which, by implication, admit they may be citizens. Thus the act of May 17, 

1792, for the organization of the militia, directs the enrolment of "every free, able-bodied, white male citizen." 

An assumption that none but white persons are citizens, would be as inconsistent with the just import of this 

language, as that all citizens are able-bodied, or males. 

So the act of February 28, 1803, (2 Stat. at Large, 205,) to prevent the importation of certain persons into States, 

when by the laws thereof their admission is prohibited, in its first section forbids all masters of vessels to import or bring 

"any negro, mulatto, or other person of color, not being a native, a citizen, or registered seaman of the United States," 

c. 

The acts of March 3, 1813, section 1, (2 Stat. at Large, 809,) and March 1, 1817, section 3, (3 Stat. at Large, 351,) 

concerning seamen, certainly imply there may be persons of color, natives of the United States, who are not citizens of the 

United States. This implication is undoubtedly in accordance with the fact. For not only slaves, but free persons of color, 

born in some of the States, are not citizens. But there is nothing in these laws inconsistent with the citizenship of persons 

of color in others of the States, nor with their being citizens of the United States. Whether much or little weight 

should be attached to the particular phraseology of these and other laws, which were not passed with any direct 

reference to this subject, I consider their tendency to be, as already indicated, to show that, in the apprehension 

of their framers, color was not a necessary qualification of citizenship. It would be strange, if laws were found on 

our statute book to that effect, when, by solemn treaties, large bodies of Mexican and North American Indians as well  
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as free colored inhabitants of Louisiana have been 

admitted to citizenship of the United States. 

In the legislative debates which preceded the admission of the State of Missouri into the Union, this question was 

agitated. Its result is found in the resolution of Congress, of March 5, 1821, for the admission of that State into the 

Union. The Constitution of Missouri, under which that State applied for admission into the Union, provided, 

that it should be the duty of the Legislature "to pass laws to prevent free negroes and mulattoes from coming to and 

settling in the State, under any pretext whatever." One ground of objection to the admission of the State under this 

Constitution was, that it would require the Legislature to exclude free persons of color, who would be entitled, under 

the second section of the fourth article of the Constitution, not only to come within the State, but to enjoy there 

the privileges and immunities of citizens. The resolution of Congress admitting the State was upon the 

fundamental condition, "that the Constitution of Missouri shall never be construed to authorize the passage of any 

law, and that no law shall be passed in conformity thereto, by which any citizen of either of the States of this Union 

shall be excluded from the enjoyment of any of the privileges and immunities to which such citizen is entitled under 

the Constitution of the United States." It is true, that neither this legislative declaration, nor anything in the 

Constitution or laws of Missouri, could confer or take away any privilege or immunity granted by the 

Constitution. But it is also true, that it expresses the then conviction of the legislative power of the United States, 

that free negroes, as citizens of some of the States, might be entitled to the privileges and immunities of citizens in 

all the States. 

The conclusions at which I have arrived on this part of the case are: 

First. That the free native-born citizens of each State are citizens of the United States. 

Second. That as free colored persons born within some of the States are citizens of those States, such persons 

are also citizens of the United States. 

Third. That every such citizen, residing in any State, has the right to sue and is liable to be sued in the Federal  

courts, as a citizen of that State in which he resides. 

Fourth. That as the plea to the jurisdiction in this case shows no facts, except that the plaintiff was of African 

descent, and his ancestors were sold as slaves, and as these facts are not inconsistent with his citizenship of the  

United States, and his residence in the State of Missouri, the plea to the jurisdiction was bad, and the judgment 

of the Circuit Court overruling it was correct. 

I dissent, therefore, from that part of the opinion of the majority of the court, in which it is held that a person 

of African descent cannot be a citizen of the United States; and I regret I must go further, and dissent both from 

what I deem their assumption of authority to examine the constitutionality of the act of Congress commonly 

called the Missouri compromise act, and the grounds and conclusions announced in their opinion. 

Having first decided that they were bound to consider the sufficiency of the plea to the jurisdiction of 

the Circuit Court, and having decided that this plea showed that the Circuit Court had not jurisdiction, 

and consequently that this is a case to which the judicial power of the United States does not extend, they have 

gone on to examine the merits of the case as they appeared on the trial before the court and jury, on the issues 

joined on the pleas in bar, and so have reached the question of the power of Congress to pass the act of 1820.  
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On so grave a subject as this, I feel obliged to say that, in my opinion, such an exertion of judicial power 

transcends the limits of the authority of the court, as described by its repeated decisions, and, as I understand, 

acknowledged in this opinion of the majority of the court. 

In the course of that opinion, it became necessary to comment on the case of Legrand v. Darnall, (reported 

in 2 Peters's R., 664.) In that case, a bill was filed, by one alleged to be a citizen of Maryland, against one 

alleged to be a citizen of Pennsylvania. The bill stated that the defendant was the son of a white man by one of his 

slaves; and that the defendant's father devised to him certain lands, the title to which was put in controversy by 

the bill. These facts were admitted in the answer, and upon these and other facts the court made its decree, 

founded on the principle that a devise of land by a master to a slave was by implication also a bequest of his 

freedom. The facts that the defendant was of African descent, and was born a slave, were not only before the court, 

but entered into the entire substance of its inquiries. The opinion of the majority of my brethren in this case 

disposes of the case of Legrand v. Darnall, by saying, among other things, that as the fact that the defendant was 

born a slave only came before this court on the bill and answer, it was then too late to raise the question of the 

personal disability of the party, and therefore that decision is altogether inapplicable in this case. In this I concur. 

Since the decision of this court in Livingston v. Story, (11 Pet., 351,) the law has been settled, that when the 

declaration or bill contains the necessary averments of citizenship, this court cannot look at the record, to see 

whether those averments are true, except so far as they are put in issue by a plea to the jurisdiction. In that case, 

the defendant denied by his answer that Mr. Livingston was a citizen of New York, as he had alleged in the 

bill. Both parties went into proofs. The court refused to examine those proofs, with reference to the personal 

disability of the plaintiff. 

This is the settled law of the court, affirmed so lately as Shepherd v. Graves, (14 How., 27,) and Wickliff v. 

Owings, (17 How., 51.) (See also De Wolf v. Rabaud, 1 Pet., 476.) But I do not understand this to be a rule which 

the court may depart from at its pleasure. If it be a rule, it is as binding on the court as on the suitors. If it removes from 

the latter the power to take any objection to the personal disability of a party alleged by the record to be competent, which 

is not shown by a plea to the jurisdiction, it is because the court are forbidden by law to consider and decide on objections 

so taken. I do not consider it to be within the scope of the judicial power of the majority of the court to pass upon any 

question respecting the plaintiff 's citizenship in Missouri, save that raised by the plea to the jurisdiction; and I do not 

hold any opinion of this court, or any court, binding, when expressed on a question not legitimately before it. (Carroll v. 

Carroll, 16 How., 275.) The judgment of this court is, that the case is to be dismissed for want of jurisdiction, because the 

plaintiff was not a citizen of Missouri, as he alleged in his declaration. Into that judgment, according to the settled course 

of this court, nothing appearing after a plea to the merits can enter. A great question of constitutional law, deeply affecting 

the peace and welfare of the country, is not, in my opinion, a fit subject to be thus reached. 

But as, in my opinion, the Circuit Court had jurisdiction, I am obliged to consider the question whether its 

judgment on the merits of the case should stand or be reversed. 

The residence of the plaintiff in the State of Illinois, and the residence of himself and his wife in the territory acquired 

from France lying north of latitude thirty-six degrees thirty minutes, and north of the State of Missouri, are each relied on 

by the plaintiff in error. As the residence in the terrirory affects the plaintiff 's wife and children as well as himself, I 
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 must inquire what was its effect. 

The general question may be stated to be, whether the plaintiff 's status, as a slave, was so changed by his residence 

within that territory, that he was not a slave in the State of Missouri, at the time this action was brought. 

In such cases, two inquiries arise, which may be confounded, but should be kept distinct. 

The first is, what was the law of the Territory into which the master and slave went, respecting the relation 

between them? 

The second is, whether the State of Missouri recognises and allows the effect of that law of the Territory, on the 

status of the slave, on his return within its jurisdiction. 

As to the first of these questions, the will of States and nations, by whose municipal law slavery is not  

recognised, has been manifested in three different ways. 

One is, absolutely to dissolve the relation, and terminate the rights of the master existing under the law of the 

country whence the parties came. This is said by Lord Stowell, in the case of the slave Grace, (2 Hag. Ad. R., 94,)  

and by the Supreme Court of Louisiana in the case of Maria Louise v. Marot, (9 Louis. R., 473,) to be the law 

of France; and it has been the law of several States of this Union, in respect to slaves introduced under certain 

conditions. (Wilson v. Isabel, 5 Call's R., 430; Hunter v. Hulcher, 1 Leigh, 172; Stewart v. Oaks, 5 Har. and 

John., 107.) The second is, where the municipal law of a country not recognising slavery, it is the will of the 

State to refuse the master all aid to exercise any control over his slave; and if he attempt to do so, in a manner 

justifiable only by that relation, to prevent the exercise of that control. But no law exists, designed to operate 

directly on the relation of master and slave, and put an end to that relation. This is said by Lord Stowell, in 

the case above mentioned, to be the law of England, and by Mr. Chief Justice Shaw, in the case of the 

Commonwealth . Aves, (18 Pick., 193,) to be the law of Massachusetts. 

The third is, to make a distinction between the case of a master and his slave only temporarily in the country,  

animo non manendi, and those who are there to reside for permanent or indefinite purposes. This is said by Mr. 

Wheaton to be the law of Prussia, and was formerly the statute law of several States of our Union. It is necessary 

in this case to keep in view this distinction between those countries whose laws are designed to act directly on the 

status of a slave, and make him a freeman, and those where his master can obtain no aid from the laws to enforce  

his rights. 

It is to the last case only that the authorities, out of Missouri, relied on by defendant, apply, when the 

residence in the non-slaveholding Territory was permanent. In the Commonwealth v. Aves, (18 Pick., 218,) 

Mr. Chief Justice Shaw said: "From the principle above stated, on which a slave brought here becomes free, to 

wit: that he becomes entitled to the protection of our laws, it would seem to follow, as a necessary conclusion, 

that if the slave waives the protection of those laws, and returns to the State where he is held as a slave, his 

condition is not changed." It was upon this ground, as is apparent from his whole reasoning, that Sir William 

Scott rests his opinion in the case of the slave Grace. To use one of his expressions, the effect of the law of 

England was to put the liberty of the slave into a parenthesis. If there had been an act of Parliament declaring that 

a slave coming to England with his master should thereby be deemed no longer to be a slave, it is easy to see 

that the learned judge could not have arrived at the same conclusion. This distinction is very clearly stated and  

167 



shown by President Tucker, in his opinion in the case of Betty v. Horton, (5 Leigh's Virginia R., 615.) (See 

also Hunter v. Fletcher, 1 Leigh's Va. R., 172; Maria Louise v. Marot, 9 Louisiana R.; Smith v. Smith, 13 Ib., 

441; Thomas . Genevieve, 16 

Ib., 483; Rankin v. Lydia, 2 A.K. Marshall, 467; Davies v. Tingle, 8 B. Munroe, 539; Griffeth v.Fanny, Gilm. Va.  R., 

143; Lumford v. Coquillon, 14 Martin's La. R., 405; Josephine v. Poultney, 1 Louis. Ann. R., 329.) 

But if the acts of Congress on this subject are valid, the law of the Territory of Wisconsin, within whose limits 

the residence of the plaintiff and his wife, and their marriage and the birth of one or both of their children, took place, falls 

under the first category, and is a law operating directly on the status of the slave. By the eighth section of the act of 

March 6, 1820, (3 Stat. at Large, 548,) it was enacted that, within this Territory, "slavery and involuntary servitude, 

otherwise than in the punishment of crimes, whereof the parties shall have been duly convicted, shall be, and is hereby, 

forever prohibited: Provided, always, that any person escaping into the same, from whom labor or service is lawfully 

claimed in any State or Territory of the United States, such fugitive may be lawfully reclaimed, and conveyed to the 

person claiming his or her labor or service, as aforesaid." By the act of April 20, 1836, (4 Stat. at Large, 10,) passed in 

the same month and year of the removal of the plaintiff to Fort Snelling, this part of the territory ceded by France, 

where Fort Snelling is, together with so much of the territory of the United States cast of the Mississippi as now 

constitutes the State of Wisconsin, was brought under a Territorial Government, under the name of the Territory of 

Wisconsin. By the eighteenth section of this act, it was enacted, "That the inhabitants of this Territory shall be 

entitled to and enjoy all and singular the rights, privileges, and advantages, granted and secured to the people of the 

Territory of the United States northwest of the river Ohio, by the articles of compact contained in the ordinance for 

the government of said Territory, passed on the 13th day of July, 1787; and shall be subject to all the restrictions and 

prohibitions in said articles of compact imposed upon the people of the said Territory." The sixth article of that compact is, 

"there shall be neither slavery nor involuntary servitude in the said Territory, otherwise than in the punishment of crimes, 

whereof the party shall have been duly convicted. 

Provided, always, that any person escaping into the same, from whom labor or service is lawfully claimed in  any one 

of the original States, such fugitive may be lawfully reclaimed, and conveyed to the person claiming his or her labor or 

service, as aforesaid." By other provisions of this act establishing the Territory of Wisconsin, the laws of the United 

States, and the then existing laws of the State of Michigan, are extended over the Territory; the latter being subject to 

alteration and repeal by the legislative power of the Territory created by the act. 

Fort Snelling was within the Territory of Wisconsin, and these laws were extended over it. The Indian title to 

that site for a military post had been acquired from the Sioux nation as early as September 23, 1805, (Am.  State 

Papers, Indian Affairs, vol. 1, p. 744,) and until the erection of the Territorial Government, the persons  at that post 

were governed by the rules and articles of war, and such laws of the United States, including the eighth section of the 

act of March 6, 1820, prohibiting slavery, as were applicable to their condition; but after the erection of the Territory, 

and the extension of the laws of the United States and the laws of Michigan over the 
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whole of the Territory, including this military post, the persons residing there were under the dominion of those  

laws in all particulars to which the rules and articles of war did not apply. 

It thus appears that, by these acts of Congress, not only was a general system of municipal law borrowed from 

the State of Michigan, which did not tolerate slavery, but it was positively enacted that slavery and 

involuntary servitude, with only one exception, specifically described, should not exist there. It is not simply 

that slavery is not recognised and cannot be aided by the municipal law. It is recognised for the purpose of 

being absolutely prohibited, and declared incapable of existing within the Territory, save in the instance of a 

fugitive slave. 

It would not be easy for the Legislature to employ more explicit language to signify its will that the status of 

slavery should not exist within the Territory, than the words found in the act of 1820, and in the ordinance 

of 1787; and if any doubt could exist concerning their application to cases of masters coming into the Territory 

with their slaves to reside, that doubt must yield to the inference required by the words of exception. That 

exception is, of cases of fugitive slaves. An exception, from a prohibition marks the extent of the prohibition; 

for it would be absurd, as well as useless, to except from a prohibition a case not contained within it. (9 Wheat., 

200.) I must conclude, therefore, that it was the will of Congress that the state of involuntary servitude of a slave, 

coming into the Territory with his master, should cease to exist. The Supreme Court of Missouri so held in 

Rachel v. Walker, (4 Misso. R., 350,) which was the case of a military officer going into the Territory with two 

slaves. 

But it is a distinct question, whether the law of Missouri recognised and allowed effect to the change wrought  

in the status of the plaintiff, by force of the laws of the Territory of Wisconsin. I say the law of Missouri, 

because a judicial tribunal, in one State or nation, can recognise personal rights acquired by force of the law of any 

other State or nation, only so far as it is the law of the former State that those rights should be recognised. But, 

in the absence of positive law to the contrary, the will of every civilized State must be presumed to be to allow such 

effect to foreign laws as is in accordance with the settled rules of international law. And legal tribunals are bound 

to act on this presumption. It may be assumed that the motive of the State in allowing such operation to foreign 

laws is what has been termed comity. But, as has justly been said, (per Chief Justice Taney, 13 Pet., 589,) it is the 

comity of the State, not of the court. The judges have nothing to do with the motive of the State. Their duty is 

simply to ascertain and give effect to its will. And when it is found by them that its will to depart from a rule of 

international law has not been manifested by the State, they are bound to assume that its will is to give effect to it. 

Undoubtedly, every sovereign State may refuse to recognise a change, wrought by the law of a foreign State, on 

the status of a person, while within such foreign State, even in cases where the rules of international law require 

that recognition. Its will to refuse such recognition may be manifested by what we term statute law, or by the 

customary law of the State. It is within the province of its judicial tribunals to inquire and adjudge whether it 

appears, from the statute or customary law of the State, to be the will of the State to refuse to recognise such 

changes of status by 
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force of foreign law, as the rules of the law of nations require to be recognised. But, in my opinion, it  is not within 

the province of any judicial tribunal to refuse such recognition from any political considerations, or any view 

it may take of the exterior political relations between the State and one or more foreign States, or any impressions 

it may have that a change of foreign opinion and action on the subject of slavery may afford a reason why the State  

should change its own action. To understand and give just effect to such considerations, and to change the action  

of the State in consequence of them, are functions of diplomatists and legislators, not of judges. 

The inquiry to be made on this part of the case is, therefore, whether the State of Missouri has, by its statute,  

or its customary law, manifested its will to displace any rule of international law, applicable to a change of the 

status of a slave, by foreign law. I have not heard it suggested that there was any statute of the State of Missouri 

bearing on this question. The customary law of Missouri is the common law, introduced by statute in 1816 . (1 

Ter. Laws, 436.) And the common law, as Blackstone says, (4 Com., 67,) adopts, in its full extent, the law of 

nations, and holds it to be a part of the law of the land. 

I know of no sufficient warrant for declaring that any rule of international law, concerning the recognition, in 

that State, of a change of status, wrought by an extra-territorial law, has been displaced or varied by the will of the 

State of Missouri. 

I proceed then to inquire what the rules of international law prescribe concerning the change of status of the 

plaintiff wrought by the law of the Territory of Wisconsin. 

It is generally agreed by writers upon international law, and the rule has been judicially applied in a 

great number of cases, that wherever any question may arise concerning the status of a person, it must be 

determined according to that law which has next previously rightfully operated on and fixed that status. And, 

further, that the laws of a country do not rightfully operate upon and fix the status of persons who are within 

its limits in itinere, or who are abiding there for definite temporary purposes, as for health, curiosity, or occasional 

business; that these laws, known to writers on public and private international law as personal statutes, 

operate only on the inhabitants of the country. Not that it is or can be denied that each independent nation 

may, if it thinks fit, apply them to all persons within their limits. But when this is done, not in conformity 

with the principles of international law, other States are not understood to be willing to recognise or allow 

effect to such applications of personal statutes. It becomes necessary, therefore, to inquire whether the operation of 

the laws of the Territory of Wisconsin upon the status of the plaintiff was or was not such an operation as these 

principles of international law require other States to recognise and allow effect to. 

And this renders it needful to attend to the particular facts and circumstances of this case. 

It appears that this case came on for trial before the Circuit Court and a jury, upon an issue, in substance, 

whether the plaintiff, together with his wife and children, were the slaves of the defendant. 
 
 
 
 
 
 
 

170 



 

The court instructed the jury that, "upon the facts in this case, the law is with the defendant." This withdrew 

from the jury the consideration and decision of every matter of fact. The evidence in the case consisted of written 

admissions, signed by the counsel of the parties. If the case had been submitted to the judgment of the court, 

upon an agreed statement of facts, entered of record, in place of a special verdict, it would have been necessary for 

the court below, and for this court, to pronounce its judgment solely on those facts, thus agreed, without inferring  

any other facts therefrom. By the rules of the common law applicable to such a case, and by force of the seventh 

article of the amendments of the Constitution, this court is precluded from finding any fact not agreed to by the  

parties on the record. No submission to the court on a statement of facts was made. It was a trial by jury, in which 

certain admissions, made by the parties, were the evidence. The jury were not only competent, but were bound to  

draw from that evidence every inference which, in their judgment, exercised according to the rules of law, it would 

warrant. The Circuit Court took from the jury the power to draw any inferences from the admissions made 

by the parties, and decided the case for the defendant. This course can be justified here, if at all, only by its 

appearing that upon the facts agreed, and all such inferences of fact favorable to the plaintiff 's case, as the jury 

might have been warranted in drawing from those admissions, the law was with the defendant. Otherwise, the 

plaintiff would be deprived of the benefit of his trial by jury, by whom, for aught we can know, those inferences 

favorable to his case would have been drawn. The material facts agreed, bearing on this part of the case, are, 

that Dr. Emerson, the plaintiff 's master, resided about two years at the military post of Fort Snelling, being a 

surgeon in the army of the United States, his domicil of origin being unknown; and what, if anything, he had 

done, to preserve or change his domicil prior to his residence at Rock Island, being also unknown. Now, it is 

true, that under some circumstances the residence of a military officer at a particular place, in the discharge of his 

official duties, does not amount to the acquisition of a technical domicil. But it cannot be affirmed, with 

correctness, that it never does. There being actual residence, and this being presumptive evidence of domicil, all 

the circumstances of the case must be considered, before a legal conclusion can be reached, that his place of 

residence is not his domicil. If a military officer stationed at a particular post should entertain an expectation 

that his residence there would be indefinitely protracted, and in consequence should remove his family to the 

place where his duties were to be discharged, form a permanent domestic establishment there, exercise there the 

civil rights and discharge the civil duties of an inhabitant, while he did no act and manifested no intent to have 

a domicil elsewhere, I think no one would say that the mere fact that he was himself liable to be called away by 

the orders of the Government would prevent his acquisition of a technical domicil at the place of the residence 

of himself and his family. In other words, I do not think a military officer incapable of acquiring a domicil. 

(Bruce v. Bruce, 2 Bos. and Pul., 230; Munroe v. Douglass, 5 Mad. Ch. R., 232.) This being so, this case stands 

thus: there was evidence before the jury that Emerson resided about two years at Fort Snelling, in the 

Territory of Wisconsin. This may or may not 
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have been with such intent as to make it his technical domicil. The presumption is that it was. It is so laid 

down by this court, in Ennis v. Smith, (14 How.,) and the authorities in support of the position are there 

referred to. His intent was a question of fact for the jury. (Fitchburg v. Winchendon, 4 Cush., 190.) 

The case was taken from the jury. If they had power to find that the presumption of the necessary intent had 

not been rebutted, we cannot say, on this record, that Emerson had not his technical domicil at Fort Snelling. But, 

for reasons which I shall now proceed to give, I do not deem it necessary in this case to determine the question of  

the technical domicil of Dr. Emerson. 

It must be admitted that the inquiry whether the law of a particular country has rightfully fixed the status 

of a person, so that in accordance with the principles of international law that status should be recognised in other 

jurisdictions, ordinarily depends on the question whether the person was domiciled in the country whose laws 

are asserted to have fixed his status. But, in the United States, questions of this kind may arise, where an attempt 

to decide solely with reference to technical domicil, tested by the rules which are applicable to changes of places 

of abode from one country to another, would not be consistent with sound principles. And, in my judgment, this 

is one of those cases. 

The residence of the plaintiff, who was taken by his master, Dr. Emerson, as a slave, from Missouri to 

the State of Illinois, and thence to the Territory of Wisconsin, must be deemed to have been for the time being, 

and until he asserted his own separate intention, the same as the residence of his master; and the inquiry, 

whether the personal statutes of the Territory were rightfully extended over the plaintiff, and ought, in 

accordance with the rules of international law, to be allowed to fix his status, must depend upon the 

circumstances under which Dr. Emerson went into that Territory, and remained there; and upon the further 

question, whether anything was there rightfully done by the plaintiff to cause those personal statutes to operate 

on him. 

Dr. Emerson was an officer in the army of the United States. He went into the Territory to discharge his  

duty to the United States. The place was out of the jurisdiction of any particular State, and within the 

exclusive jurisdiction of the United States. It does not appear where the domicil of origin of Dr. Emerson was, 

nor whether or not he had lost it, and gained another domicil, nor of what particular State, if any, he was a citizen. 

On what ground can it be denied that all valid laws of the United States, constitutionally enacted by Congress  

for the government of the Territory, rightfully extended over an officer of the United States and his servant who 

went into the Territory to remain there for an indefinite length of time, to take part in its civil or military affairs?  

They were not foreigners, coming from abroad. Dr. Emerson was a citizen of the country which had 

exclusive jurisdiction over the Territory; and not only a citizen, but he went there in a public capacity, in the 

service of the same sovereignty which made the laws. Whatever those laws might be, whether of the kind 

denominated personal statutes, or not, so far as they were intended by the legislative will, constitutionally 

expressed, to operate 
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on him and his servant, and on the relations between them, they had a rightful operation, and no other State 

or country can refuse to allow that those laws might rightfully operate on the plaintiff and his servant, because 

such a refusal would be a denial that the United States could, by laws constitutionally enacted, govern their own 

servants, residing on their own Territory, over which the United States had the exclusive control, and in 

respect to which they are an independent sovereign power. Whether the laws now in question were 

constitutionally enacted, I repeat once more, is a separate question. But, assuming that they were, and that they 

operated directly on the status of the plaintiff, I consider that no other State or country could question the 

rightful power of the United States so to legislate, or, consistently with the settled rules of international law, 

could refuse to recognise the effects of such legislation upon the status of their officers and servants, as valid 

everywhere. This alone would, in my apprehension, be sufficient to decide this question. 

But there are other facts stated on the record which should not be passed over. It is agreed that, in the year 

1836, the plaintiff, while residing in the Territory, was married, with the consent of Dr. Emerson, to 

Harriet, named in the declaration as his wife, and that Eliza and Lizzie were the children of that marriage, the first 

named having been born on the Mississippi river, north of the line of Missouri, and the other having been 

born after their return to Missouri. And the inquiry is, whether, after the marriage of the plaintiff in the 

Territory, with the consent of Dr. Emerson, any other State or country can, consistently with the settled rules 

of international law, refuse to recognise and treat him as a free man, when suing for the liberty of himself, his wife, 

and the children of that marriage. It is in reference to his status, as viewed in other States and countries, that the 

contract of marriage and the birth of children becomes strictly material. At the same time, it is proper to 

observe that the female to whom he was married having been taken to the same military post of Fort Snelling 

as a slave, and Dr. Emerson claiming also to be her master at the time of her marriage, her status, and that of the 

children of the marriage, are also affected by the same considerations. 

If the laws of Congress governing the Territory of Wisconsin were constitutional and valid laws, there can 

be no doubt these parties were capable of contracting a lawful marriage, attended with all the usual civil rights and  

obligations of that condition. In that Territory they were absolutely free persons, having full capacity to enter into 

the civil contract of marriage. 

It is a principle of international law, settled beyond controversy in England and America, that a 

marriage, valid by the law of the place where it was contracted, and not in fraud of the law of any other place, 

is valid everywhere; and that no technical domicil at the place of the contract is necessary to make it so. (See 

Bishop on Mar. and Div., 125 — 129, where the cases are collected.) 

If, in Missouri, the plaintiff were held to be a slave, the validity and operation of his contract of marriage must 

be denied. He can have no legal rights; of course, not those of a husband and father. And the same is true of his 
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wife and children. The denial of his rights is the denial of theirs. So that, though lawfully married in the Territory, 

when they came out of it, into the State of Missouri, they were no longer husband and wife; and a child of that 

lawful marriage, though born under the same dominion where its parents contracted a lawful marriage, is not the 

fruit of that marriage, nor the child of its father, but subject to the maxim, partus scquitur ventrem. It must be 

borne in mind that in this case there is no ground for the inquiry, whether it be the will of the State of 

Missouri not to recognise the validity of the marriage of a fugitive slave, who escapes into a State or country 

where slavery is not allowed, and there contracts a marriage; or the validity of such a marriage, where the master, 

being a citizen of the State of Missouri, voluntarily goes with his slave, in itinere, into a State or country which 

does not permit slavery to exist, and the slave there contracts marriage without the consent of his master; for 

in this case, it is agreed, Dr. Emerson did consent; and no further question can arise concerning his rights, so far 

as their assertion is inconsistent with the validity of the marriage. Nor do I know of any ground for the assertion 

that this marriage was in fraud of any law of Missouri. It has been held by this court, that a bequest of property by 

a master to his slave, by necessary implication entitles the slave to his freedom; because, only as a freeman could he 

take and hold the bequest. (Legrand v. Darnall, 2 Pet. R., 664.) It has also been held, that when a master goes with 

his slave to reside for an indefinite period in a State where slavery is not tolerated, this operates as an act of 

manumission; because it is sufficiently expressive of the consent of the master that the slave should be free. (2 

Marshall's Ken. R., 470; 14 Martin's Louis. R., 401.) 

What, then, shall we say of the consent of the master, that the slave may contract a lawful marriage, attended 

with all the civil rights and duties which belong to that relation; that he may enter into a relation which none 

but a free man can assume — a relation which involves not only the rights and duties of the slave, but those of 

the other party to the contract, and of their descendants to the remotest generation? In my judgment, there can be 

no more effectual abandonment of the legal rights of a master over his slave, than by the consent of the master that  

the slave should enter into a contract of marriage, in a free State, attended by all the civil rights and 

obligations which belong to that condition. 

And any claim by Dr. Emerson, or any one claiming under him, the effect of which is to deny the validity 

of this marriage, and the lawful paternity of the children born from it, wherever asserted, is, in my judgment, 

a claim inconsistent with good faith and sound reason, as well as with the rules of international law. And I 

go further: in my opinion, a law of the State of Missouri, which should thus annul a marriage, lawfully 

contracted by these parties while resident in Wisconsin, not in fraud of any law of Missouri, or of any right of 

Dr. Emerson, who consented thereto, would be a law impairing the obligation of a contract, and within the 

prohibition of the Constitution of the United States. (See 4 Wheat., 629, 695, 696.) 
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To avoid misapprehension on this important and difficult subject, I will state, distinctly, the conclusions at 

which I have arrived. They are: 

First. The rules of international law respecting the emancipation of slaves, by the rightful operation of 

the laws of another State or country upon the status of the slave, while resident in such foreign State or country, 

are part of the common law of Missouri, and have not been abrogated by any statute law of that State. 

Second. The laws of the United States, constitutionally enacted, which operated directly on and changed 

the status of a slave coming into the Territory of Wisconsin with his master, who went thither to reside 

for an indefinite length of time, in the performance of his duties as an officer of the United States, had a 

rightful operation on the status of the slave, and it is in conformity with the rules of international law that this 

change of status should be recognised everywhere. 

Third. The laws of the United States, in operation in the Territory of Wisconsin at the time of the plaintiff 's 

residence there, did act directly on the status of the plaintiff, and change his status to that of a free man. 

Fourth. The plaintiff and his wife were capable of contracting, and, with the consent of Dr. Emerson, did 

contract a marriage in that Territory, valid under its laws; and the validity of this marriage cannot be 

questioned in Missouri, save by showing that it was in fraud of the laws of that State, or of some right derived 

from them; which cannot be shown in this case, because the master consented to it. 

Fifth. That the consent of the master that his slave, residing in a country which does not tolerate slavery, may 

enter into a lawful contract of marriage, attended with the civil rights and duties which belong to that condition, 

is an effectual act of emancipation. And the law does not enable Dr. Emerson, or any one claiming under him, 

to assert a title to the married persons as slaves, and thus destroy the obligation of the contract of marriage, and 

bastardize their issue, and reduce them to slavery. 

But it is insisted that the Supreme Court of Missouri has settled this case by its decision in Scott v. Emerson,  

(15 Missouri Reports, 576;) and that this decision is in conformity with the weight of authority elsewhere, 

and with sound principles. If the Supreme Court of Missouri had placed its decision on the ground that it 

appeared Dr. Emerson never became domiciled in the Territory, and so its laws could not rightfully operate 

on him and his slave; and the facts that he went there to reside indefinitely, as an officer of the United States, 

and that the plaintiff was lawfully married there, with Dr. Emerson's consent, were left out of view, the 

decision would find support in other cases, and I might not be prepared to deny its correctness. But the decision is 

not rested on this ground. The domicil of Dr. Emerson in that Territory is not questioned in that decision; 

and it is placed on a broad denial of the operation, in Missouri, of the law of any foreign State or country upon 

the status of a slave, going with his master from Missouri into such foreign State or country, even though they 

went thither to become, and actually became, permanent inhabitants of such foreign State or country, the laws 

whereof acted directly 
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on the status of the slave, and changed his status to that of a freeman. To the correctness of such a decision I  

cannot assent. In my judgment, the opinion of the majority of the court in that case is in conflict with its previous  

decisions, with a great weight of judicial authority in other slaveholding States, and with fundamental 

principles of private international law. Mr. Chief Justice Gamble, in his dissenting opinion in that case, said: "I 

regard the question as conclusively settled by repeated adjudications of this court; and if I doubted or denied the 

propriety of those decisions, I would not feel myself any more at liberty to overturn them, than I would any 

other series of decisions by which the law upon any other question had been settled. There is with me 

nothing in the law of slavery which distinguishes it from the law on any other subject, or allows any more 

accommodation to the temporary excitements which have gathered around it. * * * * * * But in the midst of all such 

excitement, it is proper that the judicial mind, calm and selfbalanced, should adhere to principles established 

when there was no feeling to disturb the view of the legal questions upon which the rights of parties depend." 

"In this State, it has been recognised from the beginning of the Government as a correct position in law, that 

the master who takes his slave to reside in a State or Territory where slavery is prohibited, thereby emancipates  

his slave." (Winney v. Whitesides, 1 Mo. 473; Le Grange v. Chouteau, 2 Mo. 20; Milley v. Smith, Ib., 36; 

Ralph v. Duncan, 3 Mo. 194; Julia v. McKinney, Ib., 270; Nat v. Ruddle, Ib., 400; Rachel v. Walker,603 4 Mo. 

350; Wilson 

. Melvin, 592.) 

Chief Justice Gamble has also examined the decisions of the courts of other States in which slavery is 

established, and finds them in accordance with these preceding decisions of the Supreme Court of Missouri to 

which he refers. It would be a useless parade of learning for me to go over the ground which he has so fully and 

ably occupied. 

But it is further insisted we are bound to follow this decision. I do not think so. In this case, it is to 

be determined what laws of the United States were in operation in the Territory of Wisconsin, and what was 

their effect on the status of the plaintiff. Could the plaintiff contract a lawful marriage there? Does any law of the 

State of Missouri impair the obligation of that contract of marriage, destroy his rights as a husband, bastardize the 

issue of the marriage, and reduce them to a state of slavery? 

These questions, which arise exclusively under the Constitution and laws of the United States, this 

court, under the Constitution and laws of the United States, has the rightful authority finally to decide. And if 

we look beyond these questions, we come to the consideration whether the rules of international law, which are 

part of the laws of Missouri until displaced by some statute not alleged to exist, do or do not require the 

status of the plaintiff, as fixed by the laws of the Territory of Wisconsin, to be recognised in Missouri. Upon 

such a question, not depending on any statute or local usage, but on principles of universal jurisprudence, this 

court has repeatedly asserted it could not hold itself bound by the decisions of State courts, however great 

respect might be felt for 
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their learning, ability, and impartiality. (See Swift v. Tyson, 16 Peters's R., 1; Carpenter v. The Providence 

Ins. Co., Ib., 495; Foxcroft v. Mallet, 4 How., 353; Rowan v. Runnels, 5 How., 134.) Some reliance has been 

placed on the fact that the decision in the Supreme Court of Missouri was between these parties, and the suit there 

was abandoned to obtain another trial in the courts of the United States. 

In Homer v. Brown, (16 How., 354,) this court made a decision upon the construction of a devise of lands, in 

direct opposition to the unanimous opinion of the Supreme Court of Massachusetts, between the same parties,  

respecting the same subject-matter — the claimant having become nonsuit in the State court, in order to bring 

his action in the Circuit Court of the United States. I did not sit in that case, having been of counsel for one 

of the parties while at the bar; but, on examining the report of the argument of the counsel for the plaintiff in 

error, I find they made the point, that this court ought to give effect to the construction put upon the will by the 

State court, to the end that rights respecting lands may be governed by one law, and that the law of the place 

where the lands are situated; that they referred to the State decision of the case, reported in 3 Cushing, 390, and 

to many decisions of this court. But this court does not seem to have considered the point of sufficient 

importance to notice it in their opinions. In Millar v. Austin, (13 How., 218,) an action was brought by the 

endorsee of a written promise. The question was, whether it was negotiable under a statute of Ohio. The Supreme 

Court of that State having decided it was not negotiable, the plaintiff became nonsuit, and brought his action 

in the Circuit Court of the United States. The decision of the Supreme Court of the State, reported in 4 Ves., L.J., 

527, was relied on. This court unanimously held the paper to be negotiable. 

When the decisions of the highest court of a State are directly in conflict with each other, it has been 

repeatedly held, here, that the last decision is not necessarily to be taken as the rule. (State Bank v. Knoop, 16 

How., 369; Pease v. Peck, 18 How., 599.) 

To these considerations I desire to add, that it was not made known to the Supreme Court of Missouri, so 

far as appears, that the plaintiff was married in Wisconsin with the consent of Dr. Emerson, and it is not 

made known to us that Dr. Emerson was a citizen of Missouri, a fact to which that court seem to have attached 

much importance. Sitting here to administer the law between these parties, I do not feel at liberty to 

surrender my own convictions of what the law requires, to the authority of the decision in 15 Missouri 

Reports. I have thus far assumed, merely for the purpose of the argument, that the laws of the United States, 

respecting slavery in this Territory, were constitutionally enacted by Congress. It remains to inquire whether 

they are constitutional and binding laws. 

In the argument of this part of the case at bar, it was justly considered by all the counsel to be necessary 

to ascertain the source of the power of Congress over the territory belonging to the United States. Until this 

is ascertained, it is not possible to determine the extent of that power. On the one side it was maintained that 

the 
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Constitution contains no express grant of power to organize and govern what is now known to the laws of 

the United States as a Territory. That whatever power of this kind exists, is derived by implication from the 

capacity of the United States to hold and acquire territory out of the limits of any State, and the necessity for 

its having some government. 

On the other side, it was insisted that the Constitution has not failed to make an express provision for 

this end, and that it is found in the third section of the fourth article of the Constitution. 

To determine which of these is the correct view, it is needful to advert to some facts respecting this subject,  

which existed when the Constitution was framed and adopted. It will be found that these facts not only shed  

much light on the question, whether the framers of the Constitution omitted to make a provision concerning the  

power of Congress to organize and govern Territories, but they will also aid in the construction of any 

provision which may have been made respecting this subject. 

Under the Confederation, the unsettled territory within the limits of the United States had been a subject of  

deep interest. Some of the States insisted that these lands were within their chartered boundaries, and that they 

had succeeded to the title of the Crown to the soil. On the other hand, it was argued that the vacant lands had 

been acquired by the United States, by the war carried on by them under a common Government and for the 

common interest. 

This dispute was further complicated by unsettled questions of boundary among several States. It not 

only delayed the accession of Maryland to the Confederation, but at one time seriously threatened its 

existence. (5 Jour. of Cong., 208, 442.) Under the pressure of these circumstances, Congress earnestly 

recommended to the several States a cession of their claims and rights to the United States. (5 Jour. of Cong., 

442.) And before the Constitution was framed, it had been begun. That by New York had been made on the 

1st day of March, 1781; that of Virginia on the 1st day of March, 1784; that of Massachusetts on the 19th day 

of April, 1785; that of Connecticut on the 14th day of September, 1786; that of South Carolina on the 8th day 

of August, 1787, while the Convention for framing the Constitution was in session. 

It is very material to observe, in this connection, that each of these acts cedes, in terms, to the United States,  

as well the jurisdiction as the soil. 

It is also equally important to note that, when the Constitution was framed and adopted, this plan of vesting 

in the United States, for the common good, the great tracts of ungranted lands claimed by the several States, in 

which so deep an interest was felt, was yet incomplete. It remained for North Carolina and Georgia to cede their 

extensive and valuable claims. These were made, by North Carolina on the 25th day of February, 1790, and 

by Georgia on the 24th day of April, 1802. The terms of these last-mentioned cessions will hereafter be 

noticed in another connection; but I observe here that each of them distinctly shows, upon its face, that they were 

not only 
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in execution of the general plan proposed by the Congress of the Confederation, but of a formed purpose of each of 

these States, existing when the assent of their respective people was given to the Constitution of the United 

States. It appears, then, that when the Federal Constitution was framed, and presented to the people of the several 

States for their consideration, the unsettled territory was viewed as justly applicable to the common benefit, so far  

as it then had or might attain thereafter a pecuniary value; and so far as it might become the seat of new States, 

to be admitted into the Union upon an equal footing with the original States. And also that the relations of the 

United States to that unsettled territory were of different kinds. The titles of the States of New York, 

Virginia, Massachusetts, Connecticut, and South Carolina, as well of soil as of jurisdiction, had been 

transferred to the United States. North Carolina and Georgia had not actually made transfers, but a confident 

expectation, founded on their appreciation of the justice of the general claim, and fully justified by the results, 

was entertained, that these cessions would be made. The ordinance of 1787 had made provision for the temporary 

government of so much of the territory actually ceded as lay northwest of the river Ohio. 

But it must have been apparent, both to the framers of the Constitution and the people of the several States  

who were to act upon it, that the Government thus provided for could not continue, unless the Constitution 

should confer on the United States the necessary powers to continue it. That temporary Government, under 

the ordinance, was to consist of certain officers, to be appointed by and responsible to the Congress of the  

Confederation; their powers had been conferred and defined by the ordinance. So far as it provided for the 

temporary government of the Territory, it was an ordinary act of legislation, deriving its force from the legislative  

power of Congress, and depending for its vitality upon the continuance of that legislative power. But the officers 

to be appointed for the Northwestern Territory, after the adoption of the Constitution, must necessarily be  

officers of the United States, and not of the Congress of the Confederation; appointed and commissioned by the  

President, and exercising powers derived from the United States under the Constitution. 

Such was the relation between the United States and the Northwestern Territory, which all reflecting 

men must have foreseen would exist, when the Government created by the Constitution should supersede 

that of the Confederation. That if the new Government should be without power to govern this Territory, it 

could not appoint and commission officers, and send them into the Territory, to exercise there legislative, 

judicial, and executive power; and that this Territory, which was even then foreseen to be so important, both 

politically and financially, to all the existing States, must be left not only without the control of the General 

Government, in respect to its future political relations to the rest of the States, but absolutely without any 

Government, save what its inhabitants, acting in their primary capacity, might from time to time create for 

themselves. 

But this Northwestern Territory was not the only territory, the soil and jurisdiction whereof were then 

understood to have been ceded to the United States. The cession by South Carolina, made in August, 1787, 
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was of "all the territory included within the river Mississippi, and a line beginning at that part of the said 

river which is intersected by the southern boundary of North Carolina, and continuing along the said 

boundary line until it intersects the ridge or chain of mountains which divides the Eastern from the Western 

waters; then to be continued along the top of the said ridge of mountains, until it intersects a line to be drawn 

due west from the head of the southern branch of the Tugaloo river, to the said mountains; and thence to run a 

due west course to the river Mississippi." 

It is true that by subsequent explorations it was ascertained that the source of the Tugaloo river, upon which 

the title of South Carolina depended, was so far to the northward, that the transfer conveyed only a narrow slip 

of land, about twelve miles wide, lying on the top of the ridge of mountains, and extending from the northern 

boundary of Georgia to the southern boundary of North Carolina. But this was a discovery made long after 

the cession, and there can be no doubt that the State of South Carolina, in making the cession, and the 

Congress in accepting it, viewed it as a transfer to the United States of the soil and jurisdiction of an extensive and 

important part of the unsettled territory ceded by the Crown of Great Britain by the treaty of peace, though its 

quantity or extent then remained to be ascertained._ 

_ Note by Mr. Justice Curtis. This statement that some territory did actually pass by this cession, is 

taken from the opinion of the court, delivered by Mr. Justice Wayne, in the case of Howard v. Ingersoll, reported 

in 13 How., 405. It is an obscure matter, and, on some examination of it, I have been led to doubt whether any 

territory actually passed by this cession. But as the fact is not important to the argument, I have not thought it 

necessary further to investigate it. 

It must be remembered also, as has been already stated, that not only was there a confident expectation 

entertained by the *608 other States, that North Carolina and Georgia would complete the plan already so far 

executed by New York, Virginia, Massachusetts, Connecticut, and South Carolina, but that the opinion was 

in no small degree prevalent, that the just title to this "back country," as it was termed, had vested in the 

United States by the treaty of peace, and could not rightfully be claimed by any individual State. 

There is another consideration applicable to this part of the subject, and entitled, in my judgment, to great 

weight. 

The Congress of the Confederation had assumed the power not only to dispose of the lands ceded, but to 

institute Governments and make laws for their inhabitants. In other words, they had proceeded to act under the  

cession, which, as we have seen, was as well of the jurisdiction as of the soil. This ordinance was passed on the 

13th of July, 1787. The Convention for framing the Constitution was then in session at Philadelphia. The proof 

is direct and decisive, that it was known to the Convention._ It is equally clear that it was admitted and 
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not to be within the legitimate powers of the Confederation to pass this ordinance. ( Jefferson's Works, vol. 9, pp. 

251, 276; Federalist, Nos. 38, 43.) 

_ It was published in a newspaper at Philadelphia, in May, and a copy of it was sent by R.H. Lee to Gen.  

Washington, on the 15th of July. (See p. 261, Cor. of Am. Rev., vol. 4, and Writings of Washington, vol. 9, 

p. 174.) 

The importance of conferring on the new Government regular powers commensurate with the objects to 

be attained, and thus avoiding the alternative of a failure to execute the trust assumed by the acceptance of the 

cessions made and expected, or its execution by usurpation, could scarcely fail to be perceived. That it was in fact  

perceived, is clearly shown by the Federalist, (No. 38,) where this very argument is made use of in commendation 

of the Constitution. 

Keeping these facts in view, it may confidently be asserted that there is very strong reason to believe, before we 

examine the Constitution itself, that the necessity for a competent grant of power to hold, dispose of, and govern 

territory, ceded and expected to be ceded, could not have escaped the attention of those who framed or adopted the 

Constitution; and that if it did not escape their attention, it could not fail to be adequately provided for. 

Any other conclusion would involve the assumption that a subject of the gravest national concern, respecting 

which the small States felt so much jealousy that it had been almost an insurmountable obstacle to the formation 

of the Confederation, and as to which all the States had deep pecuniary and political interests, and which had 

been so recently and constantly agitated, was nevertheless overlooked; or that such a subject was not overlooked,  

but designedly left unprovided for, though it was manifestly a subject of common concern, which belonged to 

the care of the General Government, and adequate provision for which could not fail to be deemed necessary and 

proper. 

The admission of new States, to be framed out of the ceded territory, early attracted the attention of the 

Convention. Among the resolutions introduced by Mr. Randolph, on the 29th of May, was one on this 

subject, (Res. No. 10, 5 Elliot, 128,) which, having been affirmed in Committee of the Whole, on the 5th of 

June, (5 Elliot, 156,) and reported to the Convention on the 13th of June, (5 Elliot, 190,) was referred to the 

Committee of Detail, to prepare the Constitution, on the 26th of July, (5 Elliot, 376.) This committee 

reported an article for the admission of new States "lawfully constituted or established." Nothing was said 

concerning the power of Congress to prepare or form such States. This omission struck Mr. Madison, who, 

on the 18th of August, (5 Elliot, 439,) moved for the insertion of power to dispose of the unappropriated lands of 

the United States, and to institute temporary Governments for new States arising therein. 

On the 29th of August, (5 Elliot, 492,) the report of the committee was taken up, and after debate, which 

exhibited great diversity of views concerning the proper mode of providing for the subject, arising out of 
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supposed diversity of interests of the large and small States, and between those which had and those which had  

not unsettled territory, but no difference of opinion respecting the propriety and necessity of some adequate 

provision for the subject, Gouverneur Morris moved the clause as it stands in the Constitution. This met 

with general approbation, and was at once adopted. The whole section is as follows: 

"New States may be admitted by the Congress into this Union; but no new State shall be formed or erected 

within the jurisdiction of any other State, nor any State be formed by the junction of two or more States, or parts  

of States, without the consent of the Legislatures of the States concerned, as well as of Congress. 

"The Congress shall have power to dispose of and make all needful rules and regulations respecting the  

territory or other property belonging to the United States; and nothing in this Constitution shall be so 

construed as to prejudice any claims of the United States or any particular State." That Congress has some power 

to institute temporary Governments over the territory, I believe all agree; and, if it be admitted that the 

necessity of some power to govern the territory of the United States could not and did not escape the attention of 

the Convention and the people, and that the necessity is so great, that, in the absence of any express grant, it is 

strong enough to raise an implication of the existence of that power, it would seem to follow that it is also strong 

enough to afford material aid in construing an express grant of power respecting that territory; and that they 

who maintain the existence of the power, without finding any words at all in which it is conveyed, should be 

willing to receive a reasonable interpretation of language of the Constitution, manifestly intended to relate to 

the territory, and to convey to Congress some authority concerning it. 

It would seem, also, that when we find the subjectmatter of the growth and formation and admission of new 

States, and the disposal of the territory for these ends, were under consideration, and that some provision therefor 

was expressly made, it is improbable that it would be, in its terms, a grossly inadequate provision; and that an 

indispensably necessary power to institute temporary Governments, and to legislate for the inhabitants of the 

territory, was passed silently by, and left to be deduced from the necessity of the case. 

In the argument at the bar, great attention has been paid to the meaning of the word "territory." Ordinarily, 

when the territory of a sovereign power is spoken of, it refers to that tract of country which is under the political  

jurisdiction of that sovereign power. Thus Chief Justice Marshall (in United States v. Bevans, 3 Wheat., 386) says: 

"What, then, is the extent of jurisdiction which a State possesses? We answer, without hesitation, the jurisdiction  

of a State is coextensive with its territory." Examples might easily be multiplied of this use of the word, but 

they are unnecessary, because it is familiar. But the word "territory" is not used in this broad and general sense in 

this clause of the Constitution. 

At the time of the adoption of the Constitution, the United States held a great tract of country 

northwest of the Ohio; another tract, then of unknown extent, ceded by South Carolina; and a confident 

expectation was 
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then entertained, and afterwards realized, that they then were or would become the owners of other great tracts, 

claimed by North Carolina and Georgia. These ceded tracts lay within the limits of the United States, and out 

of the limits of any particular State; and the cessions embraced the civil and political jurisdiction, and so much 

of the soil as had not previously been granted to individuals. 

These words, "territory belonging to the United States," were not used in the Constitution to describe 

an abstraction, but to identify and apply to these actual subjects matter then existing and belonging to the 

United States, and other similar subjects which might afterwards be acquired; and this being so, all the essential 

qualities and incidents attending such actual subjects are embraced within the words "territory belonging to 

the United States," as fully as if each of those essential qualities and incidents had been specifically described. 

I say, the essential qualities and incidents. But in determining what were the essential qualities and incidents 

of the subject with which they were dealing, we must take into consideration not only all the particular facts 

which were immediately before them, but the great consideration, ever present to the minds of those who framed 

and adopted the Constitution, that they were making a frame of government for the people of the United States 

and their posterity, under which they hoped the United States might be, what they have now become, a great and 

powerful nation, possessing the power to make war and to conclude treaties, and thus to acquire territory. (See  

Cerré v. Pitot, 6 Cr., 336; Am. Ins. Co. v. Canter, 1 Pet., 542.) With these in view, I turn to examine the clause 

of the article now in question. 

It is said this provision has no application to any territory save that then belonging to the United States. 

I have already shown that, when the Constitution was framed, a confident expectation was entertained, which was 

speedily realized, that North Carolina and Georgia would cede their claims to that great territory which lay 

west of those States. No doubt has been suggested that the first clause of this same article, which enabled Congress 

to admit new States, refers to and includes new States to be formed out of this territory, expected to be thereafter  

ceded by North Carolina and Georgia, as well as new States to be formed out of territory northwest of the Ohio, 

which then had been ceded by Virginia. It must have been seen, therefore, that the same necessity would exist for  

an authority to dispose of and make all needful regulations respecting this territory, when ceded, as existed for a 

like authority respecting territory which had been ceded. 

No reason has been suggested why any reluctance should have been felt, by the framers of the Constitution, 

to apply this provision to all the territory which might belong to the United States, or why any distinction should 

have been made, founded on the accidental circumstance of the dates of the cessions; a circumstance in no way 

material as respects the necessity for rules and regulations, or the propriety of conferring on the Congress power 

to make them. And if we look at the course of the debates in the Convention on this article, we shall find that the 
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then unceded lands, so far from having been left out of view in adopting this article, constituted, in the minds of  

members, a subject of even paramount importance. 

Again, in what an extraordinary position would the limitation of this clause to territory then belonging to the  

United States, place the territory which lay within the chartered limits of North Carolina and Georgia. The 

title to that territory was then claimed by those States, and by the United States; their respective claims are 

purposely left unsettled by the express words of this clause; and when cessions were made by those States, they 

were merely of their claims to this territory, the United States neither admitting nor denying the validity of 

those claims; so that it was impossible then, and has ever since remained impossible, to know whether this 

territory did or did not then belong to the United States; and, consequently, to know whether it was within or 

without the authority conferred by this clause, to dispose of and make rules and regulations respecting the 

territory of the United States. This attributes to the eminent men who acted on this subject a want of ability and 

forecast, or a want of attention to the known facts upon which they were acting, in which I cannot concur. 

There is not, in my judgment, anything in the language, the history, or the subject-matter of this article, 

which restricts its operation to territory owned by the United States when the Constitution was adopted. 

But it is also insisted that provisions of the Constitution respecting territory belonging to the United 

States do not apply to territory acquired by treaty from a foreign nation. This objection must rest upon the 

position that the Constitution did not authorize the Federal Government to acquire foreign territory, and 

consequently has made no provision for its government when acquired; or, that though the acquisition of 

foreign territory was contemplated by the Constitution, its provisions concerning the admission of new 

States, and the making of all needful rules and regulations respecting territory belonging to the United States, 

were not designed to be applicable to territory acquired from foreign nations. 

It is undoubtedly true, that at the date of the treaty of 1803, between the United States and France, for  

the cession of Louisiana, it was made a question, whether the Constitution had conferred on the executive 

department of the Government of the United States power to acquire foreign territory by a treaty. 

There is evidence that very grave doubts were then entertained concerning the existence of this power. But 

that there was then a settled opinion in the executive and legislative branches of the Government, that this power 

did not exist, cannot be admitted, without at the same time imputing to those who negotiated and ratified the 

treaty, and passed the laws necessary to carry it into execution, a deliberate and known violation of their oaths to 

support the Constitution; and whatever doubts may then have existed, the question must now be taken to have 

been settled. Four distinct acquisitions of foreign territory have been made by as many different treaties, under as 

many different Administrations. Six States, formed on such territory, are now in the Union. Every branch of 

this Government, during a period of more than fifty years, has participated in these transactions. To question 

their 
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validity now, is vain. As was said by Mr. Chief Justice Marshall, in the American Insurance Company v. 

Canter, (1 Peters, 542,) "the Constitution confers absolutely on the Government of the Union the powers of 

making war and of making treaties; consequently, that Government possesses the power of acquiring territory, 

either by conquest or treaty." (See Cerré v. Pitot, 6 Cr., 336.) And I add, it also possesses the power of governing 

it, when acquired, not by resorting to suppositious powers, nowhere found described in the Constitution, but 

expressly granted in the authority to make all needful rules and regulations respecting the territory of the United 

States. 

There was to be established by the Constitution a frame of government, under which the people of the United 

States and their posterity were to continue indefinitely. To take one of its provisions, the language of which is  

broad enough to extend throughout the existence of the Government, and embrace all territory belonging to the  

United States throughout all time, and the purposes and objects of which apply to all territory of the United 

States, and narrow it down to territory belonging to the United States when the Constitution was framed, 

while at the same time it is admitted that the Constitution contemplated and authorized the acquisition, from 

time to time, of other and foreign territory, seems to me to be an interpretation as inconsistent with the nature 

and purposes of the instrument, as it is with its language, and I can have no hesitation in rejecting it. 

I construe this clause, therefore, as if it had read, Congress shall have power to make all needful rules and 

regulations respecting those tracts of country, out of the limits of the several States, which the United States have  

acquired, or may hereafter acquire, by cessions, as well of the jurisdiction as of the soil, so far as the soil may be the 

property of the party making the cession, at the time of making it. 

It has been urged that the words "rules and regulations" are not appropriate terms in which to convey 

authority to make laws for the government of the territory. 

But it must be remembered that this is a grant of power to the Congress — that it is therefore 

necessarily a grant of power to legislate — and, certainly, rules and regulations respecting a particular subject, 

made by the legislative power of a country, can be nothing but laws. Nor do the particular terms employed, in 

my judgment, tend in any degree to restrict this legislative power. Power granted to a Legislature to make all 

needful rules and regulations respecting the territory, is a power to pass all needful laws respecting it. 

The word regulate, or regulation, is several times used in the Constitution. It is used in the fourth 

section of the first article to describe those laws of the States which prescribe the times, places, and manner, of 

choosing Senators and Representatives; in the second section of the fourth article, to designate the legislative 

action of a State on the subject of fugitives from service, having a very close relation to the matter of our present 

inquiry; in the second section of the third article, to empower Congress to fix the extent of the appellate 

jurisdiction of this court; and, finally, in the eighth section of the first article are the words, "Congress shall have 

power to regulate commerce." 
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It is unnecessary to describe the body of legislation which has been enacted under this grant of power;  

its variety and extent are well known. But it may be mentioned, in passing, that under this power to 

regulate commerce, Congress has enacted a great system of municipal laws, and extended it over the vessels and 

crews of the United States on the high seas and in foreign ports, and even over citizens of the United States 

resident in China; and has established judicatures, with power to inflict even capital punishment within that 

country. 

If, then, this clause does contain a power to legislate respecting the territory, what are the limits of that power? 

To this I answer, that, in common with all the other legislative powers of Congress, it finds limits in the 

express prohibitions on Congress not to do certain things; that, in the exercise of the legislative power, 

Congress cannot pass an ex post facto law or bill of attainder; and so in respect to each of the other prohibitions 

contained 

in the Constitution. 

Besides this, the rules and regulations must be needful. But undoubtedly the question whether a particular 

rule or regulation be needful, must be finally determined by Congress itself. Whether a law be needful, is a 

legislative or political, not a judicial, question. Whatever Congress deems needful is so, under the grant of power. 

Nor am I aware that it has ever been questioned that laws providing for the temporary government of the 

settlers on the public lands are needful, not only to prepare them for admission to the Union as States, but even 

to enable the United States to dispose of the lands. 

Without government and social order, there can be no property; for without law, its ownership, its use, and 

the power of disposing of it, cease to exist, in the sense in which those words are used and understood in all  

civilized States. 

Since, then, this power was manifestly conferred to enable the United States to dispose of its public lands to 

settlers, and to admit them into the Union as States, when in the judgment of Congress they should be fitted  

therefor, since these were the needs provided for, since it is confessed that Government is indispensable to provide 

for those needs, and the power is, to make all needful rules and regulations respecting the territory, I cannot  

doubt that this is a power to govern the inhabitants of the territory, by such laws as Congress deems needful, until  

they obtain admission as States. Whether they should be thus governed solely by laws enacted by Congress, 

or partly by laws enacted by legislative power conferred by Congress, is one of those questions which depend on 

the judgment of Congress — a question which of these is needful. 

But it is insisted, that whatever other powers Congress may have respecting the territory of the United States,  

the subject of negro slavery forms an exception. 

The Constitution declares that Congress shall have power to make " all needful rules and regulations" 

respecting the territory belonging to the United States. 
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The assertion is, though the Constitution says all, it does not mean all — though it says all, 

without qualification, it means all except such as allow or prohibit slavery. It cannot be doubted that it is 

incumbent on those who would thus introduce an exception not found in the language of the instrument, to 

exhibit some solid and satisfactory reason, drawn from the subject-matter or the purposes and objects of the 

clause, the context, or from other provisions of the Constitution, showing that the words employed in this 

clause are not to be understood according to their clear, plain, and natural signification. 

The subject-matter is the territory of the United States out of the limits of every State, and consequently 

under the exclusive power of the people of the United States. Their will respecting it, manifested in the  

Constitution, can be subject to no restriction. The purposes and objects of the clause were the enactment of 

laws concerning the disposal of the public lands, and the temporary government of the settlers thereon until  

new States should be formed. It will not be questioned that, when the Constitution of the United States was  

framed and adopted, the allowance and the prohibition of negro slavery were recognised subjects of municipal 

legislation; every State had in some measure acted thereon; and the only legislative act concerning the territory — 

the ordinance of 1787, which had then so recently been passed — contained a prohibition of slavery. The purpose 

and object of the clause being to enable Congress to provide a body of municipal law for the government of the  

settlers, the allowance or the prohibition of slavery comes within the known and recognised scope of  that purpose 

and object. 

There is nothing in the context which qualifies the grant of power. The regulations must be "respecting  

the territory." An enactment that slavery may or may not exist there, is a regulation respecting the 

territory. Regulations must be needful; but it is necessarily left to the legislative discretion to determine 

whether a law be needful. No other clause of the Constitution has been referred to at the bar, or has been seen 

by me, which imposes any restriction or makes any exception concerning the power of Congress to allow or 

prohibit slavery in the territory belonging to the United States. 

A practical construction, nearly contemporaneous with the adoption of the Constitution, and continued by 

repeated instances through a long series of years, may always influence, and in doubtful cases should determine, 

the judicial mind, on a question of the interpretation of the Constitution. (Stuart v. Laird, 1 Cranch, 269; 

Martin 

v. Hunter, 1 Wheat, 304; Cohens v. Virginia, 6 Wheat., 264; Prigg . Pennsylvania, 16 Pet., 621; Cooley v. 

Port Wardens, 12 How., 315.) In this view, I proceed briefly to examine the practical construction placed on the 

clause now in question, so far as it respects the inclusion therein of power to permit or prohibit slavery in the 

Territories. It has already been stated, that after the Government of the United States was organized 

under the Constitution, the temporary Government of the Territory northwest of the river Ohio could no 

longer exist, save under the powers conferred on Congress by the Constitution. Whatever legislative, judicial, 

or executive 
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authority should be exercised therein could be derived only from the people of the United States under the  

Constitution. And, accordingly, an act was passed on the 7th day of August, 1789, (1 Stat. at Large, 50,) 

which recites: "Whereas, in order that the ordinance of the United States in Congress assembled, for the 

government of the territory northwest of the river Ohio, may continue to have full effect, it is required that 

certain provisions should be made, so as to adapt the same to the present Constitution of the United States." It 

then provides for the appointment by the President of all officers, who, by force of the ordinance, were to have 

been appointed by the Congress of the Confederation, and their commission in the manner required by the 

Constitution; and empowers the Secretary of the Territory to exercise the powers of the Governor in case of the 

death or necessary absence of the latter. 

Here is an explicit declaration of the will of the first Congress, of which fourteen members, including 

Mr. Madison, had been members of the Convention which framed the Constitution, that the ordinance, one 

article of which prohibited slavery, "should continue to have full effect." Gen. Washington, who signed this 

bill, as President, was the President of that Convention. 

It does not appear to me to be important, in this connection, that that clause in the ordinance which 

prohibited slavery was one of a series of articles of what is therein termed a compact. The Congress of the  

Confederation had no power to make such a compact, nor to act at all on the subject; and after what had been so 

recently said by Mr. Madison on this subject, in the thirty-eighth number of the Federalist, I cannot suppose that 

he, or any others who voted for this bill, attributed any intrinsic effect to what was denominated in the ordinance 

a compact between "the original States and the people and States in the new territory;" there being no new 

States then in existence in the territory, with whom a compact could be made, and the few scattered inhabitants,  

unorganized into a political body, not being capable of becoming a party to a treaty, even if the Congress of the  

Confederation had had power to make one touching the government of that territory. 

I consider the passage of this law to have been an assertion by the first Congress of the power of the United 

States to prohibit slavery within this part of the territory of the United States; for it clearly shows that slavery 

was thereafter to be prohibited there, and it could be prohibited only by an exertion of the power of the United 

States, under the Constitution; no other power being capable of operating within that territory after the 

Constitution took effect. 

On the 2d of April, 1790, (1 Stat. at Large, 106,) the first Congress passed an act accepting a deed of 

cession by North Carolina of that territory afterwards erected into the State of Tennessee. The fourth express 

condition contained in this deed of cession, after providing that the inhabitants of the Territory shall be 

temporarily governed in the same manner as those beyond the Ohio, is followed by these words: " Provided, 

always, that no regulations made or to be made by Congress shall tend to emancipate slaves." This provision 

shows that it was 
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then understood Congress might make a regulation prohibiting slavery, and that Congress might also allow it to  

continue to exist in the Territory; and accordingly, when, a few days later, Congress passed the act of May 20th, 

1790, (1 Stat. at Large, 123,) for the government of the Territory south of the river Ohio, it provided, "and 

the Government of the Territory south of the Ohio shall be similar to that now exercised in the Territory 

northwest of the Ohio, except so far as is otherwise provided in the conditions expressed in an act of Congress of 

the present session, entitled, 'An act to accept a cession of the claims of the State of North Carolina to a 

certain district of western territory.'" Under the Government thus established, slavery existed until the 

Territory became the State of Tennessee. 

On the 7th of April, 1798, (1 Stat. at Large, 649,) an act was passed to establish a Government in 

the Mississippi Territory in all respects like that exercised in the Territory northwest of the Ohio, 

"excepting and excluding the last article of the ordinance made for the government thereof by the late Congress, 

on the 13th day of July, 1787." When the limits of this Territory had been amicably settled with Georgia, and 

the latter ceded all its claim thereto, it was one stipulation in the compact of cession, that the ordinance of July 

13th, 1787, "shall in all its parts extend to the Territory contained in the present act of cession, that article 

only excepted which forbids slavery." The Government of this Territory was subsequently established and 

organized under the act of May 10th, 1800; but so much of the ordinance as prohibited slavery was not put in 

operation there. 

Without going minutely into the details of each case, I will now give reference to two classes of acts, in 

one of which Congress has extended the ordinance of 1787, including the article prohibiting slavery, over 

different Territories, and thus exerted its power to prohibit it; in the other, Congress has erected 

Governments over Territories acquired from France and Spain, in which slavery already existed, but refused 

to apply to them that part of the Government under the ordinance which excluded slavery. 

Of the first class are the act of May 7th, 1800, (2 Stat. at Large, 58,) for the government of the Indiana 

Territory; the act of January 11th, 1805, (2 Stat. at Large, 309,) for the government of Michigan Territory; 

the act of May 3d 1809, (2 Stat. at Large, 514,) for the government of the Illinois Territory; the act of April 

20th, 1836, (5 Stat. at Large, 10,) for the government of the Territory of Wisconsin; the act of June 12th, 

1838, for the government of the Territory of Iowa; the act of August 14th, 1848, for the government of the 

Territory of Oregon. To these instances should be added the act of March 6th, 1820, (3 Stat. at Large, 548,) 

prohibiting slavery in the territory acquired from France, being northwest of Missouri, and north of thirty-six 

degrees thirty minutes north latitude. 

Of the second class, in which Congress refused to interfere with slavery already existing under the municipal  

law of France or Spain, and established Governments by which slavery was recognised and allowed, are: the act 

of March 26th, 1804, (2 Stat. at Large, 283,) for the government of Louisiana; the act of March 2d 1805, 

(2 
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Stat. at Large, 322,) for the government of the Territory of Orleans; the act of June 4th, 1812, (2 Stat. at 

Large, 743,) for the government of the Missouri Territory; the act of March 30th, 1822, (3 Stat. at Large, 

654,) for the government of the Territory of Florida. Here are eight distinct instances, beginning with the 

first Congress, and coming down to the year 1848, in which Congress has excluded slavery from the 

territory of the United States; and six distinct instances in which Congress organized Governments of 

Territories by which slavery was recognised and continued, beginning also with the first Congress, and 

coming down to the year 1822. These acts were severally signed by seven Presidents of the United States, 

beginning with General Washington, and coming regularly down as far as Mr. John Quincy Adams, thus 

including all who were in public life when the Constitution was adopted. 

If the practical construction of the Constitution contemporaneously with its going into effect, by 

men intimately acquainted with its history from their personal participation in framing and adopting 

it, and continued by them through a long series of acts of the gravest importance, be entitled to weight in the 

judicial mind on a question of construction, it would seem to be difficult to resist the force of the acts above 

adverted to. It appears, however, from what has taken place at the bar, that notwithstanding the 

language of the Constitution, and the long line of legislative and executive precedents under it, three different 

and opposite views 

are taken of the power of Congress respecting slavery in the Territories. 

One is, that though Congress can make a regulation prohibiting slavery in a Territory, they cannot 

make a regulation allowing it; another is, that it can neither be established nor prohibited by Congress, but 

that the people of a Territory, when organized by Congress, can establish or prohibit slavery; while the third 

is, that the Constitution itself secures to every citizen who holds slaves, under the laws of any State, the 

indefeasible right to carry them into any Territory, and there hold them as property. 

No particular clause of the Constitution has been referred to at the bar in support of either of these views. The 

first seems to be rested upon general considerations concerning the social and moral evils of slavery, its relations 

to republican Governments, its inconsistency with the Declaration of Independence and with natural right. 

The second is drawn from considerations equally general, concerning the right of self-government, and 

the nature of the political institutions which have been established by the people of the United States. 

While the third is said to rest upon the equal right of all citizens to go with their property upon the 

public domain, and the inequality of a regulation which would admit the property of some and exclude the 

property of other citizens; and, inasmuch as slaves are chiefly held by citizens of those particular. States where 

slavery is established, it is insisted that a regulation excluding slavery from a Territory operates, practically, 

to make an unjust discrimination between citizens of different States, in respect to their use and enjoyment of 

the territory of the United States. 
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With the weight of either of these considerations, when presented to Congress to influence its action, this 

court has no concern. One or the other may be justly entitled to guide or control the legislative judgment upon 

what is a needful regulation. The question here is, whether they are sufficient to authorize this court to insert 

into this clause of the Constitution an exception of the exclusion or allowance of slavery, not found therein, nor 

in any other part of that instrument. To engraft on any instrument a substantive exception not found in it, 

must be admitted to be a matter attended with great difficulty. And the difficulty increases with the 

importance of the instrument, and the magnitude and complexity of the interests involved in its 

construction. To allow this to be done with the Constitution, upon reasons purely political, renders its 

judicial interpretation impossible 

— because judicial tribunals, as such, cannot decide upon political considerations. Political reasons have not  

the requisite certainty to afford rules of juridical interpretation. They are different in different men. They 

are different in the same men at different times. And when a strict interpretation of the Constitution, 

according to the fixed rules which govern the interpretation of laws, is abandoned, and the theoretical opinions of 

individuals are allowed to control its meaning, we have no longer a Constitution; we are under the government of 

individual men, who for the time being have power to declare what the Constitution is, according to their own 

views of what it ought to mean. When such a method of interpretation of the Constitution obtains, in place of 

a republican Government, with limited and defined powers, we have a Government which is merely an 

exponent of the will of Congress; or what, in my opinion, would not be preferable, an exponent of the individual 

political opinions of the members of this court. 

If it can be shown, by anything in the Constitution itself, that when it confers on Congress the power to  

make all needful rules and regulations respecting the territory belonging to the United States, the exclusion 

or the allowance of slavery was excepted; or if anything in the history of this provision tends to show that such 

an exception was intended by those who framed and adopted the Constitution to be introduced into it, I hold it 

to be my duty carefully to consider, and to allow just weight to such considerations in interpreting the positive 

text of the Constitution. But where the Constitution has said all needful rules and regulations, I must find 

something more than theoretical reasoning to induce me to say it did not mean all. 

There have been eminent instances in this court closely analogous to this one, in which such an attempt to 

introduce an exception, not found in the Constitution itself, has failed of success. 

By the eighth section of the first article, Congress has the power of exclusive legislation in all cases 

whatsoever within this District. 

In the case of Loughborough v. Blake, (5 Whea., 324,) the question arose, whether Congress has power to 

impose direct taxes on persons and property in this District. It was insisted, that though the grant of power 

was in its terms broad enough to include direct taxation, it must be limited by the principle, that taxation 

and 
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representation are inseparable. It would not be easy to fix on any political truth, better established or more fully admitted in 

our country, than that taxation and representation must exist together. We went into the war of the Revolution to assert 

it, and it is incorporated as fundamental into all American Governments. But however true and important this maxim 

may be, it is not necessarily of universal application. It was for the people of the United States, who ordained the 

Constitution, to decide whether it should or should not be permitted to operate within this District. Their decision 

was embodied in the words of the Constitution; and as that contained no such exception as would permit the maxim 

to operate in this District, this court, interpreting that language, held that the exception did not exist. 

Again, the Constitution confers on Congress power to regulate commerce with foreign nations. Under this, 

Congress passed an act on the 22d of December, 1807, unlimited in duration, laying an embargo on all ships  and 

vessels in the ports or within the limits and jurisdiction of the United States. No law of the United States ever 

pressed so severely upon particular States. Though the constitutionality of the law was contested with an earnestness 

and zeal proportioned to the ruinous effects which were felt from it, and though, as Mr. Chief Justice Marshall has said, (9 

Wheat., 192,) "a want of acuteness in discovering objections to a measure to which they felt  the most deep-rooted hostility 

will not be imputed to those who were arrayed in opposition to this," I am not aware that the fact that it prohibited the 

use of a particular species of property, belonging almost exclusively to citizens of a few States, and this indefinitely, was 

ever supposed to show that it was unconstitutional. Something much more stringent, as a ground of legal judgment, was 

relied on — that the power to regulate commerce did not include the power to annihilate commerce. 

But the decision was, that under the power to regulate commerce, the power of Congress over the subject was 

restricted only by those exceptions and limitations contained in the Constitution; and as neither the clause in question, 

which was a general grant of power to regulate commerce, nor any other clause of the Constitution,  imposed any 

restrictions as to the duration of an embargo, an unlimited prohibition of the use of the shipping of the country was 

within the power of Congress. On this subject, Mr. Justice Daniel, speaking for the court in the case of United States 

v. Marigold, (9 How., 560,) says: "Congress are, by the Constitution, vested with the power to regulate commerce with 

foreign nations; and however, at periods of high excitement, an application of the terms 'to regulate commerce, such as 

would embrace absolute prohibition, may have been questioned, yet, since the passage of the embargo and non-intercourse 

laws, and the repeated judicial sanctions these statutes have received, it can scarcely at this day be open to doubt, that every 

subject falling legitimately within the sphere of commercial regulation may be partially or wholly excluded, when either 

measure shall be demanded by the safety or the important interests of the entire nation. The power once conceded, it may 

operate on any and every subject of commerce to which the legislative discretion may apply it." 

If power to regulate commerce extends to an indefinite prohibition of the use of all vessels belonging to 

citizens of the several States, and may operate, without exception, upon every subject of commerce to which 

the legislative discretion may apply it, upon what grounds can I say that power to make all needful 

rules and regulations respecting the territory of the United States is subject to an exception of the allowance 

or prohibition of slavery therein? While the regulation is one "respecting the territory," while it is, in the 

judgment of Congress, "a needful regulation," and is thus completely within the words of the grant, while no 

other clause of the Constitution can be shown, which requires the insertion of an exception respecting slavery, and 

while the practical construction for a period of upwards of fifty years forbids such an exception, it would, in  
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my opinion, violate every sound rule of interpretation to force that exception into the Constitution upon 

the strength of abstract political reasoning, which we are bound to believe the people of the United States 

thought insufficient to induce them to limit the power of Congress, because what they have said contains no such 

limitation. 

Before I proceed further to notice some other grounds of supposed objection to this power of Congress, I 

desire to say, that if it were not for my anxiety to insist upon what I deem a correct exposition of the Constitution,  

if I looked only to the purposes of the argument, the source of the power of Congress asserted in the opinion 

of the majority of the court would answer those purposes equally well. For they admit that Congress has power 

to organize and govern the Territories until they arrive at a suitable condition for admission to the Union; 

they admit, also, that the kind of Government which shall thus exist should be regulated by the condition and 

wants of each Territory, and that it is necessarily committed to the discretion of Congress to enact such laws 

for that purpose as that discretion may dictate; and no limit to that discretion has been shown, or even suggested, 

save those positive prohibitions to legislate, which are found in the Constitution. I confess myself unable to 

perceive any difference whatever between my own opinion of the general extent of the power of Congress and the 

opinion of the majority of the court, save that I consider it derivable from the express language of the 

Constitution, while they hold it to be silently implied from the power to acquire territory. Looking at the 

power of Congress over the Territories as of the extent just described, what positive prohibition exists in the 

Constitution, which restrained Congress from enacting a law in 1820 to prohibit slavery north of thirty-six 

degrees thirty minutes north latitude? The only one suggested is that clause in the fifth article of the 

amendments of the Constitution which declares that no person shall be deprived of his life, liberty, or 

property, without due process of law. I will now proceed to examine the question, whether this clause is entitled 

to the effect thus attributed to it. It is necessary, first, to have a clear view of the nature and incidents of that 

particular species of property which is now in question. 
 

Slavery, being contrary to natural right, is created only by municipal law. This is not only plain in itself, and 

agreed by all writers on the subject, but is inferable from the Constitution, and has been explicitly declared by this  court. 

The Constitution refers to slaves as "persons held to service in one State, under the laws thereof." Nothing can more 

clearly describe a status created by municipal law. In Prigg . Pennsylvania, (10 Pet., 611,) this court said: "The state 

of slavery is deemed to be a mere municipal regulation, founded on and limited to the range of territorial laws." In 

Rankin v. Lydia, (2 Marsh., 12, 470,) the Supreme Court of Appeals of Kentucky said: "Slavery is sanctioned by the 

laws of this State, and the right to hold them under our municipal regulations is unquestionable. But we view this as a 

right existing by positive law of a municipal character, without foundation in the law of nature or the unwritten 

common law." I am not acquainted with any case or writer questioning the correctness of this doctrine. (See also 1 

Burge, Col. and For. Laws, 738 — 741, where the authorities are collected.) 

The status of slavery is not necessarily always attended with the same powers on the part of the master. The master is 

subject to the supreme power of the State, whose will controls his action towards his slave, and this control must be 

defined and regulated by the municipal law. In one State, as at one period of the Roman law, it may put the life of the  
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slave into the hand of the master; others, as those of the United States, which tolerate slavery, may treat the slave as 

a person, when the master takes his life; while in others, the law may recognise a right of the slave to be protected from cruel 

treatment. In other words, the status of slavery embraces every condition, from that in which the slave is known to the 

law simply as a chattel, with no civil rights, to that in which he is recognised as a person for all purposes, save the 

compulsory power of directing and receiving the fruits of his labor. Which of these conditions shall attend the status 

of slavery, must depend on the municipal law which creates and upholds it. And not only must the status of slavery be 

created and measured by municipal law, but the rights, powers, and obligations, which grow out of that status, must be 

defined, protected, and enforced, by such laws. The liability of the master for the torts and crimes of his slave, and of third 

persons for assaulting or injuring or harboring or kidnapping him, the forms and modes of emancipation and sale, their 

subjection to the debts of the master, succession by death of the master, suits for freedom, the capacity of the slave to be 

party to a suit, or to be a witness, with such police regulations as have existed in all civilized States where slavery has been 

tolerated, are among the subjects upon which municipal legislation becomes necessary when slavery is introduced. Is 

it conceivable that the Constitution has conferred the right on every citizen to become a resident on the territory of the 

United States with his slaves, and there to hold them as such, but has neither made nor provided for any municipal 

regulations which are essential to the existence of slavery? 

Is it not more rational to conclude that they who framed and adopted the Constitution were aware that  persons 

held to service under the laws of a State are property only to the extent and under the conditions fixed by those laws; that 

they must cease to be available as property, when their owners voluntarily place them permanently within another 

jurisdiction, where no municipal laws on the subject of slavery exist; and that, being aware of these principles, and 

having said nothing to interfere with or displace them, or to compel Congress to legislate in any particular manner on the 

subject, and having empowered Congress to make all needful rules and regulations respecting the territory of the United 

States, it was their intention to leave to the discretion of Congress what regulations, if any, should be made concerning 

slavery therein? Moreover, if the right exists, what are its limits, and what are its conditions? If citizens of the United 

States have the right to take their slaves to a Territory, and hold them there as slaves, without regard to the laws of the 

Territory, I suppose this right is not to be restricted to the citizens of slaveholding States. A citizen of a State which does 

not tolerate slavery can hardly be denied the power of doing the same thing. And what law of slavery does either take 

with him to the Territory? If it be said to be those laws respecting slavery which existed in the particular State from 

which each slave last came, what an anomaly is this? Where else can we find, under the law of any civilized country, 

the power to introduce and permanently continue diverse systems of foreign municipal law, for holding persons in 

slavery? I say, not merely to introduce, but permanently to continue, these anomalies. For the offspring of the female must 

be governed by the foreign municipal laws to which the mother was subject; and when any slave is sold or passes by 

succession on the death of the owner, there must pass with him, by a species of subrogation, and as a kind of 

unknown jus in re, the foreign municipal laws which constituted, regulated, and preserved, the status of the slave 

before his exportation. Whatever theoretical importance may be now supposed to belong to the maintenance of such a 

right, I feel a perfect conviction that it would, if ever tried, prove to be as impracticable in fact, as it is, in my 

judgment, monstrous in theory. 

I consider the assumption which lies at the basis of this theory to be unsound; not in its just sense, and   
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when properly understood, but in the sense which has been attached to it. That assumption is, that the 

territory  

ceded by France was acquired for the equal benefit of all the citizens of the United States. I agree to the 

position. But it was acquired for their benefit in their collective, not their individual, capacities. It was 

acquired for their benefit, as an organized political society, subsisting as "the people of the United States," 

under the Constitution of the United States; to be administered justly and impartially, and as nearly as possible for 

the equal benefit of every individual citizen, according to the best judgment and discretion of the Congress; to 

whose power, as the Legislature of the nation which acquired it, the people of the United States have 

committed its administration. Whatever individual claims may be founded on local circumstances, or sectional 

differences of condition, cannot, in my opinion, be recognised in this court, without arrogating to the judicial 

branch of the Government powers not committed to it; and which, with all the unaffected respect I feel for it, 

when acting in its proper sphere, I do not think it fitted to wield. 
 

Nor, in my judgment, will the position, that a prohibition to bring slaves into a Territory deprives any one of his 

property without due process of law, bear examination. 

It must be remembered that this restriction on the legislative power is not peculiar to the Constitution of the United 

States; it was borrowed from Magna Charta; was brought to America by our ancestors, as part of their inherited 

liberties, and has existed in all the States, usually in the very words of the great charter. It existed in every political 

community in America in 1787, when the ordinance prohibiting slavery north and west of the Ohio was  passed. 

And if a prohibition of slavery in a Territory in 1820 violated this principle of Magna Charta, the ordinance of 

1787 also violated it; and what power had, I do not say the Congress of the Confederation alone, but the  Legislature 

of Virginia, or the Legislature of any or all the States of the Confederacy, to consent to such a violation? The people 

of the States had conferred no such power. I think I may at least say, if the Congress did then violate Magna Charta 

by the ordinance, no one discovered that violation. Besides, if the prohibition upon all persons, citizens as well as 

others, to bring slaves into a Territory, and a declaration that if brought they shall be free, deprives citizens of their 

property without due process of law, what shall we say of the legislation of many of the slaveholding States which have 

enacted the same prohibition? As early as October, 1778, a law was passed in Virginia, that thereafter no slave should be 

imported into that Commonwealth by sea or by land, and that every slave who should be imported should become free. 

A citizen of Virginia purchased in Maryland a slave who belonged to another citizen of Virginia, and removed with the 

slave to Virginia. The slave sued for her freedom, and recovered it; as may be seen in Wilson v. Isabel, (5 Call's R., 425.) 

See also Hunter v. Hulsher, (1 Leigh, 172;) and a similar law has been recognised as valid in Maryland, in Stewart v. Oaks, 

(5 Har. and John., 107.) I am not aware that such laws, though they exist in many States, were ever supposed to be in 

conflict with the principle of Magna Charta incorporated into the State Constitutions. It was certainly understood by 

the Convention which framed the Constitution, and has been so understood ever since, that, under the power to 

regulate commerce, Congress could prohibit the importation of slaves; and the exercise of the power was restrained 

till 1808. A citizen of the United States owns slaves in Cuba, and brings them to the United States, where they are set free 

by the legislation of Congress. Does this legislation deprive him of his property without due process of law? If so,  
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what becomes of the laws prohibiting the slave trade? If not, how can a similar regulation respecting a Territory  

violate the fifth amendment of the Constitution? Some reliance was placed by the defendant's counsel upon  the fact 

that the prohibition of slavery in this territory was in the words, "that slavery, c., shall be and is hereby 

foreverprohibited." But the insertion of the word forever can have no legal effect. Every enactment not expressly limited in 

its duration continues in force until repealed or abrogated by some competent power, and the use of the word "forever" can 

give to the law no more durable operation. The argument is, that Congress cannot so legislate 

as to bind the future States formed out of the territory, and that in this instance it has attempted to do so. Of the 

political reasons which may have induced the Congress to use these words, and which caused them to expect that 

subsequent Legislatures would conform their action to the then general opinion of the country that it ought to 

be permanent, this court can take no cognizance. 

However fit such considerations are to control the action of Congress, and however reluctant a statesman 

may be to disturb what has been settled, every law made by Congress may be repealed, and, saving private rights, 

and public rights gained by States, its repeal is subject to the absolute will of the same power which enacted  

it. If Congress had enacted that the crime of murder, committed in this Indian Territory, north of thirty-

six degrees thirty minutes, by or on any white man, should forever be punishable with death, it would seem to me 

an insufficient objection to an indictment, found while it was a Territory, that at some future day States might 

exist there, and so the law was invalid, because, by its terms, it was to continue in force forever. Such an objection 

rests upon a misapprehension of the province and power of courts respecting the constitutionality of laws enacted 

by the Legislature. 

If the Constitution prescribe one rule, and the law another and different rule, it is the duty of courts to declare 

that the Constitution, and not the law, governs the case before them for judgment. If the law include no case save 

those for which the Constitution has furnished a different rule, or no case which the Legislature has the power 

to govern, then the law can have no operation. If it includes cases which the Legislature has power to govern, and 

concerning which the Constitution does not prescribe a different rule, the law governs those cases, though it may, 

in its terms, attempt to include others, on which it cannot operate. In other words, this court cannot declare void  

an act of Congress which constitutionally embraces some cases, though other cases, within its terms, are beyond 

the control of Congress, or beyond the reach of that particular law. If, therefore, Congress had power to make a  

law excluding slavery from this territory while under the exclusive power of the United States, the use of the word  

"forever" does not invalidate the law, so long as Congress has the exclusive legislative power in the territory. 

But it is further insisted that the treaty of 1803, between the United States and France, by which this  

territory was acquired, has so restrained the constitutional powers of Congress, that it cannot, by law, prohibit the 

introduction of slavery into that part of this territory north and west of Missouri, and north of thirty-six degrees 

thirty minutes north latitude. 

By a treaty with a foreign nation, the United States may rightfully stipulate that the Congress will or 

will not exercise its legislative power in some particular manner, on some particular subject. Such promises, 

when made, should be voluntarily kept, with the most scrupulous good faith. But that a treaty with a foreign 

nation can deprive the Congress of any part of the legislative power conferred by the people, so that it no longer  
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can legislate as it was empowered by the Constitution to do, I more than doubt. 
 

The powers of the Government do and must remain unimpaired. The responsibility of the Government 

to a foreign nation, for the exercise of those powers, is quite another matter. That responsibility is to be met, 

and justified to the foreign nation, according to the requirements of the rules of public law; but never upon 

the assumption that the United States had parted with or restricted any power of acting according to its own free 

will, governed solely by its own appreciation of its duty. 

The second section of the fourth article is, "This Constitution, and the laws of the United States which 

shall be made in pursuance thereof, and all treaties made or which shall be made under the authority of the 

United States, shall be the supreme law of the land." This has made treaties part of our municipal law; but it 

has not assigned to them any particular degree of authority, nor declared that laws so enacted shall be irrepealable. 

No supremacy is assigned to treaties over acts of Congress. That they are not perpetual, and must be in some 

way repealable, all will agree. 

If the President and the Senate alone possess the power to repeal or modify a law found in a treaty, inasmuch 

as they can change or abrogate one treaty only by making another inconsistent with the first, the Government of  

the United States could not act at all, to that effect, without the consent of some foreign Government. I do not 

consider, I am not aware it has ever been considered, that the Constitution has placed our country in this helpless  

condition. The action of Congress in repealing the treaties with France by the act of July 7th, 1798, (1 Stat. 

at Large, 578,) was in conformity with these views. In the case of Taylor et al. v. Morton, (2 Curtis's Cir. Ct. R., 

454,) I had occasion to consider this subject, and I adhere to the views there expressed. 

If, therefore, it were admitted that the treaty between the United States and France did contain an express 

stipulation that the United States would not exclude slavery from so much of the ceded territory as is now 

in question, this court could not declare that an act of Congress excluding it was void by force of the treaty. 

Whether or no a case existed sufficient to justify a refusal to execute such a stipulation, would not be a 

judicial, but a political and legislative question, wholly beyond the authority of this court to try and determine. 

It would belong to diplomacy and legislation, and not to the administration of existing laws. Such a 

stipulation in a treaty, to legislate or not to legislate in a particular way, has been repeatedly held in this 

court to address itself to the political or the legislative power, by whose action thereon this court is bound. 

(Foster v. Nicolson, 2 Peters, 314; Garcia v. Lee, 12 Peters, 519.) 

But, in my judgment, this treaty contains no stipulation in any manner affecting the action of the United 

States respecting the territory in question. Before examining the language of the treaty, it is material to bear 

in mind that the part of the ceded territory lying north of thirty-six degrees thirty minutes, and west and 

north of the present State of Missouri, was then a wilderness, uninhabited save by savages, whose possessory title 

had not then been extinguished. 
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It is impossible for me to conceive on what ground France could have advanced a claim, or could have desired 

to advance a claim, to restrain the United States from making any rules and regulations respecting this 

territory, which the United States might think fit to make; and still less can I conceive of any reason which 

would have induced the United States to yield to such a claim. It was to be expected that France would desire 

to make the change of sovereignty and jurisdiction as little burdensome as possible to the then inhabitants of 

Louisiana, and might well exhibit even an anxious solicitude to protect their property and persons, and secure to 

them and their posterity their religious and political rights; and the United States, as a just Government, 

might readily accede to all proper stipulations respecting those who were about to have their allegiance 

transferred. But what interest France could have in uninhabited territory, which, in the language of the treaty, 

was to be transferred "forever, and in full sovereignty," to the United States, or how the United States could 

consent to allow a foreign nation to interfere in its purely internal affairs, in which that foreign nation had no 

concern whatever, is difficult for me to conjecture. In my judgment, this treaty contains nothing of the kind. 

The third article is supposed to have a bearing on the question. It is as follows: "The inhabitants of the ceded 

territory shall be incorporated in the Union of the United States, and admitted as soon as possible, according to 

the principles of the Federal Constitution, to the enjoyment of all the rights, advantages, and immunities, of 

citizens of the United States; and in the mean time they shall be maintained and protected in the enjoyment of 

their liberty, property, and the religion they profess." 

There are two views of this article, each of which, I think, decisively shows that it was not intended to restrain 

the Congress from excluding slavery from that part of the ceded territory then uninhabited. The first is, 

that, manifestly, its sole object was to protect individual rights of the then inhabitants of the territory. They 

are to be "maintained and protected in the free enjoyment of their liberty, property, and the religion they 

profess." But this article does not secure to them the right to go upon the public domain ceded by the treaty, 

either with or without their slaves. The right or power of doing this did not exist before or at the time the treaty 

was made. The French and Spanish Governments while they held the country, as well as the United States when 

they acquired it, always exercised the undoubted right of excluding inhabitants from the Indian country, and of 

determining when and on what conditions it should be opened to settlers. And a stipulation, that the then 

inhabitants of Louisiana should be protected in their property, can have no reference to their use of that property, 

where they had no right, under the treaty, to go with it, save at the will of the United States. If one who was 

an inhabitant of Louisiana at the time of the treaty had afterwards taken property then owned by him, consisting 

of fire-arms, ammunition, and spirits, and had gone into the Indian country north of thirty-six degrees thirty 

minutes, to sell them to the Indians, all must agree the third article of the treaty would not have protected 

him from indictment under the act of Congress of March 30, 1802, (2 Stat. at Large, 139,) adopted and 

extended to this territory by the act of March 26, 1804, (2 Stat. at Large, 283.) Besides, whatever rights were 

secured were individual rights. If Congress 
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should pass any law which violated such rights of any individual, and those rights were of such a character as 

not to be within the lawful control of Congress under the Constitution, that individual could complain, and 

the act of Congress, as to such rights of his, would be inoperative; but it would be valid and operative as to 

all other persons, whose individual rights did not come under the protection of the treaty. And inasmuch as it 

does not appear that any inhabitant of Louisiana, whose rights were secured by treaty, had been injured, it would 

be wholly inadmissible for this court to assume, first, that one or more such cases may have existed; and, second, 

that if any did exist, the entire law was void — not only as to those cases, if any, in which it could not rightfully 

operate, but as to all others, wholly unconnected with the treaty, in which such law could rightfully operate. 

But it is quite unnecessary, in my opinion, to pursue this inquiry further, because it clearly appears from the 

language of the article, and it has been decided by this court, that the stipulation was temporary, and ceased to 

have any effect when the then inhabitants of the Territory of Louisiana, in whose behalf the stipulation was made,  

were incorporated into the Union. 

In the cases of New Orleans v. De Armas et al., (9 Peters, 223,) the question was, whether a title to property,  

which existed at the date of the treaty, continued to be protected by the treaty after the State of Louisiana was 

admitted to the Union. The third article of the treaty was relied on. Mr. Chief Justice Marshall said: "This article  

obviously contemplates two objects. One, that Louisiana shall be admitted into the Union as soon as possible, 

on an equal footing with the other States; and the other, that, till such admission, the inhabitants of the ceded 

territory shall be protected in the free enjoyment of their liberty, property, and religion. Had any one of these 

rights been violated while these stipulations continued in force, the individual supposing himself to be injured 

might have brought his case into this court, under the twenty-fifth section of the judicial act. But this stipulation 

ceased to operate when Louisiana became a member of the Union, and its inhabitants were "admitted to the 

enjoyment of all the rights, advantages, and immunities, of citizens of the United States." 

The cases of Chouteau v. Marguerita, (12 Peters, 507,) and Permoli v. New Orleans, (3 How., 589,) are 

in conformity with this view of the treaty. 

To convert this temporary stipulation of the treaty, in behalf of French subjects who then inhabited a  

small portion of Louisiana, into a permanent restriction upon the power of Congress to regulate territory 

then uninhabited, and to assert that it not only restrains Congress from affecting the rights of property of the 

then inhabitants, but enabled them and all other citizens of the United States to go into any part of the ceded 

territory with their slaves, and hold them there, is a construction of this treaty so opposed to its natural 

meaning, and so far beyond its subject-matter and the evident design of the parties, that I cannot assent to it. In 

my opinion, this treaty has no bearing on the present question. 
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For these reasons, I am of opinion that so much of the several acts of Congress as prohibited slavery and 

involuntary servitude within that part of the Territory of Wisconsin lying north of thirty-six degree 

thirty minutes north latitude, and west of the river Mississippi, were constitutional and valid laws. 

I have expressed my opinion, and the reasons therefor, at far greater length than I could have wished, upon 

the different questions on which I have found it necessary to pass, to arrive at a judgment on the case at bar. These 

questions are numerous, and the grave importance of some of them required me to exhibit fully the grounds of 

my opinion. I have touched no question which, in the view I have taken, it was not absolutely necessary for me 

to pass upon, to ascertain whether the judgment of the Circuit Court should stand or be reversed. I have avoided 

no question on which the validity of that judgment depends. To have done either more or less, would have been 

inconsistent with my views of my duty. 

In my opinion, the judgment of the Circuit Court should be reversed, and the cause remanded for a new trial. 
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STATE OF MISSOURI EX. REL. GAINES V. 
CANADA ( 1938 

) 

The case involved a Black man denied law school entry and Missouri‟s plan to instead pay for his out-
of-state education was inadequate. In a 6-2 decision, the only two dissenting judges were not 
appointed by sitting President Franklin Roosevelt but by earlier Presidents unsupportive of 
providing Black Americans more equitable rights. 

CERTIORARI TO THE SUPREME COURT OF MISSOURI. No. 57. 

Argued November 9, 1938. Decided December 12, 1938. 

The State of Missouri provides separate schools and universities for whites and negroes. At the state  

university, attended by whites, there is a course in law; at the Lincoln University, attended by negroes, there 

is as yet none, but it is the duty of the curators of that institution to establish one there whenever in their  

opinion this shall be necessary and practicable, and pending such development, they are authorized to arrange 

for legal education of Missouri negroes, and to pay the tuition charges therefor, at law schools in adjacent States  

where negroes are accepted and where the training is equal to that obtainable at the Missouri State University. 

Pursuant to the State's policy of separating the races in its educational institutions, the curators of the state  

university refused to admit a negro as a student in the law school there because of his race; whereupon he sought  a 

mandamus, in the state courts, which was denied. Held: (1) That inasmuch as the curators of the state university 

represented the State, in carrying out its policy, their action in denying the negro admission to the law school was 

state action, within the meaning of the Fourteenth Amendment. P. 343. (2) The action of the State in furnishing 

legal education within the State to whites while not furnishing legal education within the State to negroes, was a  

discrimination repugnant to the Fourteenth Amendment. P. 344. 

If a State furnishes higher education to white residents, it is bound to furnish substantially equal advantages 

to negro residents, though not necessarily in the same schools. (3) The unconstitutional discrimination is 

not avoided by the purpose of the State to establish a law school for negroes whenever necessary and practicable in 

the opinion of the curators of the University provided for negroes. P. 346. (4) Nor are the requirements of the 

equal protection clause satisfied by the opportunities afforded by Missouri to its negro citizens for legal education 

in other States. P. 348. The basic consideration here is not as to what sort of opportunities other States provide, 

or whether they are as good as those in Missouri, but as to what opportunities Missouri itself furnishes to white 

students and denies to negroes solely upon the ground of color. The admissibility of laws separating the races 

in the enjoyment of privileges afforded by the State rests wholly upon the equality of the privileges which the 
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laws give to the separated groups within the State. By the operation of the laws of Missouri a privilege has been  

created for white law students which is denied to negroes by reason of their race. The white resident is afforded  

legal education within the State; the negro resident having the same qualifications is refused it there and must 

go outside the State to obtain it. That is a denial of the equality of legal right to the enjoyment of the 

privilege which the State has set up, and the provision for the payment of tuition fees in another State does not 

remove the discrimination. P. 348. (5) The obligation of the State to give the protection of equal laws can be 

performed only where its laws operate, that is, within its own jurisdiction. It is there that the equality of legal 

right must be maintained. That obligation is imposed by the Constitution upon the States severally as 

governmental entities 

— each responsible for its own laws establishing the rights and duties of persons within its borders. P. 350. 

(6) The fact that there is but a limited demand in Missouri for the legal education of negroes does not excuse 

the discrimination in favor of whites. P. 350. (7) Inasmuch as the discrimination may last indefinitely — so 

long as the curators find it unnecessary and impracticable to provide facilities for the legal education of negroes 

within the State, the alternative of attendance at law schools in other States being provided meanwhile — it can 

not be excused as a temporary discrimination. P. 351. 2. The state court decided this case upon the merits of the 

federal question, and not upon the propriety of remedy by mandamus. P. 352. 342 Mo. 121; 113 S.W.2d 783, 

reversed. 

CERTIORARI, post, p. 580, to review a judgment affirming denial of a writ of mandamus. 

Messrs. Charles H. Houston and Sidney R. Redmond, with whom Mr. Leon A. Ransom was on the brief, 

for petitioner. Messrs. William S. Hogsett and Fred L. Williams, with whom Mr. Fred L. English was on the 

brief, for respondents. The Supreme Court of Missouri has held that the laws of Missouri do not entitle the 

petitioner to be admitted as a student in the University of Missouri, and that those laws provide for the 

separation of the white and negro races for the purpose of higher education. The second part of the decision, 

fully recognizing petitioner's constitutional right to equal facilities for legal education, finds as a fact that the 

State has accorded him equal facilities — which finding of fact, supported as it is by strong and uncontradicted 

evidence, is binding upon this Court. The absence of a substantial federal question is manifest. 

Petitioner refused to avail himself of the facilities for a legal education provided by the State. If he had applied 

to the Lincoln University curators for a legal education, it is to be presumed that they would have given it to 

him in accordance with their mandatory duty under the Act. His refusal to avail himself of his legal rights is 

fatal to his case. The State of Missouri has not denied petitioner the equal protection of the laws by excluding him 

from the School of Law of the University of Missouri. 

Separation of the white and negro races for purposes of education does not infringe the rights of either race  

guaranteed by the Fourteenth Amendment. 
 
 
 
 
 

202 
 



 

Social equality is not a legal question and can not be settled by law or by the judgments of courts. The facilities  for legal 

education available to petitioner under the Lincoln University Act (§§ 9616 to 9624, R.S. Mo., 1929) are substantially 

equal to the facilities afforded white students in the School of Law of the University of Missouri. In separating the races, 

and in determining the particular facilities to be used by the two races, the State is allowed a large measure of 

discretion; and the courts will not interfere with the exercise of that discretion as unconstitutional, except in case of a 

very clear and unmistakable disregard of rights secured by the Constitution 

of the United States. 

The Lincoln University board of curators are not merely authorized, but are required, to reorganize the 

institution so that it shall afford opportunity to negroes equal to that accorded to white students; and, pending the full 

development of Lincoln University, are required, to arrange for the attendance of negro residents of the State at the 

university of any adjacent State, to take any course of study provided at the University of Missouri but not at Lincoln 

University; and they are not merely authorized, but are required, to pay the reasonable tuition fees for such attendance (§ 

9622, R.S. Mo., 1929). The duty to do these things is mandatory and peremptory. 

The responsibility and duty to carry out this plan has been placed by law — not upon these respondents, the curators 

of the University of Missouri — but upon the curators of Lincoln University. 

If petitioner pursues his legal rights and makes application to the Lincoln University curators for an 

education in the law, it will then become their mandatory duty (a) to establish a school of law in Lincoln 

University and to admit petitioner as a student therein; and (b) pending that, and as a temporary matter, to  arrange 

for the attendance of petitioner in one or another of the schools of law already established in the  Universities of 

Kansas, Nebraska, Iowa or Illinois (all of which admit negroes), and to pay his tuition fees while he is attending such 

school. 

Substantial equality and not identity of school facilities is what is guaranteed by the Fourteenth Amendment.  The fact 

that in order to avail himself of legal education in any one of the four law schools in adjacent states, 

the petitioner (a grown man) would be put to the necessity of traveling farther from his home in St. Louis  than the 

distance from St. Louis to Columbia (where the University of Missouri is located), is a mere matter of inconvenience, 

which must necessarily arise as an incident to any classification or any school system; and the court below held that this 

furnishes no substantial ground of complaint by petitioner. Petitioner's expense of travel to any of these adjacent state 

universities would be no greater than the traveling expense of students living in various parts of Missouri who attend the 

University of Missouri at Columbia. 

The question of the constitutionality of the provision for out-of-state instruction is, strictly speaking, not 

presented for review, since petitioner never made any application to Lincoln University curators for the  establishment 

of a law course in that institution; and, therefore, it is impossible to know whether the curators of 
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Lincoln University, had he knocked at the door, would have immediately established a law course there, rendering 

it unnecessary for him to go out-of-state for a legal education. 

Mandamus against respondents was not a proper remedy, because petitioner must exhaust his administrative 

remedies before seeking extraordinary relief; and this he failed to do. Petitioner is in no position to appeal to the  

courts for any remedy, and certainly not for mandamus, to compel the board of curators of Lincoln University to 

provide him with the opportunity for legal education which he says he desires, but which he has never requested 

from the authorities charged with the duty to provide it for him. A fortiori, he could not appeal to the  courts for 

mandamus to compel the board of curators of the University of Missouri to provide him with a legal education 

which he has not requested from the authorities charged with the duty to provide it for him. 

MR. CHIEF JUSTICE HUGHES delivered the opinion of the Court. 

Petitioner Lloyd Gaines, a negro, was refused admission to the School of Law at the State 

University of Missouri. Asserting that this refusal constituted a denial by the State of the equal protection 

of the laws in violation of the Fourteenth Amendment of the Federal Constitution, petitioner brought this 

action for mandamus to compel the curators of the University to admit him. On final hearing, an alternative 

writ was quashed and a peremptory writ was denied by the Circuit Court. The Supreme Court of the State 

affirmed the judgment. 113 S.W.2d 783. We granted certiorari, October 10, 1938. 

Petitioner is a citizen of Missouri. In August, 1935, he was graduated with the degree of Bachelor of Arts 

at the Lincoln University, an institution maintained by the State of Missouri for the higher education of 

negroes. That University has no law school. Upon the filing of his application for admission to the law 

school of the University of Missouri, the registrar advised him to communicate with the president of Lincoln 

University and the latter directed petitioner's attention to § 9622 of the Revised Statutes of Missouri (1929), 

providing as follows: "Sec. 9622. May arrange for attendance at university of any adjacent state — Tuition 

fees. — Pending the full development of the Lincoln university, the board of curators shall have the authority 

to arrange for the attendance of negro residents of the state of Missouri at the university of any adjacent 

state to take any course or to study any subjects provided for at the state university of Missouri, and which are 

not taught at the Lincoln university and to pay the reasonable tuition fees for such attendance; provided that 

whenever the board of curators deem it advisable they shall have the power to open any necessary school or 

department. (Laws 1921, 

p. 86, § 7.)" Petitioner was advised to apply to the State Superintendent of Schools for aid under that statute. 

It was admitted on the trial that petitioner's "work and credits at the Lincoln University would qualify him 

for admission to the School of Law of the University of Missouri if he were found otherwise eligible." He was 

refused admission upon the ground that it was "contrary to the constitution, laws and public policy of the State 

to admit a negro as a student in the University of Missouri." It appears that there are schools of law in 

connection with 
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the state universities of four adjacent States, Kansas, Nebraska, Iowa and Illinois, where nonresident negroes are  

admitted. The clear and definite conclusions of the state court in construing the pertinent state legislation narrow 

the issue. The action of the curators, who are representatives of the State in the management of the state university 

(R.S. Mo., § 9625), must be regarded as state action.1 The state constitution provides that separate free public 

schools shall be established for the education of children of African descent (Art. XI, § 3), and by statute separate  

high school facilities are supplied for colored students equal to those provided for white students (R.S. Mo., 

§§ 9346-9349). While there is no express constitutional provision requiring that the white and negro races 

be separated for the purpose of higher education, the state court on a comprehensive review of the state statutes 

held that it was intended to separate the white and negro races for that purpose also. Referring in particular to 

Lincoln University, the court deemed it to be clear "that the Legislature intended to bring the Lincoln 

University up to the standard of the University of Missouri, and give to the whites and negroes an equal 

opportunity for higher education — the whites at the University of Missouri, and the negroes at Lincoln 

University." Further, the court concluded that the provisions of § 9622 (above quoted) to the effect that negro 

residents "may attend the university of any adjacent State with their tuition paid, pending the full development 

of Lincoln University," made it evident "that the Legislature did not intend that negroes and whites should attend 

the same university in this State." In that view it necessarily followed that the curators of the University of 

Missouri acted in accordance with the policy of the State in denying petitioner admission to its School of Law 

upon the sole ground of his race. 

Ex parte Virginia, 100 U.S. 339, 346, 347; 

Neal v. Delaware, 103 U.S. 370, 397; 

Carter v. Texas, 177 U.S. 442, 447; 

Norris v. Alabama 294 U.S. 587, 589. 

In answering petitioner's contention that this discrimination constituted a denial of his constitutional 

right, the state court has fully recognized the obligation of the State to provide negroes with advantages for 

higher education substantially equal to the advantages afforded to white students. The State has sought to 

fulfill that obligation by furnishing equal facilities in separate schools, a method the validity of which has been 

sustained by our decisions. Plessy v. Ferguson, 163 U.S. 537, 544; McCabe v. Atchison, T. S.F. Ry. Co., 235 

U.S. 151, 160; Gong Lum v. Rice, 275 U.S. 78, 85, 86. Compare Cumming v. Board of Education, 175 

U.S. 528, 544, 545. Respondents' counsel have appropriately emphasized the special solicitude of the State for 

the higher education of negroes as shown in the establishment of Lincoln University, a state institution well 

conducted on a plane with the University of Missouri so far as the offered courses are concerned. It is said that 

Missouri is a pioneer in that field and is the only State in the Union which has established a separate university 

for negroes on the same basis as the state university for white students. But, commendable as is that action, the 

fact remains that instruction 
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in law for negroes is not now afforded by the State, either at Lincoln University or elsewhere within the 

State, and that the State excludes negroes from the advantages of the law school it has established at the 

University of Missouri. 

It is manifest that this discrimination, if not relieved by the provisions we shall presently discuss, would 

constitute a denial of equal protection. That was the conclusion of the Court of Appeals of Maryland in 

circumstances substantially similar in that aspect. University of Maryland v. Murray, 169 Md. 478; 182 A. 590. It  

there appeared that the State of Maryland had "undertaken the function of education in the law" but had "omitted 

students of one race from the only adequate provision made for it, and omitted them solely because of their  

color"; that if those students were to be offered "equal treatment in the performance of the function, they must, at 

present, be admitted to the one school provided." Id., p. 489. A provision for scholarships to enable negroes to  

attend colleges outside the State, mainly for the purpose of professional studies, was found to be inadequate ( Id., 

pp. 485, 486) and the question, "whether with aid in any amount it is sufficient to send the negroes outside the 

State for legal education," the Court of Appeals found it unnecessary to discuss. Accordingly, a writ of mandamus 

to admit the applicant was issued to the officers and regents of the University of Maryland as the agents of the 

State entrusted with the conduct of that institution. 

The Supreme Court of Missouri in the instant case has distinguished the decision in Maryland upon the 

grounds — (1) that in Missouri, but not in Maryland, there is "a legislative declaration of a purpose to 

establish a law school for negroes at Lincoln University whenever necessary or practical"; and (2) that, 

"pending the establishment of such a school, adequate provision has been made for the legal education of 

negro students in recognized schools outside of this State." 113 S.W.2d. p. 791. 

As to the first ground, it appears that the policy of establishing a law school at Lincoln University has not yet 

ripened into an actual establishment, and it cannot be said that a mere declaration of purpose, still unfulfilled, 

is enough. The provision for legal education at Lincoln is at present entirely lacking. Respondents' counsel 

urge that if, on the date when petitioner applied for admission to the University of Missouri, he had instead 

applied to the curators of Lincoln University it would have been their duty to establish a law school; that this 

"agency of the State," to which he should have applied, was "specifically charged with the mandatory duty to 

furnish him what he seeks." We do not read the opinion of the Supreme Court as construing the state statute to 

impose such a "mandatory duty" as the argument seems to assert. The state court quoted the language of § 

9618, R.S. Mo. 1929, set forth in the margin, making it the mandatory duty of the board of curators to 

establish a law school in Lincoln University "whenever necessary and practicable in their opinion." This 

qualification of their duty, explicitly stated in the statute, manifestly leaves it to the judgment of the curators to 

decide when it will be 
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necessary and practicable to establish a law school, and the state court so construed the statute. Emphasizing the 

discretion of the curators, the court said: 

Section 9618, R.S. Mo. 1929, is as follows: "Sec. 9618. Board of curators authorized to reorganize. — 

The board of curators of the Lincoln university shall be authorized and required to reorganize said institution so 

that it shall afford to the negro people of the state opportunity for training up to the standard furnished at the 

state university of Missouri whenever necessary and practicable in their opinion. To this end the board of curators 

shall be authorized to purchase necessary additional land, erect necessary additional buildings, to provide 

necessary additional equipment, and to locate, in the county of Cole the respective units of the university 

where, in their opinion, the various schools will most effectively promote the purposes of this article. (Laws of 

1921, p. 86, § 3.)" "The statute was enacted in 1921. Since its enactment no negro, not even appellant, has 

applied to Lincoln University for a law education. This fact demonstrates the wisdom of the legislature in 

leaving it to the judgment of the board of curators to determine when it would be necessary or practicable to 

establish a law school for negroes at Lincoln University. Pending that time adequate provision is made for the 

legal education of negroes in 

the university of some adjacent State, as heretofore pointed out." 113 S.W.2d p. 791. 

The state court has not held that it would have been the duty of the curators to establish a law school at  

Lincoln University for the petitioner on his application. Their duty, as the court defined it, would have been 

either to supply a law school at Lincoln University as provided in § 9618 or to furnish him the opportunity 

to obtain his legal training in another State as provided in § 9622. Thus the law left the curators free to adopt 

the latter course. The state court has not ruled or intimated that their failure or refusal to establish a law school for 

a very few students, still less for one student, would have been an abuse of the discretion with which the curators 

were entrusted. And, apparently, it was because of that discretion, and of the postponement which its exercise in  

accordance with the terms of the statute would entail until necessity and practicability appeared, that the state  

court considered and upheld as adequate the provision for the legal education of negroes, who were citizens of 

Missouri, in the universities of adjacent States. We may put on one side respondent's contention that there were  

funds available at Lincoln University for the creation of a law department and the suggestions with respect to the 

number of instructors who would be needed for that purpose and the cost of supplying them. The president of 

Lincoln University did not advert to the existence or prospective use of funds for that purpose when he advised 

petitioner to apply to the State Superintendent of Schools for aid under § 9622. At best, the evidence to which 

argument as to available funds is addressed admits of conflicting inferences, and the decision of the state court 

did not hinge on any such matter. In the light of its ruling we must regard the question whether the 

provision for the legal education in other States of negroes resident in Missouri is sufficient to satisfy the 

constitutional requirement of equal protection, as the pivot upon which this case turns. 
 
 
 
 
 
 

207 



The state court stresses the advantages that are afforded by the law schools of the adjacent States, — Kansas, 

Nebraska, Iowa and Illinois, — which admit non-resident negroes. The court considered that these were 

schools of high standing where one desiring to practice law in Missouri can get "as sound, comprehensive, valuable 

legal education" as in the University of Missouri; that the system of education in the former is the same as that in 

the latter and is designed to give the students a basis for the practice of law in any State where the Anglo-

American system of law obtains; that the law school of the University of Missouri does not specialize in 

Missouri law and that the course of study and the case books used in the five schools are substantially identical. 

Petitioner insists that for one intending to practice in Missouri there are special advantages in attending a law 

school there, both in relation to the opportunities for the particular study of Missouri law and for the 

observation of the local courts, and also in view of the prestige of the Missouri law school among the citizens of 

the State, his prospective clients. Proceeding with its examination of relative advantages, the state court found 

that the difference in distances to be traveled afforded no substantial ground of complaint and that there was an 

adequate appropriation to meet the full tuition fees which petitioner would have to pay. 

See University of Maryland v. Murray, 169 Md. 478, 486. 

We think that these matters are beside the point. The basic consideration is not as to what sort of 

opportunities other States provide, or whether they are as good as those in Missouri, but as to what opportunities  

Missouri itself furnishes to white students and denies to negroes solely upon the ground of color. The  

admissibility of laws separating the races in the enjoyment of privileges afforded by the State rests wholly upon 

the equality of the privileges which the laws give to the separated groups within the State. The question here 

is not of a duty of the State to supply legal training, or of the quality of the training which it does supply, but of 

its duty when it provides such training to furnish it to the residents of the State upon the basis of an equality of 

right. By the operation of the laws of Missouri a privilege has been created for white law students which is 

denied to negroes by reason of their race. The white resident is afforded legal education within the State; the 

negro resident having the same qualifications is refused it there and must go outside the State to obtain it. That is 

a denial of the equality of legal right to the enjoyment of the which the State has set up, and the provision for 

the payment of tuition fees in another State does not remove the discrimination. The equal protection of the laws 

is "a pledge of the protection of equal laws." Yick Wo v. Hopkins, 118 U.S. 356, 369. Manifestly, the 

obligation of the State to give the protection of equal laws can be performed only where its laws operate, that is, 

within its own jurisdiction. It is there that the equality of legal right must be maintained. That obligation is 

imposed by the Constitution upon the States severally as governmental entities, — each responsible for its 

own laws establishing the rights and duties of persons within its borders. It is an obligation the burden of 

which cannot be cast by one State upon another, and no State can be excused from performance by what 

another State may do or fail to do. That 

 

 

 

 
208 



 

separate responsibility of each State within its own sphere is of the essence of statehood maintained under our  dual 

system. It seems to be implicit in respondents' argument that if other States did not provide courses for legal  

education, it would nevertheless be the constitutional duty of Missouri when it supplied such courses for white 

students to make equivalent provision for negroes. But that plain duty would exist because it rested upon the 

State independently of the action of other States. We find it impossible to conclude that what otherwise would be 

an unconstitutional discrimination, with respect to the legal right to the enjoyment of opportunities within 

the State, can be justified by requiring resort to opportunities elsewhere. That resort may mitigate the 

inconvenience of the discrimination but cannot serve to validate it. 

Nor can we regard the fact that there is but a limited demand in Missouri for the legal education of negroes 

as excusing the discrimination in favor of whites. We had occasion to consider a cognate question in the case of 

McCabe v. Atchison, T. S.F. Ry. Co., supra. There the argument was advanced, in relation to the provision 

by a carrier of sleeping cars, dining and chair cars, that the limited demand by negroes justified the State in 

permitting the furnishing of such accommodations exclusively for white persons. We found that argument to 

be without merit. It made, we said, the constitutional right "depend upon the number of persons who may be 

discriminated against, whereas the essence of the constitutional right is that it is a personal one. Whether or 

not particular facilities shall be provided may doubtless be conditioned upon there being a reasonable demand 

therefor, but, if facilities are provided, substantial equality of treatment of persons traveling under like 

conditions cannot be refused. It is the individual who is entitled to the equal protection of the laws, and if he is 

denied by a common carrier, acting in the matter under the authority of a state law, a facility or convenience in the 

course of his journey which under substantially the same circumstances is furnished to another traveler, he may 

properly complain that his constitutional privilege has been invaded." Id., pp. 161, 162. Here, petitioner's right 

was a personal one. It was as an individual that he was entitled to the equal protection of the laws, and the State 

was bound to furnish him within its borders facilities for legal education substantially equal to those which the 

State there afforded for persons of the white race, whether or not other negroes sought the same opportunity. 

It is urged, however, that the provision for tuition outside the State is a temporary one, — that it is intended 

to operate merely pending the establishment of a law department for negroes at Lincoln University. While 

in that sense the discrimination may be termed temporary, it may nevertheless continue for an indefinite period by 

reason of the discretion given to the curators of Lincoln University and the alternative of arranging for 

tuition in other States, as permitted by the state law as construed by the state court, so long as the curators 

find it unnecessary and impracticable to provide facilities for the legal instruction of negroes within the State. 

In that view, we cannot regard the discrimination as excused by what is called its temporary character. 
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We do not find that the decision of the state court turns on any procedural question. The action was for  

mandamus, but it does not appear that the remedy would have been deemed inappropriate if the asserted federal 

right had been sustained. In that situation the remedy by mandamus was found to be a proper one in University 

of Maryland v. Murray, supra. In the instant case, the state court did note that petitioner had not applied to 

the management of Lincoln University for legal training. But, as we have said, the state court did not rule 

that it would have been the duty of the curators to grant such an application, but on the contrary took the 

view, as we understand it, that the curators were entitled under the state law to refuse such an application and 

in its stead to provide for petitioner's tuition in an adjacent State. That conclusion presented the federal 

question as to the constitutional adequacy of such a provision while equal opportunity for legal training 

within the State was not furnished, and this federal question the state court entertained and passed upon. We 

must conclude that in so doing the court denied the federal right which petitioner set up and the question as to 

the correctness of that decision is before us. We are of the opinion that the ruling was error, and that 

petitioner was entitled to be admitted to the law school of the State University in the absence of other and 

proper provision for his legal training within the State. 

The judgment of the Supreme Court of Missouri is reversed and the cause is remanded for further  

proceedings not inconsistent with this opinion. 

Reversed. 

Separate opinion of MR. JUSTICE McREYNOLDS. 

Considering the disclosures of the record, the Supreme Court of Missouri arrived at a tenable conclusion and 

its judgment should be affirmed. That court well understood the grave difficulties of the situation and 

rightly refused to upset the settled legislative policy of the State by directing a mandamus. 

In Cumming v. Richmond County Board of Education, 175 U.S. 528, 545, this Court through Mr. Justice  

Harlan declared — "The education of the people in schools maintained by state taxation is a matter belonging to 

the respective States, and any interference on the part of Federal authority with the management of such schools  

cannot be justified except in the case of a clear and unmistakable disregard of rights secured by the supreme law of 

the land." Gong Lum v. Rice, 275 U.S. 78, 85 — opinion by Mr. Chief Justice Taft — asserts: "The right and 

power of the state to regulate the method of providing for the education of its youth at public expense is clear."  

For a long time Missouri has acted upon the view that the best interest of her people demands separation of 

whites and negroes in schools. Under the opinion just announced, I presume she may abandon her law school 

and thereby disadvantage her white citizens without improving petitioner's opportunities for legal 

instruction; or she may break down the settled practice concerning separate schools and thereby, as indicated by 

experience, 
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damnify both races. Whether by some other course it may be possible for her to avoid condemnation is matter 

for conjecture. 

The State has offered to provide the negro petitioner opportunity for study of the law — if perchance that 

is the thing really desired — by paying his tuition at some nearby school of good standing. This is far from 

unmistakable disregard of his rights and in the circumstances is enough to satisfy any reasonable demand for 

specialized training. It appears that never before has a negro applied for admission to the Law School and none 

has ever asked that Lincoln University provide legal instruction. 

The problem presented obviously is a difficult and highly practical one. A fair effort to solve it has been made  

by offering adequate opportunity for study when sought in good faith. The State should not be unduly hampered 

through theorization inadequately restrained by experience. 

This proceeding commenced in April, 1936. Petitioner then twenty-four years old asked mandamus to 

compel his admission to the University in September, 1936, notwithstanding plain legislative inhibition. 

Mandamus is not a writ of right but is granted only in the court's discretion upon consideration of all the  

circumstances. Duncan Townsite Co. v. Lane, 245 U.S. 308, 311; United States ex rel. Arant v. Lane, 249 

U.S. 367, 371. 

The Supreme Court of Missouri did not consider the propriety of granting the writ under the theory of 

the law now accepted here. That, of course, will be matter open for its consideration upon return of the cause. 

MR. JUSTICE BUTLER concurs in the above views. 
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SHELLY V. KRAEMER ( 1948 ) 

By unanimous decision, the case involved discrimination against the Shelley family and outlawed race-
based policies for selling residential housing property. “The people in the area wanted them to move 
because they didn‟t allow African or Asian Americans in their community,” said Raiven Williams, a 
sophomore Business Administration and International Management major with a minor in 
Marketing. 

CERTIORARI TO THE SUPREME COURT OF 

MISSOURI._ No. 72. 

Argued January 15-16, 1948. Decided May 3, 1948. 

Private agreements to exclude persons of designated race or color from the use or occupancy of real estate for 

residential purposes do not violate the Fourteenth Amendment; but it is violative of the equal protection clause 

of the Fourteenth Amendment for state courts to enforce them. Corrigan v. Buckley, 271 U.S. 323, distinguished.  

Pp. 8-23. (a) Such private agreements standing alone do not violate any rights guaranteed by the Fourteenth 

Amendment. Pp. 12-13. (b) The actions of state courts and judicial officers in their official capacities are actions 

of the states within the meaning of the Fourteenth Amendment. Pp. 14-18. (c) In granting judicial 

enforcement of such private agreements in these cases, the states acted to deny petitioners the equal protection of 

the laws, contrary to the Fourteenth Amendment. Pp. 18-23. (d) The fact that state courts stand ready to enforce 

restrictive covenants excluding white persons from the ownership or occupancy of property covered by them 

does not prevent the enforcement of covenants excluding colored persons from constituting a denial of equal 

protection of the laws, since the rights created by § 1 of the Fourteenth Amendment are guaranteed to the 

individual. Pp. 21-22. (e) Denial of access to the courts to enforce such restrictive covenants does not deny equal 

protection of the laws to the parties to such agreements. P. 22. 355 Mo. 814, 198 S.W.2d 679, and 316 Mich. 

614, 25 N.W.2d 

638, reversed. 

No. 72. The Supreme Court of Missouri reversed a judgment of a state trial court denying enforcement of 

a private agreement restricting the use or occupancy of certain real estate to persons of the Caucasian race. 355 Mo. 

814, 198 S.W.2d 679. This Court granted certiorari. 331 U.S. 803. 

Reversed, p. 23. 

No. 87. The Supreme Court of Michigan affirmed a judgment of a state trial court enjoining violation of 

a private agreement restricting the use or occupancy of certain real estate to persons of the Caucasian race. 

316 Mich. 614, 25 N.W.2d 638. This Court granted certiorari. 331 U.S. 804. 

Reversed, p. 23. 

George L. Vaughn and Herman Willer argued the cause and filed a brief for petitioners in No. 72. 
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Earl Susman was also of counsel. 

Thurgood Marshall and Loren Miller argued the cause for petitioners in No. 87. With them on the brief 

were Willis M. Graves, Francis Dent, William H. Hastie, Charles H. Houston, George M. Johnson, 

William R. Ming, Jr., James Nabrit, Jr., Marian Wynn Perry, Spottswood W. Robinson, III, Andrew 

Weinberger and Ruth Weyand. By special leave of Court. Solicitor General Perlman argued the cause for the 

United States, as amicus curiae, 

supporting petitioners. With him on the brief was Attorney General Clark. 

Gerald L. Seegers argued the cause for respondents in No. 72. With him on the brief was 

Walter H. Pollmann. Benjamin F. York was also of counsel. 

Henry Gilligan and James A. Crooks argued the cause and filed a brief for respondents in No. 

87. Lloyd T. Chockley was also of counsel. 

Briefs of amici curiae supporting petitioners were filed by Perry W. Howard for the Civil Liberties 

Department, Grand Lodge of Elks, I.B.P.O.E.W.; 

Isaac Pacht, Irving Hill and Clore Warne; Robert McC. Marsh and Eugene Blanc, Jr. for the 

Protestant Council of New York City; Herbert S. Thatcher and Robert A. Wilson for the American 

Federation of Labor; Julius L. Goldstein for the Non-Sectarian Anti-Nazi League to Champion Human 

Rights, Inc.; Melville J. France for the General Council of Congregational Christian Churches et al.; 

Robert W. Kenny, O. John Rogge and Mozart G. Ratner for the National Lawyers Guild; Lee Pressman, 

Eugene Cotton, Frank Donner, John J. Abt, Leon M. Despres, M.H. Goldstein, Isadore Katz, David Rein, 

Samuel L. Rothbard, Harry Sacher, William Standard and Lindsay P. Walden for the Congress of 

Industrial Organizations et al.; Phineas Indritz, Irving R.M. Panzer and Richard A. Solomon for the American 

Veterans Committee; William Maslow, Shad Polier, Joseph B. Robison, Byron S. Miller and William Strong 

for the American Jewish Congress; Joseph M. Proskauer and Jacob Grumet for the American Jewish 

Committee et al.; William Strong for the American Indian Citizens League of California, Inc.; Francis M. 

Dent, Walter M. Nelson, Eugene H. Buder, Victor B. Harris, Luther Ely Smith and Harold I. Kahen for 

the American Civil Liberties Union; Earl B. Dickerson, Richard E. Westbrooks and Loring 

B. Moore for the National Bar Association; Alger Hiss, Joseph M. Proskauer and Victor Elting for the 

American Association for the United Nations; and Edward C. Park and Frank B. Frederick for the 

American Unitarian Association. 

Briefs of amici curiae supporting respondents were filed by Roger J. Whiteford and John J. Wilson for 

the National Association of Real Estate Boards; Ray C. Eberhard and Elisabeth Eberhard Zeigler for the 

Arlington Heights Property Owners Association et al.; and Thomas F. Cadwalader and Carlyle Barton for the 

Mount Royal Protective Association, Inc. 

MR. CHIEF JUSTICE VINSON delivered the opinion of the Court. 
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These cases present for our consideration questions relating to the validity of court enforcement of private 

agreements, generally described as restrictive covenants, which have as their purpose the exclusion of persons of  

designated race or color from the ownership or occupancy of real property. Basic constitutional issues of obvious 

importance have been raised. The first of these cases comes to this Court on certiorari to the Supreme Court  

of Missouri. On February 16, 1911, thirty out of a total of thirtynine owners of property fronting both sides 

of Labadie Avenue between Taylor Avenue and Cora Avenue in the city of St. Louis, signed an agreement, 

which was subsequently recorded, providing in part: 

". . . the said property is hereby restricted to the use and occupancy for the term of Fifty (50) years from this 

date, so that it shall be a condition all the time and whether recited and referred to as [ sic] not in subsequent 

conveyances and shall attach to the land as a condition precedent to the sale of the same, that hereafter no part of 

said property or any portion thereof shall be, for said term of Fifty-years, occupied by any person not of the 

Caucasian race, it being intended hereby to restrict the use of said property for said period of time against the 

occupancy as owners or tenants of any portion of said property for resident or other purpose by people of the 

Negro or Mongolian Race." The entire district described in the agreement included fifty-seven parcels of 

land. The thirty owners who signed the agreement held title to forty-seven parcels, including the particular 

parcel involved in this case. At the time the agreement was signed, five of the parcels in the district were 

owned by Negroes. One of those had been occupied by Negro families since 1882, nearly thirty years before the 

restrictive agreement was executed. The trial court found that owners of seven out of nine homes on the 

south side of Labadie Avenue, within the restricted district and "in the immediate vicinity" of the premises in 

question, had failed to sign the restrictive agreement in 1911. At the time this action was brought, four of the 

premises were occupied by Negroes, and had been so occupied for periods ranging from twenty-three to sixty-

three years. A fifth parcel had been occupied by Negroes until a year before this suit was instituted. 

On August 11, 1945, pursuant to a contract of sale, petitioners Shelley, who are Negroes, for valuable  

consideration received from one Fitzgerald a warranty deed to the parcel in question.1 The trial court found that 

petitioners had no actual knowledge of the restrictive agreement at the time of the purchase. 

The trial court found that title to the property which petitioners Shelley sought to purchase was held by one 

Bishop, a real estate dealer, who placed the property in the name of Josephine Fitzgerald. Bishop, who acted as  

agent for petitioners in the purchase, concealed the fact of his ownership. 

On October 9, 1945, respondents, as owners of other property subject to the terms of the restrictive covenant, 

brought suit in the Circuit Court of the city of St. Louis praying that petitioners Shelley be restrained from 

taking possession of the property and that judgment be entered divesting title out of petitioners Shelley and 

revesting title in the immediate grantor or in such other person as the court should direct. The trial court 

denied the 
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requested relief on the ground that the restrictive agreement, upon which respondents based their action, had 

never become final and complete because it was the intention of the parties to that agreement that it was not to  

become effective until signed by all property owners in the district, and signatures of all the owners had never 

been obtained. 

The Supreme Court of Missouri sitting en banc reversed and directed the trial court to grant the 

relief for which respondents had prayed. That court held the agreement effective and concluded that 

enforcement of its provisions violated no rights guaranteed to petitioners by the Federal Constitution. At the 

time the court rendered its decision, petitioners were occupying the property in question. 

Kraemer v. Shelley, 355 Mo. 814, 198 S.W.2d 679 (1946). 

The second of the cases under consideration comes to this Court from the Supreme Court of Michigan. 

The circumstances presented do not differ materially from the Missouri case. In June, 1934, one Ferguson and his 

wife, who then owned the property located in the city of Detroit which is involved in this case, executed a 

contract providing in part: 

"This property shall not be used or occupied by any person or persons except those of the Caucasian race. 

"It is further agreed that this restriction shall not be effective unless at least eighty percent of the property 

fronting on both sides of the street in the block where our land is located is subjected to this or a similar  

restriction." 

The agreement provided that the restrictions were to remain in effect until January 1, 1960. The contract was 

subsequently recorded; and similar agreements were executed with respect to eighty percent of the lots in the 

block in which the property in question is situated. 

By deed dated November 30, 1944. petitioners, who were found by the trial court to be Negroes, acquired 

title to the property and thereupon entered into its occupancy. On January 30, 1945, respondents, as owners of  

property subject to the terms of the restrictive agreement, brought suit against petitioners in the Circuit 

Court of Wayne County. After a hearing, the court entered a decree directing petitioners to move from the 

property within ninety days. Petitioners were further enjoined and restrained from using or occupying the 

premises in the future. On appeal, the Supreme Court of Michigan affirmed, deciding adversely to petitioners' 

contentions that they had been denied rights protected by the Fourteenth Amendment. 

Sipes v. McGhee, 316 Mich. 614, 25 N.W.2d 638 (1947). 

Petitioners have placed primary reliance on their contentions, first raised in the state courts that judicial 

enforcement of the restrictive agreements in these cases has violated rights guaranteed to petitioners by the 

Fourteenth Amendment of the Federal Constitution and Acts of Congress passed pursuant to that Amendment. 

Specifically, petitioners urge that they have been denied the equal protection of the laws, deprived of property 
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without due process of law, and have been denied privileges and immunities of citizens of the United States. We 

pass to a consideration of those issues. 

The first section of the Fourteenth Amendment provides: "All persons born or naturalized in the United 

States, and subject to the jurisdiction thereof, are citizens of the United States and of the Page 8 State wherein 

they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of 

the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law;  

nor deny to any person within its jurisdiction the equal protection of the laws." 

Whether the equal protection clause of the Fourteenth Amendment inhibits judicial enforcement by state 

courts of restrictive covenants based on race or color is a question which this Court has not heretofore been  

called upon to consider. Only two cases have been decided by this Court which in any way have involved the 

enforcement of such agreements. The first of these was the case of Corrigan v. Buckley, 271 U.S. 323 (1926).  

There, suit was brought in the courts of the District of Columbia to enjoin a threatened violation of certain 

restrictive covenants relating to lands situated in the city of Washington. Relief was granted, and the case 

was brought here on appeal. It is apparent that that case, which had originated in the federal courts and 

involved the enforcement of covenants on land located in the District of Columbia, could present no issues 

under the Fourteenth Amendment; for that Amendment by its terms applies only to the States. Nor was the 

question of the validity of court enforcement of the restrictive covenants under the Fifth Amendment properly 

before the Court, as the opinion of this Court specifically recognizes. The only constitutional issue which the 

appellants had raised in the lower courts, and hence the only constitutional issue before this Court on appeal, 

was the validity of the covenant agreements as such. This Court concluded that since the inhibitions of the 

constitutional provisions invoked apply only to governmental action, as contrasted to action of private 

individuals, there was no showing that the covenants, which were simply agreements between private property 

owners, were invalid. Accordingly, the appeal was dismissed for want of a substantial question. Nothing in the 

opinion of this Court, therefore, may properly be regarded as an adjudication on the merits of the constitutional 

issues presented by these cases, which raise the question of the validity, not of the private agreements as such, but 

of the judicial enforcement of those agreements. 

Corrigan v. Buckley, 271 U.S. 323, 330331 (1926). 

The second of the cases involving racial restrictive covenants was Hansberry v. Lee, 311 U.S. 32 (1940). In 

that case, petitioners, white property owners, were enjoined by the state courts from violating the terms of a 

restrictive agreement. The state Supreme Court had held petitioners bound by an earlier judicial determination, in 

litigation in which petitioners were not parties, upholding the validity of the restrictive agreement, although, 

in fact, the agreement had not been signed by the number of owners necessary to make it effective under state law. 

This Court 
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reversed the judgment of the state Supreme Court upon the ground that petitioners had been denied due process  

of law in being held estopped to challenge the validity of the agreement on the theory, accepted by the state court, 

that the earlier litigation, in which petitioners did not participate, was in the nature of a class suit. In arriving 

at its result, this Court did not reach the issues presented by the cases now under consideration. 

It is well, at the outset, to scrutinize the terms of the restrictive agreements involved in these cases. In the 

Missouri case, the covenant declares that no part of the affected property shall be "occupied by any person not 

of the Caucasian race, it being intended hereby to restrict the use of said property . . . against the occupancy  

as owners or tenants of any portion of said property for resident or other purpose by people of the Negro or  

Mongolian Race." Not only does the restriction seek to proscribe use and occupancy of the affected properties by 

members of the excluded class, but as construed by the Missouri courts, the agreement requires that title of any 

person who uses his property in violation of the restriction shall be divested. The restriction of the covenant 

in the Michigan case seeks to bar occupancy by persons of the excluded class. It provides that "This property 

shall not be used or occupied by any person or persons except those of the Caucasian race." 

It should be observed that these covenants do not seek to proscribe any particular use of the affected  

properties. Use of the properties for residential occupancy, as such, is not forbidden. The restrictions of these 

agreements, rather, are directed toward a designated class of persons and seek to determine who may and who 

may not own or make use of the properties for residential purposes. The excluded class is defined wholly in terms  

of race or color; "simply that and nothing more." 

Buchanan v. Warley, 245 U.S. 60, 73 (1917). 

It cannot be doubted that among the civil rights intended to be protected from discriminatory state action 

by the Fourteenth Amendment are the rights to acquire, enjoy, own and dispose of property. Equality in the 

enjoyment of property rights was regarded by the framers of that Amendment as an essential pre-condition to 

the realization of other basic civil rights and liberties which the Amendment was intended to guarantee. Thus, § 

1978 of the Revised Statutes, derived from § 1 of the Civil Rights Act of 1866 which was enacted by 

Congress while the Fourteenth Amendment was also under consideration, provides: 

Slaughter-House Cases, 16 Wall. 36, 70, 81 (1873). See Flack, The Adoption of the Fourteenth 
Amendment. 

In Oyama v. California, 332 U.S. 633, 640 (1948) the section of the Civil Rights Act herein 

considered is described as the federal statute, "enacted before the Fourteenth Amendment but vindicated by 

it." The Civil Rights Act of 1866 was reenacted in § 18 of the Act of May 31, 1870, subsequent to the 

adoption of the Fourteenth Amendment. 16 Stat. 144. 

"All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by 

white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property." 
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14 Stat. 27, 8 U.S.C. § 42. 

This Court has given specific recognition to the same principle. Buchanan v. Warley, 245 U.S. 60 (1917). 

It is likewise clear that restrictions on the right of occupancy of the sort sought to be created by the private 

agreements in these cases could not be squared with the requirements of the Fourteenth Amendment if imposed 

by state statute or local ordinance. We do not understand respondents to urge the contrary. In the case of 

Buchanan v. Warley, supra, a unanimous Court declared unconstitutional the provisions of a city ordinance  

which denied to colored persons the right to occupy houses in blocks in which the greater number of houses were  

occupied by white persons, and imposed similar restrictions on white persons with respect to blocks in which the  

greater number of houses were occupied by colored persons. During the course of the opinion in that case, this  

Court stated: "The Fourteenth Amendment and these statutes enacted in furtherance of its purpose operate to 

qualify and entitle a colored man to acquire property without state legislation discriminating against him 

solely because of color". 

Buchanan v. Warley, 245 U.S. 60, 79 (1917). 

In Harmon v. Tyler, 273 U.S. 668 (1927), a unanimous court, on the authority of Buchanan v. 

Warley, supra, declared invalid an ordinance which forbade any Negro to establish a home on any property 

in a white community or any white person to establish a home in a Negro community, "except on the written 

consent of a majority of the persons of the opposite race inhabiting such community or portion of the City to be 

affected." The precise question before this Court in both the Buchanan and Harmon cases involved the rights 

of white sellers to dispose of their properties free from restrictions as to potential purchasers based on 

considerations of race or color. But that such legislation is also offensive to the rights of those desiring to acquire 

and occupy property and barred on grounds of race or color is clear, not only from the language of the 

opinion in Buchanan v. Warley, supra, but from this Court's disposition of the case of Richmond v. Deans, 281 

U.S. 704 (1930). There, a Negro, barred from the occupancy of certain property by the terms of an ordinance 

similar to that in the Buchanan case, sought injunctive relief in the federal courts to enjoin the enforcement of 

the ordinance on the grounds that its provisions violated the terms of the Fourteenth Amendment. Such relief 

was granted, and this Court affirmed, finding the citation of Buchanan v. Warley, supra, and Harmon v. Tyler, 

supra, sufficient to support its judgment. Courts of Georgia, Maryland, North Carolina, Oklahoma, Texas, 

and Virginia have also declared similar statutes invalid as being in contravention of the Fourteenth 

Amendment. Glover v. Atlanta, Page 13 148 Ga. 285, 96 S.E. 562 (1918); Jackson v. State, 132 Md. 311, 103 

A. 910 (1918); Clinard v. Winston-Salem, 217 N.C. 

119, 6 S.E.2d 867 (1940); Allen v. Oklahoma City, 175 Okla. 421, 52 P.2d 1054 (1936); Liberty Annex Corp. v. 

Dallas, 289 S.W. 1067 (Tex.Civ.App. 1927); Irvine v. Clifton Forge, 124 Va. 781, 97 S.E. 310 (1918). 
 
 
 
 
 
 
 

218 



 

But the present cases, unlike those just discussed, do not involve action by state legislatures or city councils. 

Here the particular patterns of discrimination and the areas in which the restrictions are to operate, are  

determined, in the first instance, by the terms of agreements among private individuals. Participation of the State 

consists in the enforcement of the restrictions sodefined. The crucial issue with which we are here confronted is  

whether this distinction removes these cases from the operation of the prohibitory provisions of  the Fourteenth 

Amendment. 

Since the decision of this Court in the Civil Rights Cases, 109 U.S. 3 (1883), the principle has become 

firmly embedded in our constitutional law that the action inhibited by the first section of the Fourteenth 

Amendment is only such action as may fairly be said to be that of the States. That Amendment erects no shield 

against merely private conduct, however discriminatory or wrongful. 

And see United States v. Harris, 106 U.S. 629 (1883); United States v. Cruikshank, 92 U.S. 542 (1876). 

We conclude, therefore, that the restrictive agreements standing alone cannot be regarded as violative of any 

rights guaranteed to petitioners by the Fourteenth Amendment. So long as the purposes of those agreements are  

effectuated by voluntary adherence to their terms, it would appear clear that there has been no action by the State 

and the provisions of the Amendment have not been violated. Cf. Corrigan v. Buckley, supra. 

But here there was more. These are cases in which the purposes of the agreements were secured only by 

judicial enforcement by state courts of the restrictive terms of the agreements. The respondents urge that judicial  

enforcement of private agreements does not amount to state action; or, in any event, the participation of the State is 

so attenuated in character as not to amount to state action within the meaning of the Fourteenth Amendment.  

Finally, it is suggested, even if the States in these cases may be deemed to have acted in the constitutional sense,  

their action did not deprive petitioners of rights guaranteed by the Fourteenth Amendment. We move to a 

consideration of these matters. 

That the action of state courts and judicial officers in their official capacities is to be regarded as action of 

the State within the meaning of the Fourteenth Amendment, is a proposition which has long been established 

by decisions of this Court. That principle was given expression in the earliest cases involving the construction 

of the terms of the Fourteenth Amendment. Thus, in Virginia v. Rives, 100 U.S. 313, 318 (1880), this Court 

stated: "It is doubtless true that a State may act through different agencies, — either by its legislative, its 

executive, or its judicial authorities; and the prohibitions of the amendment extend to all action of the State 

denying equal protection of the laws, whether it be action by one of these agencies or by another." In Ex 

parte Virginia, 100 

U.S. 339, 347 (1880), the Court observed: "A State acts by its legislative, its executive, or its judicial 

authorities. It can act in no other way." In the Civil Rights Cases, 109 U.S. 3, 11, 17 (1883), this Court 

pointed out that the Amendment makes void "State action of every kind" which is inconsistent with the 

guaranties therein 
 
 
 
 

219 



contained, and extends to manifestations of "State authority in the shape of laws, customs, or judicial or executive 

proceedings." Language to like effect is employed no less than eighteen times during the course of that opinion. 

Among the phrases appearing in the opinion are the following: "the operation of State laws, and the action of 

State officers executive or judicial"; "State laws and State proceedings"; "State law . . . or some State action through 

its officers or agents"; "State laws and acts done under State authority"; "State laws, or State action of some kind"; 

"such laws as the States may adopt or enforce"; "such acts and proceedings as the States may commit or take"; 

"State legislation or action"; "State law or State authority." 

Similar expressions, giving specific recognition to the fact that judicial action is to be regarded as action 

of the State for the purposes of the Fourteenth Amendment, are to be found in numerous cases which have been 

more recently decided. In Twining v. New Jersey, 211 U.S. 78, 90-91 (1908), the Court said: "The judicial 

act of the highest court of the State, in authoritatively construing and enforcing its laws, is the act of the 

State." In Brinkerhoff-Faris Trust Savings Co. v. Hill 281 U.S. 673, 680 (1930), the Court, through Mr. 

Justice Brandeis, stated: "The federal guaranty of due process extends to state action through its judicial as 

well as through its legislative, executive or administrative branch of government." Further examples of such 

declarations in the opinions of this Court are not lacking. 

Neal v. Delaware, 103 U.S. 370, 397 (1881); Scott v. McNeal, 154 U.S. 34, 45 (1894); Chicago, Burlington 

and Quincy R. Co. v. Chicago, 166 U.S. 226, 233-235 (1897); Hovey v. Elliott, 167 U.S. 409, 417-418 
(1897); 

Carter v. Texas, 177 U.S. 442, 447 (1900); Martin v. Texas, 200 U.S. 316, 319 (1906); Raymond v. Chicago 
Union 

Traction Co., 207 U.S. 20, 35-36 (1907); Home Telephone and Telegraph Co. v. Los Angeles, 227 U.S. 
278, 

286-287 (1913); Prudential Insurance Co. v. Cheek, 259 U.S. 530, 548 (1922); American Railway Express Co. 
v. 

Kentucky, 273 U.S. 269, 274 (1927); Mooney v. Holohan, 294 U.S. 103, 112-113 (1935); Hansberry v.Lee 
311 

U.S. 32, 41 (1940). 

One of the earliest applications of the prohibitions contained in the Fourteenth Amendment to action 

of state judicial officials occurred in cases in which Negroes had been excluded from jury service in criminal  

prosecutions by reason of their race or color. These cases demonstrate, also, the early recognition by this Court 

that state action in violation of the Amendment's provisions is equally repugnant to the constitutional commands 

whether directed by state statute or taken by a judicial official in the absence of statute. Thus, inStrauder v. West 

Virginia, 100 U.S. 303 (1880), this Court declared invalid a state statute restricting jury service to white 

persons as amounting to a denial of the equal protection of the laws to the colored defendant in that case. In 

the same volume of the reports, the Court in Ex parte Virginia, supra, held that a similar discrimination 

imposed by the action of a state judge denied rights protected by the Amendment, despite the fact that the 

language of the state statute relating to jury service contained no such restrictions. 
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The action of state courts in imposing penalties or depriving parties of other substantive rights without 

providing adequate notice and opportunity to defend, has, of course, long been regarded as a denial of the due 

process of law guaranteed by the Fourteenth Amendment. Brinkerhoff-Faris Trust Savings Co. v. Hill, supra. 

Cf. Pennoyer v. Neff, 95 U.S. 714 (1878). 

And see Standard Oil Co. v. Missouri, 224 U.S. 270, 281-282 (1912); Hansberry v.Lee, 311 U.S. 32 (1940). 

In numerous cases, this Court has reversed criminal convictions in state courts for failure of those courts 

to provide the essential ingredients of a fair hearing. Thus it has been held that convictions obtained in state courts  

under the domination of a mob are void. Moore v. Dempsey, 261 U.S. 86 (1923). And see Frank v. Mangum, 

237 

U.S. 309 (1915). Convictions obtained by coerced confessions, by the use of perjured testimony known by the 

prosecution to be such,or without the effective assistance of counsel, have also been held to be exertions of state 

authority in conflict with the fundamental rights protected by the Fourteenth Amendment. 

Brown v. Mississippi, 297 U.S. 278 (1936); 

Chambers v. Florida, 309 U.S. 227 (1940); 

Ashcraft v. Tennessee, 322 U.S. 143 (1944); Lee v. Mississippi, 332 U.S. 742 (1948). 

See Mooney v. Holohan, 294 U.S. 103 (1935); Pyle v. Kansas, 317 U.S. 213 (1942). 

Powell v. Alabama, 287 U.S. 45 (1932); 

Williams v. Kaiser, 323 U.S. 471 (1945); 

Tomkins v. Missouri, 323 U.S. 485 (1945); 

De Meerleer v. Michigan, 329 U.S. 663 (1947). 

But the examples of state judicial action which have been held by this Court to violate the Amendment's  

commands are not restricted to situations in which the judicial proceedings were found in some manner to be 

procedurally unfair. It has been recognized that the action of state courts in enforcing a substantive common-law 

rule formulated by those courts, may result in the denial of rights guaranteed by the Fourteenth Amendment, 

even though the judicial proceedings in such cases may have been in complete accord with the most rigorous 

conceptions of procedural due process. Thus, in American Federation of Labor v. Swing, 312 U.S. 321 

(1941), enforcement by state courts of the common-law policy of the State, which resulted in the restraining of 

peaceful picketing, was held to be state action of the sort prohibited by the Amendment's guaranties of 

freedom of discussion. In Cantwell v. Connecticut, 310 U.S. 296 (1940), a conviction in a state court of the 

common-law crime of breach of the peace was, under the circumstances of the case, found to be a violation of the 

Amendment's commands relating to freedom of religion. In Bridges v. California, 314 U.S. 252 (1941), 

enforcement of the state's common-law rule relating to contempts by publication was held to be state action 

inconsistent with the 
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prohibitions of the Fourteenth Amendment.21 And cf. Chicago, Burlington and Quincy R. Co. v. Chicago, 

166 U.S. 226 (1897). 

In applying the rule of Erie R. Co. v. Tompkins, 304 U.S. 64 (1938), it is clear that the common-law 

rules enunciated by state courts in judicial opinions are to be regarded as a part of the law of the State. 

And see Bakery Drivers Local v. Wohl, 315 U.S. 769 (1942); Cafeteria Employees Union v. Angelos, 320 U.S. 

293 (1943). 

And see Pennekamp v. Florida, 328 U.S. 331 (1946); Craig v. Harney, 331 U.S. 367 (1947). 

The short of the matter is that from the time of the adoption of the Fourteenth Amendment until the present,  

it has been the consistent ruling of this Court that the action of the States to which the Amendment has reference 

includes action of state courts and state judicial officials. Although, in construing the terms of the 

Fourteenth Amendment, differences have from time to time been expressed as to whether particular types of state 

action may be said to offend the Amendment's prohibitory provisions, it has never been suggested that state court 

action is immunized from the operation of those provisions simply because the act is that of the judicial branch of 

the state government. 

Against this background of judicial construction, extending over a period of some three-quarters of a century, 

we are called upon to consider whether enforcement by state courts of the restrictive agreements in these cases  

may be deemed to be the acts of those States; and, if so, whether that action has denied these petitioners the equal 

protection of the laws which the Amendment was intended to insure. 

We have no doubt that there has been state action in these cases in the full and complete sense of the phrase. 

The undisputed facts disclose that petitioners were willing purchasers of properties upon which they desired  

to establish homes. The owners of the properties were willing sellers; and contracts of sale were accordingly  

consummated. It is clear that but for the active intervention of the state courts, supported by the full panoply of  

state power, petitioners would have been free to occupy the properties in question without restraint. 

These are not cases, as has been suggested, in which the States have merely abstained from action, leaving 

private individuals free to impose such discriminations as they see fit. Rather, these are cases in which the  

States have made available to such individuals the full coercive power of government to deny to petitioners, on 

the grounds of race or color, the enjoyment of property rights in premises which petitioners are willing and  

financially able to acquire and which the grantors are willing to sell. The difference between judicial enforcement  

and nonenforcement of the restrictive covenants is the difference to petitioners between being denied rights of 

property available to other members of the community and being accorded full enjoyment of those rights on 

an equal footing. The enforcement of the restrictive agreements by the state courts in these cases was directed 

pursuant to the common-law policy of the States as formulated by those courts in earlier decisions. In the 
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Missouri case, enforcement of the covenant was directed in the first instance by the highest court of the State after 

the trial court had determined the agreement to be invalid for want of the requisite number of signatures. In the  

Michigan case, the order of enforcement by the trial court was affirmed by the highest state court. The judicial 

action in each case bears the clear and unmistakable imprimatur of the State. 

We have noted that previous decisions of this Court have established the proposition that judicial action 

is not immunized from the operation of the Fourteenth Amendment simply because it is taken pursuant to 

the state's commonlaw policy. Nor is the Amendment ineffective simply because the particular pattern of  

discrimination, which the State has enforced, was defined initially by the terms of a private agreement. State 

action, as that phrase is understood for the purposes of the Fourteenth Amendment, refers to exertions of state  

power in all forms. And when the effect of that action is to deny rights subject to the protection of the Fourteenth 

Amendment, it is the obligation of this Court to enforce the constitutional commands. 

See Swain v. Maxwell, 355 Mo. 448, 196 S.W.2d 780 (1946); Koehler v. Rowland, 275 Mo. 573, 205 S.W. 

217 (1918). See also Parmalee v. Morris, 218 Mich. 625, 188 N.W. 330 (1922). Cf. Porter v. Barrett, 233 Mich. 

373, 206 N.W. 532 (1925). 

Cf. Home Telephone and Telegraph Co. v. Los Angeles, 227 U.S. 278 

(1913); Raymond v. Chicago Union Traction Co., 207 U.S. 20 (1907). 

Bridges v. California, 314 U.S. 252 (1941); 

American Federation of Labor v. Swing, 312 U.S. 321 (1941). 

We hold that in granting judicial enforcement of the restrictive agreements in these cases, the States have 

denied petitioners the equal protection of the laws and that, therefore, the action of the state courts cannot 

stand. We have noted that freedom from discrimination by the States in the enjoyment of property rights was 

among the basic objectives sought to be effectuated by the framers of the Fourteenth Amendment. That such 

discrimination has occurred in these cases is clear. Because of the race or color of these petitioners they have been 

denied rights of ownership or occupancy enjoyed as a matter of course by other citizens of different race or color.  

The Fourteenth Amendment declares "that all persons, whether colored or white, shall stand equal before the laws 

of the States, and, in regard to the colored race, for whose protection the amendment was primarily designed, that 

no discrimination shall be made against them by law because of their color." 

Strauder v. West Virginia, supra at 307. Only recently this Court had occasion to declare that a state 

law which denied equal enjoyment of property rights to a designated class of citizens of specified race and 

ancestry, was not a legitimate exercise of the state's police power but violated the guaranty of the equal protection 

of the laws. 
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Oyama v. California, 332 U.S. 633 (1948). Nor may the discriminations imposed by the state courts in these  

cases be justified as proper exertions of state police power. Cf. Buchanan v. Warley, supra. 

See Yick Wo v. Hopkins, 118 U.S. 356 (1886); Strauder v. West Virginia, 100 U.S. 303 (1880); Truax v. 

Raich, 239 U.S. 33 (1915). 

Restrictive agreements of the sort involved in these cases have been used to exclude other than Negroes from 

the ownership or occupancy of real property. We are informed that such agreements have been directed against  

Indians, Jews, Chinese, Japanese, Mexicans, Hawaiians, Puerto Ricans, and Filipinos, among others. 

See Bridges v. California, 314 U.S. 252, 261 (1941); Cantwell v. Connecticut, 310 U.S. 296, 307-308 

(1940). Respondents urge, however, that since the state courts stand ready to enforce restrictive covenants 

excluding white persons from the ownership or occupancy of property covered by such agreements, 

enforcement of covenants excluding colored persons may not be deemed a denial of equal protection of the laws 

to the colored persons who are thereby affected.28 This contention does not bear scrutiny. The parties have 

directed our attention to no case in which a court, state or federal, has been called upon to enforce a 

covenant excluding members of the white majority from ownership or occupancy of real property on grounds 

of race or color. But there are more fundamental considerations. The rights created by the first section of the 

Fourteenth Amendment are, by its terms, guaranteed to the individual. The rights established are personal rights. 

It is, therefore, no answer to these petitioners to say that the courts may also be induced to deny white persons 

rights of ownership and occupancy on grounds of race or color. Equal protection of the laws is not achieved 

through indiscriminate 

imposition of inequalities. 

It should be observed that the restrictions relating to residential occupancy contained in ordinances involved 

in the Buchanan, Harmon and Deans cases, cited supra, and declared by this Court to be inconsistent with the 

requirements of the Fourteenth Amendment, applied equally to white persons and Negroes. 

McCabe v. Atchison, Topeka Santa Fe R. Co., 235 U.S. 151, 161-162 (1914); Missouri ex rel. Gaines v. 

Canada, 305 U.S. 337 (1938); Oyama v. California, 332 U.S. 633 (1948). 

Nor do we find merit in the suggestion that property owners who are parties to these agreements are denied 

equal protection of the laws if denied access to the courts to enforce the terms of restrictive covenants and to 

assert property rights which the state courts have held to be created by such agreements. The Constitution confers 

upon no individual the right to demand action by the State which results in the denial of equal protection of the 

laws to other individuals. And it would appear beyond question that the power of the State to create and enforce  

property interests must be exercised within the boundaries defined by the Fourteenth Amendment. Cf. Marsh v. 

Alabama, 326 U.S. 501 (1946). 
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The problem of defining the scope of the restrictions which the Federal Constitution imposes upon exertions 

of power by the States has given rise to many of the most persistent and fundamental issues which this Court 

has been called upon to consider. That problem was foremost in the minds of the framers of the Constitution, 

and, since that early day, has arisen in a multitude of forms. The task of determining whether the action of a State 

offends constitutional provisions is one which may not be undertaken lightly. Where, however, it is clear that the  

action of the State violates the terms of the fundamental charter, it is the obligation of this Court so to declare. 

The historical context in which the Fourteenth Amendment became a part of the Constitution should 

not be forgotten. Whatever else the framers sought to achieve, it is clear that the matter of primary concern was 

the establishment of equality in the enjoyment of basic civil and political rights and the preservation of those 

rights from discriminatory action on the part of the States based on considerations of race or color. Seventyfive 

years ago this Court announced that the provisions of the Amendment are to be construed with this 

fundamental purpose in mind.30 Upon full consideration, we have concluded that in these cases the States have 

acted to deny petitioners the equal protection of the laws guaranteed by the Fourteenth Amendment. Having 

so decided, we find it unnecessary to consider whether petitioners have also been deprived of property without due 

process of law or denied privileges and immunities of citizens of the United States. 

Slaughter-House Cases, 16 Wall. 36, 81 (1873); Strauder v. West Virginia, 100 U.S. 303 (1880). See 

Flack, The Adoption of the Fourteenth Amendment. 

For the reasons stated, the judgment of the Supreme Court of Missouri and the judgment of the Supreme 

Court of Michigan must be reversed. 

Reversed. 

MR. JUSTICE REED, MR. JUSTICE JACKSON, and MR. JUSTICE RUTLEDGE took 
no part in the 

consideration or decision of these cases. 
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SMITH V. ALWRIGHT ( 1944 ) 

The case deemed the Texas law for all-white political primaries that excluded Black Americans 
and disenfranchised voters unconstitutional. In her senior year about to graduate with a 
Communication and Digital Media degree, Alexis Lomax feels the case “relates to some of the current 
events going on right now. As of last week, some states like Georgia are trying to put limitations on 
voting and what kind of people can vote. I find this to be truly unfair and somewhat 
unconstitutional.” 

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH 
CIRCUIT. No. 51. 

Argued November 10, 12, 1943. Reargued January 12, 1944. Decided April 3, 1944. 

1. The right of a citizen of the United States to vote for the nomination of candidates for the United 

States Senate and House of Representatives in a primary which is an integral part of the elective process is a right 

secured by the Federal Constitution; and this right of the citizen may not be abridged by the State on account 

of his race or color. P. 661. 2. Whether the exclusion of citizens from voting on account of their race or color has 

been effected by action of the State — rather than of individuals or of a political party — is a question upon which 

the decision of the courts of the State is not binding on the federal courts, but which the latter must determine 

for themselves P. 662. 3. Upon examination of the statutes of Texas regulating primaries, held that the exclusion 

of Negroes from voting in a Democratic primary to select nominees for a general election — although by 

resolution of a state convention of the party its membership was limited to white citizens — was State action in 

violation of the Fifteenth Amendment. Grovey v. Townsend, 295 U.S. 45, overruled. Pp. 663, 666. When, as 

here, primaries become a part of the machinery for choosing officials, state and federal, the same tests to determine 

the character of discrimination or abridgment should be applied to the primary as are applied to the general 

election. P. 664. 4. While not unmindful of the desirability of its adhering to former decisions of constitutional 

questions, this Court is not constrained to follow a previous decision which upon reexamination is believed 

erroneous, particularly one which involves the application of a constitutional principle rather than an 

interpretation of the Constitution to evolve the principle itself. P. 665. 131 F.2d 593, reversed. 

CERTIORARI, 319 U.S. 738, to review the affirmance of a judgment for the defendants in a suit for damages 

under 8 U.S.C. § 43. 

Messrs. Thurgood Marshall and William H. Hastie, with whom Messrs. Leon A. Ransom, Carter Wesley, 

W.J. Durham, W. Robert Ming, Jr., and George M. Johnson were on the brief, for petitioner. 

No appearance for respondents. 

By special leave of Court, Mr. George W. Barcus, Assistant Attorney General of Texas, with whom 

Mr. Gerald C. Mann, Attorney General, was on the brief for the Attorney General of Texas, as amicus curiae, 

urging affirmance. Briefs of amici curiae were filed by Mr. Wright Morrow on behalf of Mr. George A. Butler, 

Chairman 
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of the State Democratic Executive Committee of Texas, urging affirmance; and by Mr. Whitney North 

Seymour on behalf of the American Civil Liberties Union, by Mr. Osmond K. Fraenkel on behalf of the 

Committee on Constitutional Liberties, National Lawyers Guild, and by Mr. John F. Finerty on behalf of the 

Workers Defense League, — urging reversal. 

MR. JUSTICE REED delivered the opinion of the Court. 

This writ of certiorari brings here for review a claim for damages in the sum of $5,000 on the part 

of petitioner, a Negro citizen of the 48th precinct of Harris County, Texas, for the refusal of respondents, 

election and associate election judges respectively of that precinct, to give petitioner a ballot or to permit him 

to cast a ballot in the primary election of July 27, 1940, for the nomination of Democratic candidates for the United  

States Senate and House of Representatives, and Governor and other state officers. The refusal is alleged to have 

been solely because of the race and color of the proposed voter. 

The actions of respondents are said to violate §§ 31 and 43 of Title 8 of the United States Code in 

that petitioner was deprived of rights secured by §§ 2 and 4 of Article I and the Fourteenth, Fifteenth and 

Seventeenth Amendments to the United States Constitution. The suit was filed in the District Court of the 

United States for the Southern District of Texas, which had jurisdiction under Judicial Code § 24, subsection 

14. 

1 8 U.S.C. § 31: 

"All citizens of the United States who are otherwise qualified by law to vote at any election by the people 

in any State, Territory, district, county, city, parish, township, school district, municipality, or other 

territorial subdivision, shall be entitled and allowed to vote at all such elections, without distinction of race, 

color, or previous condition of servitude; any constitution, law, custom, usage, or regulation of any State or 

Territory, or by or under its authority, to the contrary notwithstanding." 

§ 43: "Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State 

or Territory, subjects, or causes to be subjected, any citizen of the United States or other person within the  

jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution 

and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for 

redress." 

Constitution, Art. I: 

"Section 2. The House of Representatives shall be composed of Members chosen every second Year by the 

People of the several States, and the Electors in each State shall have the Qualifications requisite for Electors of the 

most numerous Branch of the State Legislature." "Section 4. The Times, Places and Manner of holding 

Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof; but the 

Congress may at any time by Law make or alter such Regulations, except as to the Places of chusing Senators." 
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Constitution: Article XIV. "Section 1. All persons born or naturalized in the United States, and subject  

to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall 

make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall 

any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person 

within its jurisdiction the equal protection of the laws." 

Article XV. "Section 1. The right of citizens of the United States to vote shall not be denied or abridged 

by the United States or by any State on account of race, color, or previous condition of servitude. "Section 2. 

The Congress shall have power to enforce this article by appropriate legislation." 

Article XVII. "The Senate of the United States shall be composed of two Senators from each State, 

elected by the people thereof, for six years; and each Senator shall have one vote. The electors in each State shall 

have the qualifications requisite for electors of the most numerous branch of the State legislatures." 

A declaratory judgment also was sought as to the constitutionality of the denial of the ballot. The judgment 

entered declared the denial was constitutional. This phase of the case is not considered further as the decision on  

the merits determines the legality of the action of the respondents. 

The District Court denied the relief sought and the Circuit Court of Appeals quite properly affirmed 

its action on the authority of Grovey v. Townsend, 295 U.S. 45. We granted the petition for certiorari  to resolve a 

claimed inconsistency between the decision in the Grovey case and that of United States v. Classic, 313 U.S. 299. 

319 U.S. 738. 

Smith v. Allwright, 131 F.2d 593. 

The State of Texas by its Constitution and statutes provides that every person, if certain other requirements 

are met which are not here in issue, qualified by residence in the district or county "shall be deemed a qualified 

elector." Constitution of Texas, Article VI, § 2; Vernon's Civil Statutes (1939 ed.), Article 2955. Primary 

elections for United States Senators, Congressmen and state officers are provided for by Chapters Twelve and 

Thirteen of the statutes. Under these chapters, the Democratic party was required to hold the primary which was 

the occasion of the alleged wrong to petitioner. A summary of the state statutes regulating primaries appears in the 

footnote. These nominations are to be made by the qualified voters of the party. Art. 3101. 

The extent to which the State controls the primary election machinery appears from the Texas statutes, 

as follows: Art. 3118, Vernon's Texas Statutes, provides for the election of a county chairman for each party 

holding a primary by the "qualified voters of the whole county," and of one member of the party's county 

executive committee by the "qualified voters of their respective election precincts." These officers have direct 

charge of the primary. There is in addition statutory provision for a party convention: the voters in each 

precinct choose delegates to a county convention, and the latter chooses delegates to a state convention. Art. 

3134. The state 
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convention has authority to choose the state executive committee and its chairman. Art. 3139, 1939 Supp.  

Candidates for offices to be filled by election are required to be nominated at a primary election if the nominating 

party cast over 100,000 votes at the preceding general election. Art. 3101. The date of the primary is fixed at the  

fourth Saturday in July; a majority is required for nomination, and if no candidate receives a majority, a run-

off primary between the two highest standing candidates is held on the fourth Saturday in August. Art. 3102. 

Polling places may not be within a hundred yards of those used by the opposite party. Art. 3103. Each precinct 

primary is to be conducted by a presiding judge and the assistants he names. These officials are selected by the 

county executive committee. Art. 3104. Absentee voting machinery provided by the State for general 

elections is also used in primaries. Art. 2956. The presiding judges are given legal authority similar to that of 

judges at general elections. Compare Art. 3105 with Art. 3002. The county executive committee may decide 

whether county officers are to be nominated by majority or plurality vote. Art. 3106. The state Page 654 

executive committee is given power to fix qualifications of party membership, Art. 3107; Art. 2955, 1942 

Supp., requires payment of a poll tax by voters in primary elections, and Art. 3093(3) deals with political 

qualifications of candidates for nomination for United States Senator. But cf. Bell v. Hill, 123 Tex. 531, 74 

S.W.2d 113 . Art. 3108 empowers the county committee to prepare a budget covering the cost of the primary and 

to require each candidate to pay a fair share. The form of the ballot is prescribed by Art. 3109. Art. 3101 provides 

that the nominations be made by the qualified voters of the party. Cf. Art. 3091. Art. 3110 prescribes a test for 

voters who take part in the primary. It reads as follows: 

"No official ballot for primary election shall have on it any symbol or device or any printed matter, except 

a uniform primary test, reading as follows: `I am a . . . (inserting name of political party or organization of 

which the voter is a member) and pledge myself to support the nominee of this primary;' and any ballot which shall 

not contain such printed test above the names of the candidates thereon, shall be void and shall not be counted." 

This appears, however, to be a morally rather than a legally enforcible pledge. See Love v. Wilcox, 119 Tex. 

256, 28 S.W.2d 515. 

Arts. 3092 and 3111 to 3114 deal with the mechanics of procuring a place on the primary ballot for federal,  

state, district, or county office. The request for a place on the ballot may be made to the state, district or county 

party chairman, either by the person desiring nomination or by twentyfive qualified voters. The ballot is prepared 

by a subcommittee of the county executive committee. Art. 3115. A candidate must pay his share of the expenses  

of the election before his name is placed on the ballot. Art. 3116. Art. 3116, however, limits the sum that may 

be charged candidates for certain posts, such as the offices of district judge, judge of the Court of Civil Appeals, 

and senator and representative in the state and federal legislatures, and for some counties fees are fixed by Arts. 

3116 a-d, 1939 Supp., and 3116 e-f, 1942 Supp. Supplies for the election are distributed Page 655 by the county 
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committee, Art. 3119, and Art. 3120 authorizes the use of voting booths, ballot boxes and guard rails, prepared 

for the general election, "for the organized political party nominating by primary election that cast over one  

hundred thousand votes at the preceding general election." The county tax collector must supply lists of qualified 

voters by precincts; and these lists must be used at the primary. Art. 3121. The same precautions as to secrecy 

and the care of the ballots must be observed in primary as in general elections. Art. 3122. Arts. 312325 

cover the making of returns to the county and state chairmen and canvass of the result by the county 

committee. By Art. 3127, a statewide canvass is required of the state executive committee for state and district 

officers and a similar canvass by the state convention, with respect to state officers, is provided by Art. 3138. The 

nominations for district offices are certified to the county clerks, and for state officers to the Secretary of 

State. Arts. 3127, 3137, 3138. Ballot boxes and ballots are to be returned to the county clerk, Art. 3128, 1942 

Supp., and upon certification by the county committee, the county clerk must publish the result. Art. 3129, 

1942 Supp. If no objection is made within five days, the name of the nominee is then to be placed on the 

official ballot by the county clerk. Art. 3131, 1942 Supp. Cf. Arts. 2978, 2984, 2992, 2996. Arts. 3146-53, 

1942 Supp., provide for election contests. The state district courts have exclusive original jurisdiction, and 

the Court of Civil Appeals has appellate jurisdiction. The state courts are also authorized to issue writs of 

mandamus to require executive committees, committeemen, and primary officers to discharge the duties imposed 

by the statute. Art. 3142; cf. Art. 3124. 

The official ballot is required to contain parallel columns for the nominees of the respective parties, a column 

for independent candidates, and a blank column for such names as the voters care to write in. Arts. 2978, 2980.  

The names of nominees of a party casting more than 100,000 votes at the last preceding general election may not 

be printed on the ballot unless they were chosen at a primary Page 656 election. Arts. 2978. Candidates who are  

not party nominees may have their names printed on the ballot by complying with Arts. 3159-62. These sections 

require applications to be filed with the Secretary of State, county judge, or mayor, for state and district, county,  

and city offices, respectively. The applications must be signed by qualified voters to the number of from one to five  

per cent of the ballots cast at the preceding election, depending on the office. Each signer must take an oath to 

the effect that he did not participate in a primary at which a candidate for the office in question was nominated.  

While this requirement has been held to preclude one who has voted in the party primary from appearing on the 

ballot as an independent, 

Westerman v. Mims, 111 Tex. 29, 227 S.W. 178; see Cunningham v. McDermett, 277 S.W. 218 

(Civ.App.), one who lost at the primary may still be elected at the general election by a write-in vote. 

Cunningham v. McDermett, supra. 
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The operations of the party are restricted by the State in one other important respect. By Art. 3139, 

1939 Supp., the state convention can announce a platform of principles, but its submission at the primary is a 

prerequisite to party advocacy of specific legislation. Art. 3133. 

The Democratic party of Texas is held by the Supreme Court of that State to be a "voluntary association," Bell 

v. Hill, 123 Tex. 531, 534, protected by § 27 of the Bill of Rights, Art. 1, Constitution of Texas, from 

interference by the State except that: 

"In the interest of fair methods and a fair expression by their members of their preferences 

655 in the selection of their *655 nominees, the State may regulate such elections by proper laws." p. 545. 

That court stated further: 

"Since the right to organize and maintain a political party is one guaranteed by the Bill of Rights of this  

State, it necessarily follows that every privilege essential or reasonably appropriate to the exercise of that 

right is likewise guaranteed, — including, of course, the privilege of determining the policies of the party and 

its membership. Without the privilege of determining the policy of a political association and its membership, 

the right to organize such an association would be a mere mockery. We think these rights, — that is, the 

right to determine the membership of a political party and to determine its policies, of necessity are to be 

exercised by the state convention of such party, and cannot, under any circumstances, be conferred upon a state or 

governmental agency." p. 546. Cf. Waples v. Marrast, 108 Tex. 5, 184 S.W. 180. 

The Democratic party on May 24, 1932, in a state convention adopted the following resolution, which 

has not since been "amended, abrogated, annulled or avoided": 

"Be it resolved that all white citizens of the State of Texas who are qualified to vote under the 

Constitution and laws of the State shall be eligible to membership in the Democratic party and, as such, entitled 

to participate in its deliberations." It was by virtue of this resolution that the respondents refused to permit the 

petitioner to vote. 

Texas is free to conduct her elections and limit her electorate as she may deem wise, save only as her action 

may be affected by the prohibitions of the United States Constitution or in conflict with powers delegated 

to and exercised by the National Government. The Fourteenth Amendment forbids a State from making or  

enforcing any law which abridges the privileges or immunities of citizens of the United States and the 

Fifteenth Amendment specifically interdicts any denial or abridgement by a State of the right of citizens to vote on 

account of color. Respondents appeared in the District Court and the Circuit Court of Appeals and defended 

on the ground that the Democratic party of Texas is a voluntary organization with members banded 

together for the purpose of selecting individuals of the group representing the common political beliefs as 

candidates in the general election. As such a voluntary organization, it was claimed, the Democratic party is 

free to select its own 
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membership and limit to whites participation in the party primary. Such action, the answer asserted, does not 

violate the Fourteenth, Fifteenth or Seventeenth Amendment as officers of government cannot be chosen at  

primaries and the Amendments are applicable only to general elections where governmental officers are actually 

elected. Primaries, it is said, are political party affairs, handled by party, not governmental, officers. No appearance 

for respondents is made in this Court. Arguments presented here by the Attorney General of Texas and the  

Chairman of the State Democratic Executive Committee of Texas, as amici curiae, urged substantially the 

same grounds as those advanced by the respondents. 

Cf. Parker v. Brown 317 U.S. 341, 359-60. 

The right of a Negro to vote in the Texas primary has been considered heretofore by this Court. The first case  

was Nixon v. Herndon, 273 U.S. 536. At that time, 1924, the Texas statute, Art. 3093a, afterwards numbered Art.  

3107 (Rev. Stat. 1925) declared "in no event shall a Negro be eligible to participate in a Democratic Party primary 

election in the State of Texas." Nixon was refused the right to vote in a Democratic primary and brought a 

suit for damages against the election officers under R.S. §§ 1979 and 2004, the present §§ 43 and 31 of Title 8, 

U.S.C. respectively. It was urged to this Court that the denial of the franchise to Nixon violated his Constitutional 

rights under the Fourteenth and Fifteenth Amendments. Without consideration of the Fifteenth, this Court 

held that the action of Texas in denying the ballot to Negroes by statute was in violation of the equal protection 

clause of the Fourteenth Amendment and reversed the dismissal of the suit. 

The legislature of Texas reenacted the article but gave the State Executive Committee of a party the power to 

prescribe the qualifications of its members for voting or other participation. This article remains in the 

statutes. The State Executive Committee of the Democratic party adopted a resolution that white Democrats 

and none other might participate in the primaries of that party. Nixon was refused again the privilege of voting in 

a primary and again brought suit for damages by virtue of § 31, Title 8, U.S.C. This Court again reversed the 

dismissal of the suit for the reason that the Committee action was deemed to be state action and invalid as 

discriminatory under the Fourteenth Amendment. The test was said to be whether the Committee operated as 

representative of the State in the discharge of the State's authority. Nixon v. Condon, 286 U.S. 73. The 

question of the inherent power of a political party in Texas "without restraint by any law to determine its own 

membership" was left open. Id., 84-85. 

In Grovey v. Townsend, 295 U.S. 45, this Court had before it another suit for damages for the refusal in 

a primary of a county clerk, a Texas officer with only public functions to perform, to furnish petitioner, a Negro, 

an absentee ballot. The refusal was solely on the ground of race. This case differed from Nixon v. Condon, supra, 

in that a state convention of the Democratic party had passed the resolution of May 24, 1932, hereinbefore quoted. 

It was decided that the determination by the state convention of the membership of the Democratic party made 
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a significant change from a determination by the Executive Committee. The former was party action, 

voluntary in character. The latter, as had been held in the Condon case, was action by authority of the State. The 

managers of the primary election were therefore declared not to be state officials in such sense that their action was 

state action. A state convention of a party was said not to be an organ of the State. This Court went on to 

announce that to deny a vote in a primary was a mere refusal of party membership with which "the State 

need have no concern," loc. cit. at 55, while for a State to deny a vote in a general election on the ground of 

race or color violated the Constitution. Consequently, there was found no ground for holding that the county 

clerk's refusal of a ballot because of racial ineligibility for party membership denied the petitioner any right 

under the Fourteenth or Fifteenth Amendment. 

Since Grovey v. Townsend and prior to the present suit, no case from Texas involving primary elections 

has been before this Court. We did decide, however, United States v. Classic, 313 U.S. 299. We there held that § 4 

of Article I of the Constitution authorized Congress to regulate primary as well as general elections, 313 U.S. at 

316, 317, "where the primary is by law made an integral part of the election machinery." 313 U.S. at 318. 

Consequently, in the Classic case, we upheld the applicability to frauds in a Louisiana primary of §§ 19 and 20 

of the Criminal Code. Thereby corrupt acts of election officers were subjected to Congressional sanctions because 

that body had power to protect rights of federal suffrage secured by the Constitution in primary as in general 

elections. 313 

U.S. at 323. This decision depended, too, on the determination that under the Louisiana statutes the primary 

was a part of the procedure for choice of federal officials. By this decision the doubt as to whether or not such 

primaries were a part of "elections" subject to federal control, which had remained unanswered since Newberry v. 

United States, 256 U.S. 232, was erased. The Nixon Cases were decided under the equal protection clause of the 

Fourteenth Amendment without a determination of the status of the primary as a part of the electoral process. 

The exclusion of Negroes from the primaries by action of the State was held invalid under that Amendment. The 

fusing by the Classic case of the primary and general elections into a single instrumentality for choice of officers 

has a definite bearing on the permissibility under the Constitution of excluding Negroes from primaries. This 

is not to say that the Classic case cuts directly into the rationale of Grovey v. Townsend. This latter case was 

not mentioned in the opinion. 

Classic bears upon Grovey v. Townsend not because exclusion of Negroes from primaries is any more or  

less state action by reason of the unitary character of the electoral process but because the recognition of the 

place of the primary in the electoral scheme makes clear that state delegation to a party of the power to fix the  

qualifications of primary elections is delegation of a state function that may make the party's action the action 

of the State. When Grovey v. Townsend was written, the Court looked upon the denial of a vote in a primary 

as a mere refusal by a party of party membership. 295 U.S. at 55. As the Louisiana statutes for holding 

primaries 
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are similar to those of Texas, our ruling in Classic as to the unitary character of the electoral process calls for 

a reexamination as to whether or not the exclusion of Negroes from a Texas party primary was state action. 

The statutes of Texas relating to primaries and the resolution of the Democratic party of Texas extending the 

privileges of membership to white citizens only are the same in substance and effect today as they were when 

Grovey v. Townsend was decided by a unanimous Court. The question as to whether the exclusionary action 

of the party was the action of the State persists as the determinative factor. In again entering upon consideration of  

the inference to be drawn as to state action from a substantially similar factual situation, it should be noted that 

Grovey v. Townsend upheld exclusion of Negroes from primaries through the denial of party membership by 

a party convention. A few years before, this Court refused approval of exclusion by the State Executive 

Committee of the party. A different result was reached on the theory that the Committee action was state 

authorized and the Convention action was unfettered by statutory control. Such a variation in the result from so 

slight a change in form influences us to consider anew the legal validity of the distinction which has resulted in 

barring Negroes from participating in the nominations of candidates of the Democratic party in Texas. Other 

precedents of this Court forbid the abridgement of the right to vote. United States v. Reese, 92 U.S. 214, 217; 

Neal v. Delaware, 103 U.S. 370, 388; Guinn 

v. United States, 238 U.S. 347, 361; Myers v. 

Anderson 238 U.S. 368, 379; Lane v. Wilson, 307 U.S. 268. 

It may now be taken as a postulate that the right to vote in such a primary for the nomination of candidates 

without discrimination by the State, like the right to vote in a general election, is a right secured by the 

Constitution. United States v. Classic, 313 U.S. at 314; Myers v. Anderson, 238 U.S. 368; Ex parte 

Yarbrough, 110 U.S. 651, 663 et seq. By the terms of the Fifteenth Amendment that right may not be abridged 

by any State on account of race. Under our Constitution the great privilege of the ballot may not be denied a man 

by the State because of his color. 

We are thus brought to an examination of the qualifications for Democratic primary electors in 

Texas, to determine whether state action or private action has excluded Negroes from participation. Despite 

Texas' decision that the exclusion is produced by private or party action, Bell v. Hill, supra, federal courts 

must for themselves appraise the facts leading to that conclusion. It is only by the performance of this 

obligation that a final and uniform interpretation can be given to the Constitution, the "supreme Law of the 

Land." 

Nixon v. Condon, 286 U.S. 73, 88; Standard Oil Co. v. Johnson, 316 U.S. 481, 483; Bridges v. California, 

314 U.S. 252; Lisenba v. California, 314 U.S. 219, 238; Union Pacific R. Co. v. United States, 313 U.S. 
450, 

467; Drivers Union v. Meadowmoor Co., 312 U.S. 287, 294; Chambers v. Florida, 309 U.S. 227, 228. 

Texas requires electors in a primary to pay a poll tax. Every person who does so pay and who has the 

qualifications 
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of age and residence is an acceptable voter for the primary. Art. 2955. As appears above in the summary of the 

statutory provisions set out in note 6, Texas requires by the law the election of the county officers of a 

party. These compose the county executive committee. The county chairmen so selected are members of the 

district executive committee and choose the chairman for the district. Precinct primary election officers are 

named by the county executive committee. Statutes provide for the election by the voters of precinct 

delegates to the county convention of a party and the selection of delegates to the district and state 

conventions by the county convention. The state convention selects the state executive committee. No convention 

may place in platform or resolution any demand for specific legislation without endorsement of such legislation by 

the voters in a primary. Texas thus directs the selection of all party officers. 

Primary elections are conducted by the party under state statutory authority. The county executive committee  

selects precinct election officials and the county, district or state executive committees, respectively, canvass the  

returns. These party committees or the state convention certify the party's candidates to the appropriate officers  

for inclusion on the official ballot for the general election. No name which has not been so certified may appear 

upon the ballot for the general election as a candidate of a political party. No other name may be printed on  

the ballot which has not been placed in nomination by qualified voters who must take oath that they did not 

participate in a primary for the selection of a candidate for the office for which the nomination is made. 

The state courts are given exclusive original jurisdiction of contested elections and of mandamus proceedings 

to compel party officers to perform their statutory duties. 

We think that this statutory system for the selection of party nominees for inclusion on the general election 

ballot makes the party which is required to follow these legislative directions an agency of the State in so far as it 

determines the participants in a primary election. The party takes its character as a state agency from the duties  

imposed upon it by state statutes; the duties do not become matters of private law because they are performed by 

a political party. The plan of the Texas primary follows substantially that of Louisiana, with the exception that 

in Louisiana the State pays the cost of the primary while Texas assesses the cost against candidates. In numerous 

instances, the Texas statutes fix or limit the fees to be charged. Whether paid directly by the State or 

through state requirements, it is state action which compels. When primaries become a part of the machinery for 

choosing officials, state and national, as they have here, the same tests to determine the character of 

discrimination or abridgement should be applied to the primary as are applied to the general election. If the State 

requires a certain electoral procedure, prescribes a general election ballot made up of party nominees so 

chosen and limits the choice of the electorate in general elections for state offices, practically speaking, to those 

whose names appear on such a ballot, it endorses, adopts and enforces the discrimination against Negroes, 

practiced by a party entrusted 
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by Texas law with the determination of the qualifications of participants in the primary. This is state action within  

the meaning of the Fifteenth Amendment. 

Guinn v. United States 238 U.S. 347, 362. 

The United States is a constitutional democracy. Its organic law grants to all citizens a right to 

participate in the choice of elected officials without restriction by any State because of race. This grant to the 

people of the opportunity for choice is not to be nullified by a State through casting its electoral process in a 

form which permits a private organization to practice racial discrimination in the election. Constitutional 

rights would be of little value if they could be thus indirectly denied. Lane v. Wilson, 307 U.S. 268, 275. 

The privilege of membership in a party may be, as this Court said in Grovey v. Townsend, 295 U.S. 45, 

55, no concern of a State. But when, as here, that privilege is also the essential qualification for voting in a 

primary to select nominees for a general election, the State makes the action of the party the action of the 

State. In reaching this conclusion we are not unmindful of the desirability of continuity of decision in 

constitutional questions. However, when convinced of former error, this Court has never felt constrained to 

follow precedent. In constitutional questions, where correction depends upon amendment and not upon 

legislative action this Court throughout its history has freely exercised its power to reexamine the basis of its 

constitutional decisions. This has long been accepted practice, and this practice has continued to this day. This 

is particularly true when the decision believed erroneous is the application of a constitutional principle rather 

than an interpretation of the Constitution to extract the principle itself. Here we are applying, contrary to the 

recent decision in Grovey v. Townsend, the well-established principle of the Fifteenth Amendment, forbidding 

the abridgement by a State of a citizen's right to vote. Grovey v. Townsend is overruled. 

Cf. Pollock v. Farmers' Loan Trust Co., 157 U.S. 429, 652. 

See cases collected in the dissenting opinion in Burnet v. Coronado Oil Gas Co. 285 U.S. 393, 410. 

See e.g., United States v. Darby, 312 U.S. 100, overruling Hammer v. Dagenhart, 247 U.S. 251; California 

v. Thompson, 313 U.S. 109, overruling DiSanto v. Pennsylvania, 273 U.S. 34; West Coast Hotel Co. v. 

Parrish, 300 

U.S. 379, overruling Adkins v. Children's Hospital, 261 U.S. 525; Helvering v. Mountain Producers Corp., 303 

U.S. 376, overruling Gillespie v. Oklahoma, 257 U.S. 501 and Burnet v. Coronado Oil Gas Co., 285 U.S. 

393; Erie R. Co. v. Tompkins, 304 U.S. 64, overruling Swift v. Tyson, 16 Pet. 1; Graves v. New York ex rel. 

O'Keefe, 306 U.S. 466, overruling Collector v. Day, 11 Wall. 113, and New York ex rel. Rogers v. Graves, 

299 U.S. 401; O'Malley v. Woodrough, 307 U.S. 277, overruling Miles v. Graham, 268 U.S. 501; Madden v. 

Kentucky, 309 U.S. 83, overruling Colgate v. Harvey, 296 U.S. 404; Helvering v. Hallock, 309 U.S. 106, 

overruling Helvering v. St. Louis Union Trust Co., 296 U.S. 39 and Becker v. St. Louis Union Trust Co., 

296 U.S. 48; Nye v. United States, 313 U.S. 33, overruling Toledo Newspaper Co. v. United States, 247 U.S. 

402; Alabama v. King Boozer, 314 U.S. 
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1, overruling Panhandle Oil Co. v. Knox, 277 U.S. 218 and Graves v. Texas Co., 298 U.S. 393; Williams v. 

North Carolina, 317 U.S. 287, overruling Haddock v. Haddock, 201 U.S. 562; State Tax Commission v. 

Aldrich, 316 

U.S. 174, overruling First National Bank v. Maine, 284 U.S. 312; Board of Education v. Barnette, 319 U.S. 

624, overruling Minersville School District v. Gobitis, 310 U.S. 586. 

Cf. Dissent in Burnet v. Coronado Oil Gas Co., 285 U.S. 393 at 410. 

Judgment reversed. 

MR. JUSTICE FRANKFURTER concurs in the result. 

MR. JUSTICE ROBERTS: In Mahnich v. Southern Steamship Co., 321 U.S. 96, 105, I have 

expressed my views with respect to the present policy of the court freely to disregard and to overrule 

considered decisions and the rules of law announced in them. This tendency, it seems to me, indicates an 

intolerance for what those who have composed this court in the past have conscientiously and deliberately 

concluded, and involves an assumption that knowledge and wisdom reside in us which was denied to our 

predecessors. I shall not repeat what I there said for I consider it fully applicable to the instant decision, which 

but points the moral anew. 

A word should be said with respect to the judicial history forming the background of Grovey v. 

Townsend, 295 U.S. 45, which is now overruled. In 1923 Texas adopted a statute which declared that no 

negro should be eligible to participate in a Democratic primary election in that State. A negro, a citizen of the 

United States and of Texas, qualified to vote, except for the provisions of the statute, was denied the opportunity 

to vote in a primary election at which candidates were to be chosen for the offices of senator and representative 

in the Congress of the United States. He brought action against the judges of election in a United States court for 

damages for their refusal to accept his ballot. This court unanimously reversed a judgment dismissing the 

complaint and held that the judges acted pursuant to state law and that the State of Texas, by its statute, had 

denied the voter the equal protection secured by the Fourteenth Amendment. Nixon v. Herndon, 273 U.S. 536 

(1927). 

In 1927 the legislature of Texas repealed the provision condemned by this court and enacted that every  

political party in the State might, through its Executive Committee, prescribe the qualifications of its own  

members and determine in its own way who should be qualified to vote or participate in the party, except that 

no denial of participation could be decreed by reason of former political or other affiliation. Thereupon the State 

Executive Committee of the Democratic party in Texas adopted a resolution that white Democrats, and no other,  

should be allowed to participate in the party's primaries. 

A negro, whose primary ballot was rejected pursuant to the resolution, sought to recover damages from the 

judges who had rejected it. The United States District Court dismissed his action, and the Circuit Court 

of Appeals affirmed; but this court reversed the judgment and sustained the right of action by a vote of 5 to 4. 

Nixon v. Condon, 286 U.S. 73 (1932). 
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The opinion was written with care. The court refused to decide whether a political party in Texas had  

inherent power to determine its membership. The court said, however: "Whatever inherent power a state political 

party has to determine the content of its membership resides in the state convention," and referred to the statutes of 

Texas to demonstrate that the State had left the Convention free to formulate the party faith. Attention was 

directed to the fact that the statute under attack did not leave to the party convention the definition of party 

membership but placed it in the party's State Executive Committee which could not, by any stretch of reasoning, 

be held to constitute the party. The court held, therefore, that the State Executive Committee acted solely by 

virtue of the statutory mandate and as delegate of state power, and again struck down the discrimination against  

negro voters as deriving force and virtue from state action, — that is, from statute. 

In 1932 the Democratic Convention of Texas adopted a resolution that "all white citizens of the State of  

Texas who are qualified to vote under the Constitution and laws of the State shall be eligible to membership 

in the Democratic party and as such entitled to participate in its deliberations." A negro voter qualified to vote 

in a primary election, except for the exclusion worked by the resolution, demanded an absentee ballot which 

he was entitled to mail to the judges at a primary election except for the resolution. The county clerk refused 

to furnish him a ballot. He brought an action for damages against the clerk in a state court. That court, which 

was the tribunal having final jurisdiction under the laws of Texas, dismissed his complaint and he brought the case 

to this court for review. After the fullest consideration by the whole court1 an opinion was written representing 

its unanimous views and affirming the judgment. Grovey v. Townsend, 295 U.S. 45 (1935). 

The court was composed of Hughes, C.J., Van Devanter, McReynolds, Brandeis, Sutherland, Butler, 

Stone, Roberts and Cardozo, JJ. 

I believe it will not be gainsaid the case received the attention and consideration which the questions involved 

demanded and the opinion represented the views of all the justices. It appears that those views do not now 

commend themselves to the court. I shall not restate them. They are exposed in the opinion and must stand or 

fall on their merits. Their soundness, however, is not a matter which presently concerns me. 

The reason for my concern is that the instant decision, overruling that announced about nine years ago, tends 

to bring adjudications of this tribunal into the same class as a restricted railroad ticket, good for this day and 

train only. I have no assurance, in view of current decisions, that the opinion announced today may not shortly be  

repudiated and overruled by justices who deem they have new light on the subject. In the present term the court 

has overruled three cases. 

In the present case, as in Mahnich v. Southern S.S. Co., supra, the court below relied, as it was bound to,  

upon our previous decision. As that court points out, the statutes of Texas have not been altered since Grovey v. 
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Townsend was decided. The same resolution is involved as was drawn in question in Grovey v. Townsend. Not a 

fact differentiates that case from this except the names of the parties. 

It is suggested that Grovey v. Townsend was overruled sub silentio in United States v. Classic, 313 U.S. 

299. If so, the situation is even worse than that exhibited by the outright repudiation of an earlier decision, for it is 

the fact that, in the Classic case, Grovey v. Townsend was distinguished in brief and argument by the 

Government without suggestion that it was wrongly decided, and was relied on by the appellees, not as a 

controlling decision, but by way of analogy. The case is not mentioned in either of the opinions in the Classic 

case. Again and again it is said in the opinion of the court in that case that the voter who was denied the right to 

vote was a fully qualified voter. In other words, there was no question of his being a person entitled under state 

law to vote in the primary. The offense charged was the fraudulent denial of his conceded right by an election 

officer because of his race. Here the question is altogether different. It is whether, in a Democratic primary, he 

who tendered his vote was a member of the Democratic party. 

I do not stop to call attention to the material differences between the primary election laws of Louisiana  

under consideration in the Classic case and those of Texas which are here drawn in question. These differences  

were spelled out in detail in the Government's brief in the Classic case and emphasized in its oral argument. 

It is enough to say that the Louisiana statutes required the primary to be conducted by state officials and 

made it a state election, whereas, under the Texas statute, the primary is a party election conducted at the expense 

of members of the party and by officials chosen by the party. If this court's opinion in the Classic case discloses 

its method of overruling earlier decisions, I can only protest that, in fairness, it should rather have adopted the 

open and frank way of saying what it was doing than, after the event, characterize its past action as overruling 

Grovey 

v. Townsend though those less sapient never realized the fact. 

It is regrettable that in an era marked by doubt and confusion, an era whose greatest need is steadfastness 

of thought and purpose, this court, which has been looked to as exhibiting consistency in adjudication, and a  

steadiness which would hold the balance even in the face of temporary ebbs and flows of opinion, should now 

itself become the breeder of fresh doubt and confusion in the public mind as to the stability of our institutions. 
 
 
 
 
 
 
 
 
 
 
 

239 



TERRY V. OHIO ( 1968 ) 

Although racial profiling and police mistreatment of Black Americans are topics still debated today, 
this case of a frisking of a Black American found the police in violation of the Fourth Amendment that 
protects people from unreasonable searches and seizures. 

CERTIORARI TO THE SUPREME COURT OF OHIO. No. 67. 

Argued December 12, 1967. Decided June 10, 1968. 

A Cleveland detective (McFadden), on a downtown beat which he had been patrolling for many years,  

observed two strangers (petitioner and another man, Chilton) on a street corner. He saw them proceed  

alternately back and forth along an identical route, pausing to stare in the same store window, which they did 

for a total of about 24 times. Each completion of the route was followed by a conference between the two on a 

corner, at one of which they were joined by a third man (Katz) who left swiftly. Suspecting the two men of 

"casing a job, a stick-up," the officer followed them and saw them rejoin the third man a couple of blocks away in 

front of a store. The officer approached the three, identified himself as a policeman, and asked their names. The 

men "mumbled something," whereupon McFadden spun petitioner around, patted down his outside clothing, 

and found in his overcoat pocket, but was unable to remove, a pistol. The officer ordered the three into the store.  

He removed petitioner's overcoat, took out a revolver, and ordered the three to face the wall with their hands 

raised. He patted down the outer clothing of Chilton and Katz and seized a revolver from Chilton's outside  

overcoat pocket. He did not put his hands under the outer garments of Katz (since he discovered nothing in his 

pat-down which might have been a weapon), or under petitioner's or Chilton's outer garments until he felt the 

guns. The three were taken to the police station. Petitioner and Chilton were charged with carrying 

concealed weapons. The defense moved to suppress the weapons. Though the trial court rejected the prosecution 

theory that the guns had been seized during a search incident to a lawful arrest, the court denied the motion to 

suppress and admitted the weapons into evidence on the ground that the officer had cause to believe that 

petitioner and Chilton were acting suspiciously, that their interrogation was warranted, and that the officer 

for his own protection had the right to pat down their outer clothing having reasonable cause to believe that they 

might be armed. The court distinguished between an investigatory "stop" and an arrest, and between a "frisk" of 

the outer clothing for weapons and a full-blown search for evidence of crime. Petitioner and Chilton were found 

guilty, an intermediate appellate court affirmed, and the State Supreme Court dismissed the appeal on the ground 

that "no substantial constitutional question" was involved. Held: 
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1. The Fourth Amendment right against unreasonable searches and seizures, made applicable to the States 

by the Fourteenth Amendment, "protects people, not places," and therefore applies as much to the citizen on the  

streets as well as at home or elsewhere. Pp. 8-9. 

2. The issue in this case is not the abstract propriety of the police conduct but the admissibility against 

petitioner of the evidence uncovered by the search and seizure. P. 12. 

3. The exclusionary rule cannot properly be invoked to exclude the products of legitimate and 

restrained police investigative techniques; and this Court's approval of such techniques should not 

discourage remedies other than the exclusionary rule to curtail police abuses for which that is not an effective 

sanction. Pp. 13-15. 

4. The Fourth Amendment applies to "stop and frisk" procedures such as those followed here. Pp. 16-20. 

(a) Whenever a police officer accosts an individual and restrains his freedom to walk away, he has "seized" that 

person within the meaning of the Fourth Amendment. P. 16. 

(b) A careful exploration of the outer surfaces of a person's clothing in an attempt to find weapons is a "search" 

under that Amendment. P. 16. 

5. Where a reasonably prudent officer is warranted in the circumstances of a given case in believing that his  

safety or that of others is endangered, he may make a reasonable search for weapons of the person believed by him to 

be armed and dangerous regardless of whether he has probable cause to arrest that individual for crime or the 

absolute certainty that the individual is armed. Pp. 20-27. 

(a) Though the police must whenever practicable secure a warrant to make a search and seizure, that  

procedure cannot be followed where swift action based upon on-the-spot observations of the officer on the beat is 

required. P. 20. 

(b) The reasonableness of any particular search and seizure must be assessed in light of the particular 

circumstances against the standard of whether a man of reasonable caution is warranted in believing that the 

action taken was appropriate. Pp. 21-22. 

(c) The officer here was performing a legitimate function of investigating suspicious conduct when he decided 

to approach petitioner and his companions. P. 22. 

(d) An officer justified in believing that an individual whose suspicious behavior he is investigating at 

close range is armed may, to neutralize the threat of physical harm, take necessary measures to determine whether 

that person is carrying a weapon. P. 24. 

(e) A search for weapons in the absence of probable cause to arrest must be strictly circumscribed by the 

exigencies of the situation. Pp. 25-26. 

(f ) An officer may make an intrusion short of arrest where he has reasonable apprehension of danger before  

being possessed of information justifying arrest. Pp. 26-27. 
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6. The officer's protective seizure of petitioner and his companions and the limited search which he made 

were reasonable, both at their inception and as conducted. Pp. 27-30. 

(a) The actions of petitioner and his companions were consistent with the officer's hypothesis that they were  

contemplating a daylight robbery and were armed. P. 28. 

(b) The officer's search was confined to what was minimally necessary to determine whether the men were  

armed, and the intrusion, which was made for the sole purpose of protecting himself and others nearby, was  

confined to ascertaining the presence of weapons. Pp. 29-30. 

7. The revolver seized from petitioner was properly admitted into evidence against him, since the search  

which led to its seizure was reasonable under the Fourth Amendment. Pp. 30-31. 

Affirmed. 

Louis Stokes argued the cause for petitioner. With him on the brief was Jack G. Day. 

Reuben M. Payne argued the cause for respondent. With him on the brief was John T. Corrigan. 

Briefs of amici curiae, urging reversal, were filed by Jack Greenberg, James M. Nabrit III, Michael 

Meltsner, Melvyn Zarr, and Anthony G. Amsterdam for the NAACP Legal Defense and Educational 

Fund, Inc., and by Bernard A. Berkman, Melvin L. Wulf, and Alan H. Levine for the American Civil 

Liberties Union et al. 

Briefs of amici curiae, urging affirmance, were filed by Solicitor General Griswold, Assistant Attorney 

General Vinson, Ralph S. Spritzer, Beatrice Rosenberg, and Mervyn Hamburg for the United States; by 

Louis 

J. Lefkowitz, pro se, Samuel A. Hirshowitz, First Assistant Attorney General, and Maria L. Marcus and 

Brenda Soloff, Assistant Attorneys General, for the Attorney General of New York; by Charles Moylan, 

Jr., Evelle J. Younger, and Harry Wood for the National District Attorneys' Assn., and by James R. 

Thompson for Americans for Effective Law Enforcement. 

MR. CHIEF JUSTICE WARREN delivered the opinion of the Court. 

This case presents serious questions concerning the role of the Fourth Amendment in the confrontation 

on the street between the citizen and the policeman investigating suspicious circumstances. 

Petitioner Terry was convicted of carrying a concealed weapon and sentenced to the statutorily prescribed  

term of one to three years in the penitentiary. Following the denial of a pretrial motion to suppress, the  

prosecution introduced in evidence two revolvers and a number of bullets seized from Terry and a codefendant, 

Richard Chilton, by Cleveland Police Detective Martin McFadden. At the hearing on the motion to suppress 

this evidence, Officer McFadden testified that while he was patrolling in plain clothes in downtown Cleveland at 

approximately 2:30 in the afternoon of October 31, 1963, his attention was attracted by two men, Chilton and 

Terry, standing on the corner of Huron Road and Euclid Avenue. He had never seen the two men before, and he 

was unable to say precisely what first drew his eye to them. However, he testified that he had been a policeman for 
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39 years and a detective for 35 and that he had been assigned to patrol this vicinity of downtown Cleveland for 

shoplifters and pickpockets for 30 years. He explained that he had developed routine habits of observation over  the 

years and that he would "stand and watch people or walk and watch people at many intervals of the day." He 

added: "Now, in this case when I looked over they didn't look right to me at the time." 

Ohio Rev. Code § 2923.01 (1953) provides in part that "[n]o person shall carry a pistol, bowie knife, 

dirk, or other dangerous weapon concealed on or about his person." An exception is made for properly authorized 

law enforcement officers. 

Terry and Chilton were arrested, indicated, tried, and convicted together. They were represented by the same 

attorney, and they made a joint motion to suppress the guns. After the motion was denied, evidence was taken 

in the case against Chilton. This evidence consisted of the testimony of the arresting officer and of Chilton. 

It was then stipulated that this testimony would be applied to the case against Terry, and no further evidence was 

introduced in that case. The trial judge considered the two cases together, rendered the decisions at the same time 

and sentenced the two men at the same time. They prosecuted their state court appeals together through the same 

attorney, and they petitioned this Court for certiorari together. Following the grant of the writ upon this 

joint petition, Chilton died. Thus, only Terry's conviction is here for review. 

His interest aroused, Officer McFadden took up a post of observation in the entrance to a store 300 to 400 

feet away from the two men. "I get more purpose to watch them when I seen their movements," he testified. He 

saw one of the men leave the other one and walk southwest on Huron Road, past some stores. The man paused for a 

moment and looked in a store window, then walked on a short distance, turned around and walked back toward 

the corner, pausing once again to look in the same store window. He rejoined his companion at the corner, and 

the two conferred briefly. Then the second man went through the same series of motions, strolling down Huron 

Road, looking in the same window, walking on a short distance, turning back, peering in the store window again,  

and returning to confer with the first man at the corner. The two men repeated this ritual alternately between five 

and six times apiece — in all, roughly a dozen trips. At one point, while the two were standing together on 

the corner, a third man approached them and engaged them briefly in conversation. This man then left the two 

others and walked west on Euclid Avenue. Chilton and Terry resumed their measured pacing, peering, and 

conferring. After this had gone on for 10 to 12 minutes, the two men walked off together, heading west on 

Euclid Avenue, following the path taken earlier by the third man. 

By this time Officer McFadden had become thoroughly suspicious. He testified that after observing their 

elaborately casual and oft-repeated reconnaissance of the store window on Huron Road, he suspected the two men 

of "casing a job, a stick-up," and that he considered it his duty as a police officer to investigate further. He 

added that he feared "they may have a gun." Thus, Officer McFadden followed Chilton and Terry and saw 

them 
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stop in front of Zucker's store to talk to the same man who had conferred with them earlier on the street corner. 

Deciding that the situation was ripe for direct action. Officer McFadden approached the three men, identified 

himself as a police officer and asked for their names. At this point his knowledge was confined to what he  

had observed. He was not acquainted with any of the three men by name or by sight, and he had received no 

information concerning them from any other source. When the men "mumbled something" in response to his 

inquiries, Officer McFadden grabbed petitioner Terry, spun him around so that they were facing the other two, 

with Terry between McFadden and the others, and patted down the outside of his clothing. In the left breast  

pocket of Terry's overcoat Officer McFadden felt a pistol. He reached inside the overcoat pocket, but was unable 

to remove the gun. At this point, keeping Terry between himself and the others, the officer ordered all three men 

to enter Zucker's store. As they went in, he removed Terry's overcoat completely, removed a .38-caliber revolver 

from the pocket and ordered all three men to face the wall with their hands raised. Officer McFadden proceeded to 

pat down the outer clothing of Chilton and the third man, Katz. He discovered another revolver in the outer 

pocket of Chilton's overcoat, but no weapons were found on Katz. The officer testified that he only patted the 

men down to see whether they had weapons, and that he did not put his hands beneath the outer garments of 

either Terry or Chilton until he felt their guns. So far as appears from the record, he never placed his hands 

beneath Katz' outer garments. Officer McFadden seized Chilton's gun, asked the proprietor of the store to call a  

police wagon, and took all three men to the station, where Chilton and Terry were formally charged with carrying 

concealed weapons. 

On the motion to suppress the guns the prosecution took the position that they had been seized following 

a search incident to a lawful arrest. The trial court rejected this theory, stating that it "would be stretching 

the facts beyond reasonable comprehension" to find that Officer McFadden had had probable cause to arrest the 

men before he patted them down for weapons. However, the court denied the defendants' motion on the 

ground that Officer McFadden, on the basis of his experience, "had reasonable cause to believe . . . that the 

defendants were conducting themselves suspiciously, and some interrogation should be made of their action." 

Purely for his own protection, the court held, the officer had the right to pat down the outer clothing of these 

men, who he had reasonable cause to believe might be armed. The court distinguished between an 

investigatory "stop" and an arrest, and between a "frisk" of the outer clothing for weapons and a full-blown search 

for evidence of crime. The frisk, it held, was essential to the proper performance of the officer's investigatory 

duties, for without it "the answer to the police officer may be a bullet, and a loaded pistol discovered during the 

frisk is admissible." 

After the court denied their motion to suppress, Chilton and Terry waived jury trial and pleaded not 

guilty. The court adjudged them guilty, and the Court of Appeals for the Eighth Judicial District, Cuyahoga 

County, affirmed. State v. Terry, 5 Ohio App.2d 122, 214 N.E.2d 114 (1966). The Supreme Court of Ohio 

dismissed their 
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appeal on the ground that no "substantial constitutional question" was involved. We granted certiorari, 387 U.S.  

929 (1967), to determine whether the admission of the revolvers in evidence violated petitioner's rights under 

the Fourth Amendment, made applicable to the States by the Fourteenth. 

Mapp v. Ohio, 367 U.S. 643 (1961). We affirm the conviction. 

The Fourth Amendment provides that "the right of the people to be secure in their persons, houses, papers, 

and effects, against unreasonable searches and seizures, shall not be violated " This inestimable right of personal 

security belongs as much to the citizen on the streets of our cities as to the homeowner closeted in his study to 

dispose of his secret affairs. For, as this Court has always recognized, "No right is held more sacred, or is 

more carefully guarded, by the common law, than the right of every individual to the possession and control 

of his own person, free from all restraint or interference of others, unless by clear and unquestionable authority of 

law." Union Pac. R. Co. v. Botsford 141 U.S. 250, 251 (1891). 

We have recently held that "the Fourth Amendment protects people, not places," Katz v. 

United States, 389 U.S. 347, 351 (1967), and wherever an individual may harbor a reasonable "expectation 

of privacy," id., at 361 (MR. JUSTICE HARLAN, concurring), he is entitled to be free from 

unreasonable governmental intrusion. Of course, the specific content and incidents of this right must be shaped 

by the context in which it is asserted. For "what the Constitution forbids is not all searches and seizures, but 

unreasonable searches and seizures." Elkins v. United States, 364 U.S. 206, 222 (1960). Unquestionably 

petitioner was entitled to the protection of the Fourth Amendment as he walked down the street in Cleveland. 

Beck v. Ohio, 379 U.S. 89 (1964); Rios v. United States, 364 U.S. 253 (1960); Henry v. United States, 361 U.S. 

98 (1959); United States 

v. Di Re, 332 U.S. 581 (1948); Carroll v. United States, 267 U.S. 132 (1925). The question is whether in all 

the circumstances of this on-thestreet encounter, his right to personal security was violated by an unreasonable 

search and seizure. We would be less than candid if we did not acknowledge that this question thrusts to the fore 

difficult and troublesome issues regarding a sensitive area of police activity — issues which have never before been 

squarely presented to this Court. Reflective of the tensions involved are the practical and constitutional arguments 

pressed with great vigor on both sides of the public debate over the power of the police to "stop and frisk" — 

as it is sometimes euphemistically termed — suspicious persons. 

On the one hand, it is frequently argued that in dealing with the rapidly unfolding and often dangerous 

situations on city streets the police are in need of an escalating set of flexible responses, graduated in relation to  

the amount of information they possess. For this purpose it is urged that distinctions should be made between 

a "stop" and an "arrest" (or a "seizure" of a person), and between a "frisk" and a "search." Thus, it is argued, the  

police should be allowed to "stop" a person and detain him briefly for questioning upon suspicion that he may be 

connected with criminal activity. Upon suspicion that the person may be armed, the police should have the power 
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to "frisk" him for weapons. If the "stop" and the "frisk" give rise to probable cause to believe that the suspect has  

committed a crime, then the police should be empowered to make a formal "arrest," and a full incident "search" of 

the person. This scheme is justified in part upon the notion that a "stop" and a "frisk" amount to a mere "minor 

inconvenience and petty indignity," which can properly be imposed upon the citizen in the interest of effective 

law enforcement on the basis of a police officer's suspicion. 

Both the trial court and the Ohio Court of Appeals in this case relied upon such a distinction. State v. Terry, 

5 Ohio App.2d 122, 125-130, 214 N.E.2d 114, 117-120 (1966). See also, e. g., People v. Rivera, 14 N.Y.2d 441, 

201 

N.E.2d 32, 252 N.Y.S.2d 458 (1964), cert. denied, 379 U.S. 978 (1965); Aspen, Arrest and Arrest 

Alternatives: Recent Trends, 1966 U. Ill. L. F. 241, 249-254; Warner, The Uniform Arrest Act, 28 Va. L. 

Rev. 315 (1942); Note, Stop and Frisk in California, 18 Hastings L. J. 623, 629-632 (1967). 

People v. Rivera, supra, n. 3, at 447, 201 N.E.2d, at 36, 252 N.Y. So.2d, at 464. 

The theory is well laid out in the Rivera opinion: 

"[T]he evidence needed to make the inquiry is not of the same degree of conclusiveness as that required 

for an arrest. The stopping of the individual to inquire is not an arrest and the ground upon which the police  

may make the inquiry may be less incriminating than the ground for an arrest for a crime known to have 

been committed. . . . . . . . . 

"And as the right to stop and inquire is to be justified for a cause less conclusive than that which would  

sustain an arrest, so the right to frisk may be justified as an incident to inquiry upon grounds of elemental safety 

and precaution which might not initially sustain a search. Ultimately the validity of the frisk narrows down 

to whether there is or is not a right by the police to touch the person questioned. The sense of exterior touch 

here involved is not very far different from the sense of sight or hearing — senses upon which police customarily 

act." People v. Rivera, 14 N.Y.2d 441, 445, 447, 201 N.E.2d 32, 34, 35, 252 N.Y.S.2d 458, 461, 463 

(1964), cert. 

denied, 379 U.S. 978 (1965). 

On the other side the argument is made that the authority of the police must be strictly circumscribed by the 

law of arrest and search as it has developed to date in the traditional jurisprudence of the Fourth Amendment. 

It is contended with some force that there is not — and cannot be — a variety of police activity which does 

not depend solely upon the voluntary cooperation of the citizen and yet which stops short of an arrest based  

upon probable cause to make such an arrest. The heart of the Fourth Amendment, the argument runs, is a severe  

requirement of specific justification for any intrusion upon protected personal security, coupled with a highly 

developed system of judicial controls to enforce upon the agents of the State the commands of the Constitution. 

Acquiescence by the courts in the compulsion inherent in the field interrogation practices at issue here, it is  

urged, would constitute an abdication of judicial control over, and indeed an encouragement of, substantial 
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interference with liberty and personal security by police officers whose judgment is necessarily colored by their  

primary involvement in "the often competitive enterprise of ferreting out crime." Johnson v. United States, 333 

U.S. 10, 14 (1948). This, it is argued, can only serve to exacerbate policecommunity tensions in the crowded 

centers of our Nation's cities. 

See, e. g., Foote, The Fourth Amendment: Obstacle or Necessity in the Law of Arrest?, 51 J. Crim. L. C. P. 
S. 

402 (1960). 

In this context we approach the issues in this case mindful of the limitations of the judicial function in  

controlling the myriad daily situations in which policemen and citizens confront each other on the street. 

The State has characterized the issue here as "the right of a police officer . . . to make an onthe-street stop, 

interrogate and pat down for weapons (known in street vernacular as 'stop and frisk')." But this is only partly 

accurate. For the issue is not the abstract propriety of the police conduct, but the admissibility against petitioner of 

the evidence uncovered by the search and seizure. Ever since its inception, the rule excluding evidence seized 

in violation of the Fourth Amendment has been recognized as a principal mode of discouraging lawless police 

conduct. See Weeks v. United States, 232 U.S. 383, 391-393 (1914). Thus its major thrust is a deterrent one, 

see Linkletter 

v. Walker, 381 U.S. 618, 629-635 (1965), and experience has taught that it is the only effective deterrent to 

police misconduct in the criminal context, and that without it the constitutional guarantee against unreasonable  

searches and seizures would be a mere "form of words." Mapp v. Ohio, 367 U.S. 643, 655 (1961). The rule also 

serves another vital function — "the imperative of judicial integrity." Elkins v. United States, 364 U.S. 206, 

222 (1960). Courts which sit under our Constitution cannot and will not be made party to lawless invasions 

of the constitutional rights of citizens by permitting unhindered governmental use of the fruits of such 

invasions. Thus in our system evidentiary rulings provide the context in which the judicial process of 

inclusion and exclusion approves some conduct as comporting with constitutional guarantees and 

disapproves other actions by state agents. A ruling admitting evidence in a criminal trial, we recognize, has 

the necessary effect of legitimizing the conduct which produced the evidence, while an application of the 

exclusionary rule withholds the constitutional imprimatur. 

Brief for Respondent . 

The exclusionary rule has its limitations, however, as a tool of judicial control. It cannot properly be 

invoked to exclude the products of legitimate police investigative techniques on the ground that much 

conduct which is closely similar involves unwarranted intrusions upon constitutional protections. Moreover, 

in some contexts the rule is ineffective as a deterrent. Street encounters between citizens and police officers are 

incredibly rich in diversity. They range from wholly friendly exchanges of pleasantries or mutually useful 

information to hostile confrontations of armed men involving arrests, or injuries, or loss of life. Moreover, 

hostile confrontations are 
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not all of a piece. Some of them begin in a friendly enough manner, only to take a different turn upon the 

injection of some unexpected element into the conversation. Encounters are initiated by the police for a wide 

variety of purposes, some of which are wholly unrelated to a desire to prosecute for crime. Doubtless some police 

"field interrogation" conduct violates the Fourth Amendment. But a stern refusal by this Court to condone 

such activity does not necessarily render it responsive to the exclusionary rule. Regardless of how effective 

the rule may be where obtaining convictions is an important objective of the police, it is powerless to deter 

invasions of constitutionally guaranteed rights where the police either have no interest in prosecuting or are 

willing to forgo successful prosecution in the interest of serving some other goal. 

See L. Tiffany, D. McIntyre D. Rotenberg, Detection of Crime: Stopping and Questioning, Search 

and Seizure, Encouragement and Entrapment 18-56 (1967). This sort of police conduct may, for example, be 

designed simply to help an intoxicated person find his way home, with no intention of arresting him unless 

he becomes obstreperous. Or the police may be seeking to mediate a domestic Page 14 quarrel which threatens to  

erupt into violence. They may accost a woman in an area known for prostitution as part of a harassment campaign 

designed to drive prostitutes away without the considerable difficulty involved in prosecuting them. Or they may 

be conducting a dragnet search of all teenagers in a particular section of the city for weapons because they have 

heard rumors of an impending gang fight. 

See Tiffany, McIntyre Rotenberg, supra, n. 9, at 100-101; Comment, 47 Nw. U. L. Rev. 493, 497-499 

(1952). Proper adjudication of cases in which the exclusionary rule is invoked demands a constant awareness of 

these limitations. The wholesale harassment by certain elements of the police community, of which minority 

groups, particularly Negroes, frequently complain, will not be stopped by the exclusion of any evidence from any 

criminal trial. Yet a rigid and unthinking application of the exclusionary rule, in futile protest against 

practices which it can never be used effectively to control, may exact a high toll in human injury and frustration 

of efforts to prevent crime. No judicial opinion can comprehend the protean variety of the street encounter, and we 

can only judge the facts of the case before us. Nothing we say today is to be taken as indicating approval of 

police conduct outside the legitimate investigative sphere. Under our decision, courts still retain their 

traditional responsibility to guard against police conduct which is overbearing or harassing, or which trenches 

upon personal security without the objective evidentiary justification which the Constitution requires. When 

such conduct is identified, it must be condemned by the judiciary and its fruits must be excluded from evidence 

in criminal trials. And, of course, our approval of legitimate and restrained investigative conduct undertaken on 

the basis of ample factual justification should in no way discourage the employment of other remedies than the 

exclusionary rule to curtail abuses for 

which that sanction may prove inappropriate. 
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The President's Commission on Law Enforcement and Administration of Justice found that "[i]n many 

communities, field interrogations are a major source of friction between the police and minority groups."  

President's Commission on Law Enforcement and Administration of Justice, Task Force Report: The Police 

183 (1967). It was reported that the friction caused by " [m]isuse of field interrogations" increases "as more 

police departments adopt 'aggressive patrol' in which officers are encouraged routinely to stop and question 

persons on the street who are unknown to them, who are suspicious, or whose purpose for being abroad is not 

readily evident." Id., at 184. While the frequency with which "frisking" forms a part of field interrogation practice 

varies tremendously with the locale, the objective of the interrogation, and the particular officer, see Tiffany, 

McIntyre Rotenberg, supra, n. 9, at 47-48, it cannot help but be a severely exacerbating factor in police-

community tensions. Page 15 This is particularly true in situations where the "stop and frisk" of youths or 

minority group members is "motivated by the officers' perceived need to maintain the power image of the beat 

officer, an aim sometimes accomplished by humiliating anyone who attempts to undermine police control of the 

streets." 

Having thus roughly sketched the perimeters of the constitutional debate over the limits on police 

investigative conduct in general and the background against which this case presents itself, we turn our attention 

to the quite narrow question posed by the facts before us: whether it is always unreasonable for a policeman to 

seize a person and subject him to a limited search for weapons unless there is probable cause for an arrest. Given  

the narrowness of this question, we have no occasion to canvass in detail the constitutional limitations upon the 

scope of a policeman's power when he confronts a citizen without probable cause to arrest him. 

Our first task is to establish at what point in this encounter the Fourth Amendment becomes relevant. 

That is, we must decide whether and when Officer McFadden "seized" Terry and whether and when he 

conducted a "search." There is some suggestion in the use of such terms as "stop" and "frisk" that such police 

conduct is outside the purview of the Fourth Amendment because neither action rises to the level of a "search" or 

"seizure" within the meaning of the Constitution. We emphatically reject this notion. It is quite plain that the 

Fourth Amendment governs "seizures" of the person which do not eventuate in a trip to the station house and 

prosecution for crime 

— "arrests" in traditional terminology. It must be recognized that whenever a police officer accosts an individual  

and restrains his freedom to walk away, he has "seized" that person. And it is nothing less than sheer torture of the 

English language to suggest that a careful exploration of the outer surfaces of a person's clothing all over his or 

her body in an attempt to find weapons is not a "search." Moreover, it is simply fantastic to urge that such a 

procedure performed in public by a policeman while the citizen stands helpless, perhaps facing a wall with his 

hands raised, is a "petty indignity." It is a serious intrusion upon the sanctity of the person, which may inflict 

great indignity and arouse strong resentment, and it is not to be undertaken lightly. 
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In this case, for example, the Ohio Court of Appeals stated that "we must be careful to distinguish that the 

'frisk' authorized herein includes only a 'frisk' for a dangerous weapon. It by no means authorizes a search for 

contraband, evidentiary material, or anything else in the absence of reasonable grounds to arrest. Such a search is  

controlled by the requirements of the Fourth Amendment, and probable cause is essential." State v. Terry, 5 Ohio 

App.2d 122, 130 214 N.E.2d 114, 120 (1966). See also, e. g., Ellis v. United States, 105 U.S.App.D.C. 86, 88, 

264 

F.2d 372, 374 (1959); Comment, 65 Col. L. Rev. 848, 860, and n. 81 (1965). 

Consider the following apt description: "[T]he officer must feel with sensitive fingers every portion of 

the prisoner's body. A thorough search must be made of the prisoner's arms and armpits, waistline and back, 

the groin and area about the testicles, and entire surface of the legs down to the feet." Priar Martin, Searching 

and Disarming Criminals, 45 J. Crim. L. C. P. S. 481 (1954). 

See n. 11, supra, and accompanying text. We have noted that the abusive practices which play a major, though 

by no means exclusive, role in creating this friction are not susceptible of control by means of the 

exclusionary rule, and cannot properly dictate our decision with respect to the powers of the police in genuine 

investigative and preventive situations. However, the degree of community resentment aroused by particular 

practices is clearly relevant to an assessment of the quality of the intrusion upon reasonable expectations of 

personal security caused by those practices. 

The danger in the logic which proceeds upon distinctions between a "stop" and an "arrest," or "seizure" of the  

person, and between a "frisk" and a "search" is two-fold. It seeks to isolate from constitutional scrutiny the initial 

stages of the contact between the policeman and the citizen. And by suggesting a rigid all-or-nothing model 

of justification and regulation under the Amendment, it obscures the utility of limitations upon the scope, as well 

as the initiation, of police action as a means of constitutional regulation. This Court has held in the past that a 

search which is reasonable at its inception may violate the Fourth Amendment by virtue of its intolerable 

intensity and scope. Kremen v. United States, 353 U.S. 346 (1957); Go-Bart Importing Co. v. United States, 

282 U.S. 344, 356-358 (1931); see United States v. Di Re, 332 U.S. 581, 586-587 (1948). The scope of the 

search must be "strictly tied to and justified by" the circumstances which rendered its initiation permissible. 

Warden v. Hayden 387 U.S. 294, 310 (1967) (MR. JUSTICE FORTAS, concurring); see, e. g., Preston v. 

United States, 376 U.S. 364, 367-368 (1964); Agnello v. United States 269 U.S. 20, 30-31 (1925). 

These dangers are illustrated in part by the course of adjudication in the Court of Appeals of New York.  

Although its first decision in this area, People v. Rivera, 14 N.Y.2d 441, 201 N.E.2d 32, 252 N.Y.S.2d 458 

(1964), cert. denied, 379 U.S. 978 (1965), rested squarely on the notion that a "frisk" was not a "search," see nn. 3-5, 

supra, it was compelled to recognize in 
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People v. Taggart, Page 18 20 N.Y.2d 335, 342 229 N.E.2d 581, 586, 283 N.Y.S.2d 1, 8 (1967), that what 

it had actually authorized in Rivera and subsequent decisions, see, e. g., People v. Pugach, 15 N.Y.2d 65, 204 

N.E.2d 176, 255 N.Y.S.2d 833 (1964), cert. denied, 380 U.S. 936 (1965), was a "search" upon less than 

probable cause. However, in acknowledging that no valid distinction could be maintained on the basis of its 

cases, the Court of Appeals continued to distinguish between the two in theory. It still defined "search" as it 

had in Rivera — as an essentially unlimited examination of the person for any and all seizable items — and 

merely noted that the cases had upheld police intrusions which went far beyond the original limited 

conception of a "frisk." Thus, principally because it failed to consider limitations upon the scope of searches in 

individual cases as a potential mode of regulation, the Court of Appeals in three short years arrived at the 

position that the Constitution must, in the name of necessity, be held to permit unrestrained rummaging 

about a person and his effects upon mere suspicion. It did apparently limit its holding to "cases involving serious 

personal injury or grave irreparable property damage," thus excluding those involving "the enforcement of 

sumptuary laws, such as gambling, and laws of limited public consequence, such as narcotics violations, 

prostitution, larcenies of the ordinary kind, and the like." People v.Taggart, supra, at 340, 214 N.E.2d, at 584, 

283 N.Y. So.2d, at 6. 

In our view the sounder course is to recognize that the Fourth Amendment governs all intrusions by agents of 

the public upon personal security, and to make the scope of the particular intrusion, in light of all the exigencies 

of the case, a central element in the analysis of reasonableness. Cf. Brinegar v. United States, 338 U.S. 160, 183 

(1949) (Mr. Justice Jackson, dissenting). Compare Camara v. Municipal Court, 387 U.S. 523, 537 (1967). 

This seems preferable to an approach which attributes too much significance to an overly technical 

definition of "search," and which turns in part upon a judge-made hierarchy of legislative enactments in the 

criminal sphere. Focusing the inquiry squarely on the dangers and demands of the particular situation also 

seems more likely to produce rules which are intelligible to the police and the public alike than requiring the 

officer in the heat of an unfolding encounter on the street to make a judgment as to which laws are "of limited 

public consequence." 

The distinctions of classical "stop-and-frisk" theory thus serve to divert attention from the central 

inquiry under the Fourth Amendment — the reasonableness in all the circumstances of the particular 

governmental invasion of a citizen's personal security. "Search" and "seizure" are not talismans. We therefore 

reject the notions that the Fourth Amendment does not come into play at all as a limitation upon police conduct if 

the officers stop short of something called a "technical arrest" or a "full-blown search." 

In this case there can be no question, then, that Officer McFadden "seized" petitioner and subjected him to a 

"search" when he took hold of him and patted down the outer surfaces of his clothing. We must decide whether 

at that point it was reasonable for Officer McFadden to have interfered with petitioner's personal security as 

he did.16 And in determining whether the seizure and search were "unreasonable" our inquiry is a dual one — 
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whether the officer's action was justified at its inception, and whether it was reasonably related in scope to the 

circumstances which justified the interference in the first place. 

We thus decide nothing today concerning the constitutional propriety of an investigative "seizure" upon less  

than probable cause for purposes of "detention and/or interrogation. Obviously, not all personal intercourse 

between policemen and citizens involves "seizures" of persons. Only when the officer, by means of physical force 

or show of authority, has in some way restrained the liberty of a citizen may we conclude that a "seizure" has 

occurred. We cannot tell with any certainty upon this record whether any such "seizure" took place here prior to  

Officer McFadden's initiation of physical contact for purposes of searching Terry for weapons, and we thus 

may assume that up to that point no intrusion upon constitutionally protected rights had occurred. 

If this case involved police conduct subject to the Warrant Clause of the Fourth Amendment, we would 

have to ascertain whether "probable cause" existed to justify the search and seizure which took place. However, 

that is not the case. We do not retreat from our holdings that the police must, whenever practicable, obtain 

advance judicial approval of searches and seizures through the warrant procedure, see, e. g., Katz v. United States, 

389 U.S. 347 (1967); Beck v. Ohio, 379 U.S. 89, 96 (1964); Chapman v. United States, 365 U.S. 610 (1961), or 

that in most instances failure to comply with the warrant requirement can only be excused by exigent 

circumstances, see, 

e. g., Warden v. Hayden, 387 U.S. 294 (1967) (hot pursuit); cf. Preston v. United States, 376 U.S. 364, 367-

368 (1964). But we deal here with an entire rubric of police conduct — necessarily swift action predicated upon 

the on-the-spot observations of the officer on the beat — which historically has not been, and as a practical 

matter could not be, subjected to the warrant procedure. Instead, the conduct involved in this case must be tested 

by the Fourth Amendment's general proscription against unreasonable searches and seizures. 

See generally Leagre, The Fourth Amendment and the Law of Arrest, 54 J. Crim. L. C. P. S. 393, 396-

403 (1963). 

Nonetheless, the notions which underlie both the warrant procedure and the requirement of probable cause 

remain fully relevant in this context. In order to assess the reasonableness of Officer McFadden's conduct as a 

general proposition, it is necessary "first to focus upon the governmental interest which allegedly justifies official  

intrusion upon the constitutionally protected interests of the private citizen," for there is "no ready test for 

determining reasonableness other than by balancing the need to search [or seize] against the invasion 

which the search [or seizure] entails." Camara v. Municipal Court, 387 U.S. 523, 534-535, 536-537 

(1967). And in justifying the particular intrusion the police officer must be able to point to specific and 

articulable facts which, taken together with rational inferences from those facts, reasonably warrant that 

intrusion.18 The scheme of the Fourth Amendment becomes meaningful only when it is assured that at some 

point the conduct of those charged with enforcing the laws can be subjected to the more detached, neutral 

scrutiny of a judge who must evaluate 
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the reasonableness of a particular search or seizure in light of the particular circumstances. And in making 

that assessment it is imperative that the facts be judged against an objective standard: would the facts available to 

the officer at the moment of the seizure or the search "warrant a man of reasonable caution in the belief " that the 

action taken was appropriate? Cf. Carroll v. United States, 267 U.S. 132 (1925); Beck v. Ohio, 379 U.S. 89, 96-

97 (1964). Anything less would invite intrusions upon constitutionally guaranteed rights based on nothing 

more substantial than inarticulate hunches, a result this Court has consistently refused to sanction. See, e. g., 

Beck v. Ohio, supra; Rios v. United States, 364 U.S. 253 (1960); Henry v. United States, 361 U.S. 98 (1959). 

And simple "'good faith on the part of the arresting officer is not enough.'. . . If subjective good faith alone were 

the test, the protections of the Fourth Amendment would evaporate, and the people would be 'secure in their 

persons, houses, papers, and effects,' only in the discretion of the police." Beck v. Ohio, supra, at 97. 

This demand for specificity in the information upon which police action is predicated is the central teaching 

of this Court's Fourth Amendment jurisprudence. See Beck v. Ohio, 379 U.S. 89, 96-97 (1964); Ker v. 

California, 374 U.S. 23, 3437 (1963); Wong Sun v. United States, 371 U.S. 471, 479-484 (1963); Rios v. 

United States, 364 

U.S. 253, 261-262 (1960); 

Henry v. United States, 361 U.S. 98, 100102 (1959); Draper v. United States, 358 U.S. 307, 312-314 (1959); 

Brinegar v.United States, 338 U.S. 160, 175-178 (1949); Johnson v. United States, 333 U.S. 10, 15-17 (1948); 

United States v. Di Re, 332 U.S. 581, 593-595 (1948); Husty v. United States, 282 U.S. 694, 700-701 
(1931); 

Dumbra v. United States, 268 U.S. 435, 441 (1925); Carroll v. United States, 267 U.S. 132, 159-162 
(1925); 

Stacey v. Emery 97 U.S. 642, 645 (1878). 

See, e. g., Katz v. United States, 389 U.S. 347, 354-357 (1967); Berger v. New York, 388 U.S. 41, 54-60 

(1967); Johnson v. United States, 333 U.S. 10, 13-15 (1948); cf. Wong Sun v. United States, 371 U.S. 471, 

479-480 (1963). See also Aguilar v. Texas 378 U.S. 108, 110-115 (1964). 

Applying these principles to this case, we consider first the nature and extent of the governmental interests 

involved. One general interest is of course that of effective crime prevention and detection; it is this interest which  

underlies the recognition that a police officer may in appropriate circumstances and in an appropriate manner 

approach a person for purposes of investigating possibly criminal behavior even though there is no probable  

cause to make an arrest. It was this legitimate investigative function Officer McFadden was discharging when he  

decided to approach petitioner and his companions. He had observed Terry, Chilton, and Katz go through a 

series of acts, each of them perhaps innocent in itself, but which taken together warranted further investigation.  

There is nothing unusual in two men standing together on a street corner, perhaps waiting for someone. Nor 

is there anything suspicious about people in such circumstances strolling up and down the street, singly or in pairs. 

Store windows, moreover, are made to be looked in. But the story in quite different where, as here, two men 
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hover about a street corner for an extended period of time, at the end of which it becomes apparent that they are  

not waiting for anyone or anything; where these men pace alternately along an identical route, pausing to stare 

in the same store window roughly 24 times; where each completion of this route is followed immediately by a 

conference between the two men on the corner; where they are joined in one of these conferences by a third man 

who leaves swiftly; and where the two men finally follow the third and rejoin him a couple of blocks away. It 

would have been poor police work indeed for an officer of 30 years' experience in the detection of thievery from 

stores in this same neighborhood to have failed to investigate this behavior further. 

The crux of this case, however, is not the propriety of Officer McFadden's taking steps to investigate  

petitioner's suspicious behavior, but rather, whether there was justification for McFadden's invasion of 

Terry's personal security by searching him for weapons in the course of that investigation. We are now concerned 

with more than the governmental interest in investigating crime; in addition, there is the more immediate interest 

of the police officer in taking steps to assure himself that the person with whom he is dealing is not armed 

with a weapon that could unexpectedly and fatally be used against him. Certainly it would be unreasonable to 

require that police officers take unnecessary risks in the performance of their duties. American criminals 

have a long tradition of armed violence, and every year in this country many law enforcement officers are killed in 

the line of duty, and thousands more are wounded. Virtually all of these deaths and a substantial portion of the 

injuries are inflicted with guns and knives. 

Fifty-seven law enforcement officers were killed in the line of duty in this country in 1966, bringing the 

total to 335 for the seven-year period beginning with 1960. Also in 1966, there were 23,851 assaults on police 

officers, 9,113 of which resulted in injuries to the policemen. Fifty-five of the 57 officers killed in 1966 died from 

gunshot wounds, 41 of them inflicted by handguns easily secreted about the person. The remaining two 

murders were perpetrated by knives. See Federal Bureau of Investigation, Uniform Crime Reports for the 

United States — 1966, at 45-48, 152 and Table 51. 

The easy availability of firearms to potential criminals in this country is well known and has provoked 

much debate. See, e. g., President's Commission on Law Enforcement and Administration of Justice, The 

Challenge of Crime in a Free Society 239-243 (1967). Whatever the merits of gun-control proposals, this fact is 

relevant to an assessment of the need for some form of self-protective search power. 

In view of these facts, we cannot blind ourselves to the need for law enforcement officers to protect themselves 

and other prospective victims of violence in situations where they may lack probable cause for an arrest. When 

an officer is justified in believing that the individual whose suspicious behavior he is investigating at close range is  

armed and presently dangerous to the officer or to others, it would appear to be clearly unreasonable to deny the 
 
 
 
 
 
 
 
 
 

254 



 

officer the power to take necessary measures to determine whether the person is in fact carrying a weapon and to 

neutralize the threat of physical harm. 

We must still consider, however, the nature and quality of the intrusion on individual rights which must be 

accepted if police officers are to be conceded the right to search for weapons in situations where probable cause  to 

arrest for crime is lacking. Even a limited search of the outer clothing for weapons constitutes a severe, though 

brief, intrusion upon cherished personal security, and it must surely be an annoying, frightening, and perhaps 

humiliating experience. Petitioner contends that such an intrusion is permissible only incident to a lawful arrest,  

either for a crime involving the possession of weapons or for a crime the commission of which led the officer to 

investigate in the first place. However, this argument must be closely examined. 

Petitioner does not argue that a police officer should refrain from making any investigation of suspicious  

circumstances until such time as he has probable cause to make an arrest; nor does he deny that police officers 

in properly discharging their investigative function may find themselves confronting persons who might 

well be armed and dangerous. Moreover, he does not say that an officer is always unjustified in searching a 

suspect to discover weapons. Rather, he says it is unreasonable for the policeman to take that step until such 

time as the situation evolves to a point where there is probable cause to make an arrest. When that point has 

been reached, petitioner would concede the officer's right to conduct a search of the suspect for weapons, 

fruits or instrumentalities of the crime, or "mere" evidence, incident to the arrest. 

There are two weaknesses in this line of reasoning, however. First, it fails to take account of traditional 

limitations upon the scope of searches, and thus recognizes no distinction in purpose, character, and extent  

between a search incident to an arrest and a limited search for weapons. The former, although justified in part 

by the acknowledged necessity to protect the arresting officer from assault with a concealed weapon, Preston 

v. United States, 376 U.S. 364, 367 (1964), is also justified on other grounds, ibid., and can therefore involve a 

relatively extensive exploration of the person. A search for weapons in the absence of probable cause to arrest, 

however, must, like any other search, be strictly circumscribed by the exigencies which justify its initiation.  

Warden v. Hayden, 387 U.S. 294, 310 (1967) (MR. JUSTICE FORTAS, concurring). Thus it must be 

limited to that which is necessary for the discovery of weapons which might be used to harm the officer or others 

nearby, and may realistically be characterized as something less than a "full" search, even though it remains a 

serious intrusion. 

A second, and related, objection to petitioner's argument is that it assumes that the law of arrest has already 

worked out the balance between the particular interests involved here — the neutralization of danger to the 

policeman in the investigative circumstance and the sanctity of the individual. But this is not so. An arrest is 

a wholly different kind of intrusion upon individual freedom from a limited search for weapons, and the 

interests 
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each is designed to serve are likewise quite different. An arrest is the initial stage of a criminal prosecution. 

It is intended to vindicate society's interest in having its laws obeyed, and it is inevitably accompanied by 

future interference with the individual's freedom of movement, whether or not trial or conviction ultimately 

follows. The protective search for weapons, on the other hand, constitutes a brief, though far from 

inconsiderable, intrusion upon the sanctity of the person. It does not follow that because an officer may lawfully 

arrest a person only when he is apprised of facts sufficient to warrant a belief that the person has committed or is 

committing a crime, the officer is equally unjustified, absent that kind of evidence, in making any intrusions short 

of an arrest. Moreover, a perfectly reasonable apprehension of danger may arise long before the officer is possessed 

of adequate information to justify taking a person into custody for the purpose of prosecuting him for a crime. 

Petitioner's reliance on cases which have worked out standards of reasonableness with regard to "seizures" 

constituting arrests and searches incident thereto is thus misplaced. It assumes that the interests sought to be 

vindicated and the invasions of personal security may be equated in the two cases, and thereby ignores a vital 

aspect of the analysis of the reasonableness of particular types of conduct under the Fourth Amendment. See 

Camara v. Municipal Court, supra. 

See generally W. LaFave, Arrest — The Decision to Take a Suspect into Custody 113 (1965). 

Our evaluation of the proper balance that has to be struck in this type of case leads us to conclude that there  

must be a narrowly drawn authority to permit a reasonable search for weapons for the protection of the police 

officer, where he has reason to believe that he is dealing with an armed and dangerous individual, regardless of  

whether he has probable cause to arrest the individual for a crime. The officer need not be absolutely certain that 

the individual is armed; the issue is whether a reasonably prudent man in the circumstances would be warranted 

in the belief that his safety or that of others was in danger. Cf. Beck v. Ohio, 379 U.S. 89, 91 (1964); Brinegar 

v. United States, 338 U.S. 160, 174-176 (1949); Stacey v. Emery, 97 U.S. 642, 645 (1878).23 And in 

determining whether the officer acted reasonably in such circumstances, due weight must be given, not to his 

inchoate and unparticularized suspicion or "hunch," but to the specific reasonable inferences which he is entitled to 

draw from the facts in light of his experience. Cf. Brinegar v. United States supra. 

We must now examine the conduct of Officer McFadden in this case to determine whether his search and 

seizure of petitioner were reasonable, both at their inception and as conducted. He had observed Terry, together 

with Chilton and another man, acting in a manner he took to be preface to a "stick-up." We think on the 

facts and circumstances Officer McFadden detailed before the trial judge a reasonably prudent man would have 

been warranted in believing petitioner was armed and thus presented a threat to the officer's safety while he 

was investigating his suspicious behavior. The actions of Terry and Chilton were consistent with 

McFadden's hypothesis that these men were contemplating a daylight robbery — which, it is reasonable to 

assume, would be 
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likely to involve the use of weapons — and nothing in their conduct from the time he first noticed them 

until the time he confronted them and identified himself as a police officer gave him sufficient reason to negate 

that hypothesis. Although the trio had departed the original scene, there was nothing to indicate abandonment of 

an intent to commit a robbery at some point. Thus, when Officer McFadden approached the three men 

gathered before the display window at Zucker's store he had observed enough to make it quite reasonable to fear 

that they were armed; and nothing in their response to his hailing them, identifying himself as a police officer, and 

asking their names served to dispel that reasonable belief. We cannot say his decision at that point to seize Terry 

and pat his clothing for weapons was the product of a volatile or inventive imagination, or was undertaken 

simply as an act of harassment; the record evidences the tempered act of a policeman who in the course of an 

investigation had to make a quick decision as to how to protect himself and others from possible danger, and took 

limited steps to do so. 

The manner in which the seizure and search were conducted is, of course, as vital a part of the inquiry as  

whether they were warranted at all. The Fourth Amendment proceeds as much by 29 limitations upon the 

*29 scope of governmental action as by imposing preconditions upon its initiation. Compare Katz v. United 

States, 389 U.S. 347, 354-356 (1967). The entire deterrent purpose of the rule excluding evidence seized in 

violation of the Fourth Amendment rests on the assumption that "limitations upon the fruit to be gathered tend to 

limit the quest itself." United States v. Poller, 43 F.2d 911, 914 (C.A. 2d Cir. 1930); see, e. g., Linkletter v. 

Walker, 381 U.S. 618, 629-635 (1965); Mapp v. Ohio, 367 U.S. 643 (1961); Elkins v. United States 364 

U.S. 206, 216221 

(1960). Thus, evidence may not be introduced if it was discovered by means of a seizure and search which were 

not reasonably related in scope to the justification for their initiation. Warden v.Hayden 387 U.S. 294, 310 (1967)  

(MR. JUSTICE FORTAS, concurring). 

We need not develop at length in this case, however, the limitations which the Fourth Amendment places 

upon a protective seizure and search for weapons. These limitations will have to be developed in the concrete 

factual circumstances of individual cases. See Sibron v. New York, post, p. 40, decided today. Suffice it to note that 

such a search, unlike a search without a warrant incident to a lawful arrest, is not justified by any need to prevent  

the disappearance or destruction of evidence of crime. See Preston v. United States, 376 U.S. 364, 367 (1964). 

The sole justification of the search in the present situation is the protection of the police officer and others nearby,  

and it must therefore be confined in scope to an intrusion reasonably designed to discover guns, knives, clubs, or 

other hidden instruments for the assault of the police officer. 

The scope of the search in this case presents no serious problem in light of these standards. Officer McFadden 

patted down the outer clothing of petitioner and his two companions. He did not place his hands in their pockets 

or under the outer surface of their garments until he had felt weapons, and then he merely reached for and 
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removed the guns. He never did invade Katz' person beyond the outer surfaces of his clothes, since he discovered 

nothing in his pat-down which might have been a weapon. Officer McFadden confined his search strictly to 

what was minimally necessary to learn whether the men were armed and to disarm them once he discovered the 

weapons. He did not conduct a general exploratory search for whatever evidence of criminal activity he might 

find. 

We conclude that the revolver seized from Terry was properly admitted in evidence against him. At the time 

he seized petitioner and searched him for weapons, Officer McFadden had reasonable grounds to believe that 

petitioner was armed and dangerous, and it was necessary for the protection of himself and others to take swift  

measures to discover the true facts and neutralize the threat of harm if it materialized. The policeman carefully 

restricted his search to what was appropriate to the discovery of the particular items which he sought. Each case 

of this sort will, of course, have to be decided on its own facts. We merely hold today that where a police officer 

observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity  

may be afoot and that the persons with whom he is dealing may be armed and presently dangerous, where in 

the course of investigating this behavior he identifies himself as a policeman and makes reasonable inquiries, and 

where nothing in the initial stages of the encounter serves to dispel his reasonable fear for his own or others' 

safety, he is entitled for the protection of himself and others in the area to conduct a carefully limited search of 

the outer clothing of such persons in an attempt to discover weapons which might be used to assault him. Such a  

search is a reasonable search under the Fourth Amendment, and any weapons seized may properly be introduced 

in evidence against the person from whom they were taken. 

Affirmed. 

MR. JUSTICE BLACK concurs in the judgment and the opinion except where the opinion quotes 

from and relies upon this Court's opinion in Katz v. United States and the concurring opinion in 

Warden v. Hayden. 

MR. JUSTICE HARLAN, concurring. 

While I unreservedly agree with the Court's ultimate holding in this case, I am constrained to fill in a 

few gaps, as I see them, in its opinion. I do this because what is said by this Court today will serve as initial 

guidelines for law enforcement authorities and courts throughout the land as this important new field of law 

develops. 

A police officer's right to make an on-the-street "stop" and an accompanying "frisk" for weapons is of course 

bounded by the protections afforded by the Fourth and Fourteenth Amendments. The Court holds, and I agree,  

that while the right does not depend upon possession by the officer of a valid warrant, nor upon the existence of 

probable cause, such activities must be reasonable under the circumstances as the officer credibly relates them in 
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court. Since the question in this and most cases is whether evidence produced by a frisk is admissible, the problem 

is to determine what makes a frisk reasonable. 

If the State of Ohio were to provide that police officers could, on articulable suspicion less than probable  

cause, forcibly frisk and disarm persons thought to be carrying concealed weapons, I would have little doubt 

that action taken pursuant to such authority could be constitutionally reasonable. Concealed weapons create an 

immediate and severe danger to the public, and though that danger might not warrant routine general weapons  

checks, it could well warrant action on less than a "probability." I mention this line of analysis because I 

think it vital to point out that it cannot be applied in this case. On the record before us Ohio has not 

clothed its policemen with routine authority to frisk and disarm on suspicion; in the absence of state authority, 

policemen have no more right to "pat down" the outer clothing of passers-by, or of persons to whom they 

address casual questions, than does any other citizen. Consequently, the Ohio courts did not rest the 

constitutionality of this frisk upon any general authority in Officer McFadden to take reasonable steps to protect 

the citizenry, including himself, from dangerous weapons. 

The state courts held, instead, that when an officer is lawfully confronting a possibly hostile person in 

the line of duty he has a right, springing only from the necessity of the situation and not from any broader 

right to disarm, to frisk for his own protection. This holding, with which I agree and with which I think the 

Court agrees, offers the only satisfactory basis I can think of for affirming this conviction. The holding has, 

however, two logical corollaries that I do not think the Court has fully expressed. 

In the first place, if the frisk is justified in order to protect the officer during an encounter with a citizen, 

the officer must first have constitutional grounds to insist on an encounter, to make a forcible stop. Any person,  

including a policeman, is at liberty to avoid a person he considers dangerous. If and when a policeman has a right 

instead to disarm such a person for his own protection, he must first have a right not to avoid him but to be in 

his presence. That right must be more than the liberty (again, possessed by every citizen) to address questions to 

other persons, for ordinarily the person addressed has an equal right to ignore his interrogator and walk away; he 

certainly need not submit to a frisk for the questioner's protection. I would make it perfectly clear that the right 

to frisk in this case depends upon the reasonableness of a forcible stop to investigate a suspected crime. 

Where such a stop is reasonable, however, the right to frisk must be immediate and automatic if the reason 

for the stop is, as here, an articulable suspicion of a crime of violence. Just as a full search incident to a lawful arrest 

requires no additional justification, a limited frisk incident to a lawful stop must often be rapid and routine. There 

is no reason why an officer, rightfully but forcibly confronting a person suspected of a serious crime, should have 

to ask one question and take the risk that the answer might be a bullet. 
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The facts of this case are illustrative of a proper stop and an incident frisk. Officer McFadden had no  

probable cause to arrest Terry for anything, but he had observed circumstances that would reasonably lead an 

experienced, prudent policeman to suspect that Terry was about to engage in burglary or robbery. His justifiable  

suspicion afforded a proper constitutional basis for accosting Terry, restraining his liberty of movement 

briefly, and addressing questions to him, and Officer McFadden did so. When he did, he had no reason 

whatever to suppose that Terry might be armed, apart from the fact that he suspected him of planning a 

violent crime. McFadden asked Terry his name, to which Terry "mumbled something." Whereupon 

McFadden, without asking Terry to speak louder and without giving him any chance to explain his presence 

or his actions, forcibly frisked him. 

I would affirm this conviction for what I believe to be the same reasons the Court relies on. I would, however, 

make explicit what I think is implicit in affirmance on the present facts. Officer McFadden's right to 

interrupt Terry's freedom of movement and invade his privacy arose only because circumstances warranted 

forcing an encounter with Terry in an effort to prevent or investigate a crime. Once that forced encounter 

was justified, however, the officer's right to take suitable measures for his own safety followed automatically. 

Upon the foregoing premises, I join the opinion of the 

Court. MR. JUSTICE WHITE, concurring. 

I join the opinion of the Court, reserving judgment, however, on some of the Court's general remarks about  

the scope and purpose of the exclusionary rule which the Court has fashioned in the process of enforcing the 

Fourth Amendment. 

Also, although the Court puts the matter aside in the context of this case, I think an additional word is 

in order concerning the matter of interrogation during an investigative stop. There is nothing in the 

Constitution which prevents a policeman from addressing questions to anyone on the streets. Absent special 

circumstances, the person approached may not be detained or frisked but may refuse to cooperate and go on his 

way. However, given the proper circumstances, such as those in this case, it seems to me the person may be briefly 

detained against his will while pertinent questions are directed to him. Of course, the person stopped is not obliged 

to answer, answers may not be compelled, and refusal to answer furnishes no basis for an arrest, although it may 

alert the officer to the need for continued observation. In my view, it is temporary detention, warranted by the 

circumstances, which chiefly justifies the protective frisk for weapons. Perhaps the frisk itself, where proper, will 

have beneficial results whether questions are asked or not. If weapons are found, an arrest will follow. If none 

are found, the frisk may nevertheless serve preventive ends because of its unmistakable message that suspicion has 

been aroused. But if the investigative stop is sustainable at all, constitutional rights are not necessarily violated if 

pertinent questions are asked and the person is restrained briefly in the process. 
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MR. JUSTICE DOUGLAS, dissenting. 

I agree that petitioner was "seized" within the meaning of the Fourth Amendment. I also agree that 

frisking petitioner and his companions for guns was a "search." But it is a mystery how that "search" and that 

"seizure" can be constitutional by Fourth Amendment standards, unless there was "probable cause" to believe 

that (1) a crime had been committed or (2) a crime was in the process of being committed or (3) a crime was 

about to be committed. 

The meaning of "probable cause" has been developed in cases where an officer has reasonable grounds to 

believe that a crime has been or is being committed. See, e. g., The Thompson, 3 Wall. 155; Stacey v. Emery, 

97 

U.S. 642; Director General v. Kastenbaum, 263 U.S. 25; Carroll v. United States, 267 U.S. 132; United 

States v. Di Re, 332 U.S. 581; Brinegar v. United States, 338 U.S. 160; Draper v. United States, 358 U.S. 

307; Henry v. United States, 361 U.S. 98. In such cases, of course, the officer may make an "arrest" which 

results in charging the individual with commission of a crime. But while arresting persons who have already 

committed crimes is an important task of law enforcement, an equally if not more important function is crime 

prevention and deterrence of would-be criminals. "[T]here is no war between the Constitution and common 

sense," Mapp v. Ohio, 367 U.S. 643, 657. Police officers need not wait until they see a person actually commit a 

crime before they are able to "seize" that person. Respect for our constitutional system and personal liberty 

demands in return, however, that such a "seizure" be made only upon "probable cause." 

The opinion of the Court disclaims the existence of "probable cause." If loitering were in issue and that 

was the offense charged, there would be "probable cause" shown. But the crime here is carrying concealed 

weapons; and there is no basis for concluding that the officer had "probable cause" for believing that that crime 

was being committed. Had a warrant been sought, a magistrate would, therefore, have been unauthorized to issue 

one, for he can act only if there is a showing of "probable cause." We hold today that the police have greater 

authority to make a "seizure" and conduct a "search" than a judge has to authorize such action. We have said 

precisely the opposite over and over again. 

Ohio Rev. Code § 2923.01. 

This Court has always used the language of "probable cause" in determining the constitutionality of an arrest 

without a warrant. See, e. g., Carroll v. United States, 267 U.S. 132, 156, 161-162; Johnson v. United States, 

333 

U.S. 10, 13-15; McDonald v. United States, 335 U.S. 451, 455-456; Henry v. United States, 361 U.S. 98; 

Wong Sun v. United States, 371 U.S. 471, 479-484. To give power to the police to seize a person on some 

grounds different from or less than "probable cause" would be handing them more authority than could be 

exercised by a magistrate in issuing a warrant to seize a person. As we stated in Wong Sun v. United States, 

371 U.S. 471, with respect to requirements for arrests without warrants: "Whether or not the requirements of 

reliability and 
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particularity of the information on which an officer may act are more stringent where an arrest warrant is absent,  

they surely cannot be less stringent than where an arrest warrant is obtained." Id., at 479. And we said in 

Brinegar 

v. United States, 338 U.S. 160, 176: 

"These long-prevailing standards [for probable cause] seek to safeguard citizens from rash and unreasonable 

interferences with privacy and from unfounded charges of crime. They also seek to give fair leeway for enforcing 

the law in the community's protection. Because many situations which confront officers in the course of executing 

their duties are more or less ambiguous, room must be allowed for some mistakes on their part. But the mistakes 

must be those of reasonable men, acting on facts leading sensibly to their conclusions of probability. The rule 

of probable cause is a practical, nontechnical conception affording the best compromise that has been found for 

accommodating these often opposing interests. Requiring Page 37 more would unduly hamper law enforcement. 

To allow less would be to leave law-abiding citizens at the mercy of the officers' whim or caprice." And see 

Johnson 

v. United States, 333 U.S. 10, 14-15; Wrightson v. United States, 95 U.S.App.D.C. 390, 393-394, 222 F.2d 

556, 559-560 (1955). 

In other words, police officers up to today have been permitted to effect arrests or searches without warrants 

only when the facts within their personal knowledge would satisfy the constitutional standard of probable cause. 

At the time of their "seizure" without a warrant they must possess facts concerning the person arrested that would 

have satisfied a magistrate that "probable cause" was indeed present. The term "probable cause" rings a bell of 

certainty that is not sounded by phrases such as "reasonable suspicion." Moreover, the meaning of "probable cause" 

is deeply imbedded in our constitutional history. As we stated in Henry v. United States, 361 U.S. 98, 100-102: 

"The requirement of probable cause has roots that are deep in our history. The general warrant, in which the 

name of the person to be arrested was left blank, and the writs of assistance, against which James Otis inveighed, 

both perpetuated the oppressive practice of allowing the police to arrest and search on suspicion. Police control 

took the place of judicial control, since no showing of 'probable cause' before a magistrate was required. 

. . . . . 

"That philosophy [rebelling against these practices] later was reflected in the Fourth Amendment. And 

as the early American decisions both before and immediately after its adoption show, common rumor or 

report, suspicion, or even 'strong reason to suspect' was not adequate to support a warrant for arrest. And that 

principle has survived to this day. . . . 

"  It is important, we think, that this requirement [of probable cause] be strictly enforced, for the standard 

set by the Constitution protects both the officer and the citizen. If the officer acts with probable cause, he is 

protected even though it turns out that the citizen is innocent.   And while a search without a warrant 

is, 

within limits, permissible if incident to a lawful arrest, if an arrest without a warrant is to support an incidental 
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search, it must be made with probable cause.   This immunity of officers cannot fairly be enlarged without 

jeopardizing the privacy or security of the citizen." The infringement on personal liberty of any "seizure" of 

a person can only be "reasonable" under the Fourth Amendment if we require the police to possess 

"probable cause" before they seize him. Only that line draws a meaningful distinction between an officer's mere 

inkling and the presence of facts within the officer's personal knowledge which would convince a reasonable 

man that the person seized has committed, is committing, or is about to commit a particular crime. "In dealing 

with probable cause,   as the very name implies, we deal with probabilities. These are not technical; they 

are the factual 

and practical considerations of everyday life on which reasonable and prudent men, not legal technicians, act." 

Brinegar v. United States 338 U.S. 160, 175. To give the police greater power than a magistrate is to take a long 

step down the totalitarian path. Perhaps such a step is desirable to cope with modern forms of lawlessness. But if 

it is taken, it should be the deliberate choice of the people through a constitutional amendment. Until the Fourth  

Amendment, which is closely allied with the Fifth, is rewritten, the person and the effects of the individual are 

beyond the reach of all government agencies until there are reasonable grounds to believe (probable cause) that a  

criminal venture has been launched or is about to be launched. 

See Boyd v. United States, 116 U.S. 616, 633: 

"For the 'unreasonable searches and seizures' condemned in the Fourth Amendment are almost always made 

for the purpose of compelling a man to give evidence against himself, which in criminal cases is condemned in the 

Fifth Amendment; and compelling a man 'in a criminal case to be a witness against himself,' which is condemned 

in the Fifth Amendment, throws light on the question as to what is an 'unreasonable search and seizure' within 

the meaning of the Fourth Amendment." 

There have been powerful hydraulic pressures throughout our history that bear heavily on the Court to water 

down constitutional guarantees and give the police the upper hand. That hydraulic pressure has probably never 

been greater than it is today. 

Yet if the individual is no longer to be sovereign, if the police can pick him up whenever they do not like 

the cut of his jib, if they can "seize" and "search" him in their discretion, we enter a new regime. The decision to 

enter it should be made only after a full debate by the people of this country. 
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Brandenburg v. Ohio ( 1969 ) 

Klu Klux Klan hate speech was considered illegal if it incited "imminent lawless action." Majoring 
in Liberal Arts, junior Dominique Price-Jones explained, “Brandenburg was convicted because he 
incited violence (against black people) through his speech.” She added, “Brandenburg was found 
innocent and the Supreme Court established that he did not incite or produce „imminent lawless action‟ 
due his right of freedom of speech.” 

APPEAL FROM THE SUPREME COURT OF OHIO. No. 492. 

Argued February 27, 1969. Decided June 9, 1969. Appellant, a Ku Klux Klan leader, was convicted 

under the Ohio Criminal Syndicalism statute for "advocat[ing] . . . the duty, necessity, or propriety of crime, 

sabotage, violence, or unlawful methods of terrorism as a means of accomplishing industrial or political 

reform" and for "voluntarily assembl[ing] with any society, group or assemblage of persons formed to teach  

or advocate the doctrines of criminal syndicalism." Neither the indictment nor the trial judge's instructions 

refined the statute's definition of the crime in terms of mere advocacy not distinguished from incitement to 

imminent lawless action. Held: 

Since the statute, by its words and as applied, purports to punish mere advocacy and to forbid, on pain of 

criminal punishment, assembly with others merely to advocate the described type of action, it falls within the 

condemnation of the First and Fourteenth Amendments. Freedoms of speech and press do not permit a State 

to forbid advocacy of the use of force or of law violation except where such advocacy is directed to inciting or 

producing imminent lawless action and is likely to incite or produce such action. Whitney v. California, 274 

U.S. 357, overruled. Reversed. 

Allen Brown argued the cause for appellant. With him on the briefs were Norman Dorsen, Melvin L. 

Wulf, Eleanor Holmes Norton, and Bernard A. Berkman. 

Leonard Kirschner argued the cause for appellee. With him on the brief was Melvin G. Rueger. 

Paul W. Brown, Attorney General of Ohio, pro se, and Leo J. Conway, Assistant Attorney General, filed 

a brief for the Attorney General as amicus curiae. 

PER CURIAM. 

The appellant, a leader of a Ku Klux Klan group, was convicted under the Ohio Criminal 

Syndicalism statute for "advocat[ing] . . . the duty, necessity, or propriety of crime, sabotage, violence, or 

unlawful methods of terrorism as a means of accomplishing industrial or political reform" and for "voluntarily 

assembl[ing] with any society, group, or assemblage of persons formed to teach or advocate the doctrines of 

criminal syndicalism." Ohio Rev. Code Ann. § 2923.13. He was fined $1,000 and sentenced to one to 10 years' 

imprisonment. The appellant challenged the constitutionality of the criminal syndicalism statute under the 

First and Fourteenth 
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Amendments to the United States Constitution, but the intermediate appellate court of Ohio affirmed his  

conviction without opinion. The Supreme Court of Ohio dismissed his appeal, sua sponte, "for the reason that 

no substantial constitutional question exists herein." It did not file an opinion or explain its conclusions. 

Appeal was taken to this Court, and we noted probable jurisdiction. 393 U.S. 948 (1968). We reverse. 

The record shows that a man, identified at trial as the appellant, telephoned an announcer-reporter on 

the staff of a Cincinnati television station and invited him to come to a Ku Klux Klan "rally" to be held 

at a farm in Hamilton County. With the cooperation of the organizers, the reporter and a cameraman attended 

the meeting and filmed the events. Portions of the films were later broadcast on the local station and on a 

national network. The prosecution's case rested on the films and on testimony identifying the appellant as 

the person who communicated with the reporter and who spoke at the rally. The State also introduced into 

evidence several articles appearing in the film, including a pistol, a rifle, a shotgun, ammunition, a Bible, and a 

red hood worn by the speaker in the films. 

One film showed 12 hooded figures, some of whom carried firearms. They were gathered around a large  

wooden cross, which they burned. 

No one was present other than the participants and the newsmen who made the film. Most of the words 

uttered during the scene were incomprehensible when the film was projected, but scattered phrases could be 

understood that 447 were derogatory of Negroes and, in one instance, of Jews.1 Another scene on the same film 

showed the appellant, in Klan regalia, making a speech. The speech, in full, was as follows: 

The significant portions that could be understood were: 

"How far is the nigger going to — yeah." "This is what we are going to do to the niggers." "A dirty 

nigger." "Send the Jews back to Israel." "Let's give them back to the dark garden." "Save America." 

"Let's go back to constitutional betterment." "Bury the niggers." "We intend to do our part." 

"Give us our state rights." "Freedom for the whites." "Nigger will have to fight for every inch he gets from 
now 

on." 

"This is an organizers' meeting. We have had quite a few members here today which are — we have hundreds, 

hundreds of members throughout the State of Ohio. I can quote from a newspaper clipping from the Columbus, 

Ohio Dispatch, five weeks ago Sunday morning. The Klan has more members in the State of Ohio than does 

any other organization. We're not a revengent organization, but if our President, our Congress, our Supreme 

Court, continues to suppress the white, Caucasian race, it's possible that there might have to be some revengeance 

taken. "We are marching on Congress July the Fourth, four hundred thousand strong. From there we are 

dividing into two groups, one group to march on St. Augustine, Florida, the other group to march into 

Mississippi. Thank you." 
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The second film showed six hooded figures one of whom, later identified as the appellant, repeated a speech 

very similar to that recorded on the first film. The reference to the possibility of "revengeance" was omitted, and 

one sentence was added: "Personally, I believe the nigger should be returned to Africa, the Jew returned to Israel." 

Though some of the figures in the films carried weapons, the speaker did not. 

ERRATA: "omittted" should be "omitted." 

The Ohio Criminal Syndicalism Statute was enacted in 1919. From 1917 to 1920, identical or quite 

similar laws were adopted by 20 States and two territories. E. Dowell, A History of Criminal Syndicalism 

Legislation in the United States 21 (1939). In 1927, this Court sustained the constitutionality of 

California's Criminal Syndicalism Act, Cal. Penal Code §§ 1140011402, the text of which is quite similar to 

that of the laws of Ohio. Whitney v. California, 274 U.S. 357 (1927). The Court upheld the statute on the 

ground that, without more, "advocating" violent means to effect political and economic change involves such 

danger to the security of the State that the State may outlaw it. Cf. Fiske v. Kansas, 274 U.S. 380 (1927). But 

Whitney has been thoroughly discredited by later decisions. See Dennis v. United States, 341 U.S. 494, at 507 

(1951). These later decisions have fashioned the principle that the constitutional guarantees of free speech and free 

press do not permit a State to forbid or proscribe advocacy of the use of force or of law violation except where 

such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such 

action. As we said in Noto v. United States, 367 U.S. 290, 297-298 (1961), "the mere abstract teaching . . . of the 

moral propriety or even moral necessity for a resort to force and violence, is not the same as preparing a group 

for violent action and steeling it to such action." See also Herndon v. Lowry, 301 U.S. 242, 259-261 (1937); 

Bond v. Floyd, 385 U.S. 116, 134 (1966). A statute which fails to draw this distinction impermissibly intrudes 

upon the freedoms guaranteed by the First and Fourteenth Amendments. It sweeps within its condemnation 

speech which our Constitution has immunized from governmental control. Cf. Yates v. United States, 354 U.S. 

298 (1957); De Jonge v. Oregon, 299 

U.S. 353 (1937); Stromberg v. California, 283 U.S. 359 (1931). See also United States v. Robel, 389 U.S. 258 

(1967); Keyishian v. Board of Regents, 385 U.S. 589 (1967); Elfbrandt v. Russell, 384 U.S. 11 (1966); 

Aptheker 

v. Secretary of State, 378 U.S. 500 (1964); Baggett v. Bullitt, 377 U.S. 360 (1964). 

It was on the theory that the Smith Act, 54 Stat. 670, 18 U.S.C. § 2385, embodied such a principle and 

that it had been applied only in conformity with it that this Court sustained the Act's constitutionality. 

Dennis v. United States, 341 U.S. 494 (1951). That this was the basis for Dennis was emphasized in Yates 

v. United States, 354 U.S. 298, 320-324 (1957), in which the Court overturned convictions for advocacy of 

the forcible overthrow of the Government under the Smith Act, because the trial judge's instructions had 

allowed conviction for mere advocacy, unrelated to its tendency to produce forcible action. 
 
 
 
 
 
 

266 



 

Measured by this test, Ohio's Criminal Syndicalism Act cannot be sustained. The Act punishes persons 

who "advocate or teach the duty, necessity, or propriety" of violence "as a means of accomplishing industrial or 

political reform"; or who publish or circulate or display any book or paper containing such advocacy; or who 

"justify" the commission of violent acts "with intent to exemplify, spread or advocate the propriety of the doctrines 

of criminal syndicalism"; or who "voluntarily assemble" with a group formed "to teach or advocate the doctrines of 

criminal syndicalism." Neither the indictment nor the trial judge's instructions to the jury in any way refined 

the statute's bald definition of the crime in terms of mere advocacy not distinguished from incitement to 

imminent lawless action. 

The first count of the indictment charged that appellant "did unlawfully by word of mouth advocate the 

necessity, or propriety of crime, violence, or unlawful methods of terrorism as a means of accomplishing political 

reform. . . ." The second count charged that appellant "did unlawfully voluntarily assemble with a group or  

assemblage of persons formed to advocate the doctrines of criminal syndicalism " The trial judge's charge 

merely followed the language of the indictment. No construction of the statute by the Ohio courts has brought 

it within constitutionally permissible limits. The Ohio Supreme Court has considered the statute in only one 

previous case, State v. Kassay, 126 Ohio St. 177, 184 N.E. 521 (1932), where the constitutionality of the statute 

was sustained. 

Accordingly, we are here confronted with a statute which, by its own words and as applied, purports to punish  

mere advocacy and to forbid, on pain of criminal punishment, assembly with others merely to advocate the 

described type of action. Such a statute falls within the condemnation of the First and Fourteenth Amendments.  

The contrary teaching of Whitney v. California, supra, cannot be supported, and that decision is therefore 

overruled. 

Statutes affecting the right of assembly, like those touching on freedom of speech, must observe the 

established distinctions between mere advocacy and incitement to imminent lawless action, for as Chief Justice  

Hughes wrote in De Jonge v. Oregon, supra, at 364: "The right of peaceable assembly is a right cognate to 

those of free speech and free press and is equally fundamental." See also 

United States v. Cruikshank, 92 U.S. 542, 552 (1876); Hague v. CIO, 307 U.S. 496, 513, 519 (1939); 

NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460-461 (1958). 

Reversed. 

MR. JUSTICE BLACK, concurring. 

I agree with the views expressed by MR. JUSTICE DOUGLAS in his concurring opinion in this 

case that the "clear and present danger" doctrine should have no place in the interpretation of the First 

Amendment. I join the Court's opinion, which, as I understand it, simply cites Dennis v. United States, 341 U.S. 

494 (1951), but does 
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not indicate any agreement on the Court's part with the "clear and present danger" doctrine on which Dennis 

purported to rely. MR. JUSTICE DOUGLAS, concurring. 

While I join the opinion of the Court, I desire to enter a caveat. 

The "clear and present danger" test was adumbrated by Mr. Justice Holmes in a case arising during World 

War I — a war "declared" by the Congress, not by the Chief Executive. The case was Schenck v. United States, 

249 U.S. 47, 52, where the defendant was charged with attempts to cause insubordination in the military and 

obstruction of enlistment. The pamphlets that were distributed urged resistance to the draft, denounced 

conscription, and impugned the motives of those backing the war effort. The First Amendment was tendered 

as a defense. Mr. Justice Holmes in rejecting that defense said: "The question in every case is whether the words 

used are used in such circumstances and are of such a nature as to create a clear and present danger that they will 

bring about the substantive evils that Congress has a right to prevent. It is a question of proximity and degree." 

Frohwerk v. United States, 249 U.S. 204, also authored by Mr. Justice Holmes, involved prosecution and 

punishment for publication of articles very critical of the war effort in World War I. Schenck was referred to 

as a conviction for obstructing security "by words of persuasion." Id., at 206. And the conviction in Frohwerk 

was sustained because "the circulation of the paper was in quarters where a little breath would be enough to kindle 

a flame." Id., at 209. 

Debs v. United States, 249 U.S. 211, was the third of the trilogy of the 1918 Term. Debs was convicted 

of speaking in opposition to the war where his "opposition was so expressed that its natural and intended 

effect would be to obstruct recruiting." Id., at 215. 

"If that was intended and if, in all the circumstances, that would be its probable effect, it would not be  

protected by reason of its being part of a general program and expressions of a general and conscientious belief."  

Ibid. 

In the 1919 Term, the Court applied the Schenck doctrine to affirm the convictions of other dissidents in  

World War I. Abrams v. United States, 250 U.S. 616, was one instance. Mr. Justice Holmes, with whom Mr. 

Justice Brandeis concurred, dissented. While adhering to Schenck, he did not think that on the facts a case for 

overriding the First Amendment had been made out: 

"It is only the present danger of immediate evil or an intent to bring it about that warrants Congress in 

setting a limit to the expression of opinion where private rights are not concerned. Congress certainly cannot 

forbid all effort to change the mind of the country." Id., at 628. 

Another instance was Schaefer v. United States, 251 U.S. 466, in which Mr. Justice Brandeis, joined by 

Mr. Justice Holmes, dissented. A third was Pierce v. United States, 252 U.S. 239, in which again Mr. Justice 

Brandeis, joined by Mr. Justice Holmes, dissented. 
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Those, then, were the World War I cases that put the gloss of "clear and present danger" on the First 

Amendment. Whether the war power — the greatest leveler of them all — is adequate to sustain that doctrine is 

debatable. The dissents in Abrams, Schaefer, and Pierce show how easily "clear and present danger" is manipulated 

to crush what Brandeis called "[t]he fundamental right of free men to strive for better conditions through 

new legislation and new institutions" by argument and discourse ( Pierce v. United States, supra, at 273) even in 

time of war. Though I doubt if the "clear and present danger" test is congenial to the First Amendment in 

time of a declared war, I am certain it is not reconcilable with the First Amendment in days of peace. 

The Court quite properly overrules Whitney v. California, 274 U.S. 357, which involved advocacy of 

ideas which the majority of the Court deemed unsound and dangerous. 

Mr. Justice Holmes, though never formally abandoning the "clear and present danger" test, moved closer to 

the First Amendment ideal when he said in dissent in Gitlow v. New York, 268 U.S. 652, 673: 

"Every idea is an incitement. It offers itself for belief and if believed it is acted on unless some other belief 

outweighs it or some failure of energy stifles the movement at its birth. The only difference between the  

expression of an opinion and an incitement in the narrower sense is the speaker's enthusiasm for the result.  

Eloquence may set fire to reason. But whatever may be thought of the redundant discourse before us it had no 

chance of starting a present conflagration. If in the long run the beliefs expressed in proletarian dictatorship are 

destined to be accepted by the dominant forces of the community, the only meaning of free speech is that they 

should be given their chance and have their way." We have never been faithful to the philosophy of that dissent. 

The Court in Herndon v. Lowry, 301 U.S. 242, overturned a conviction for exercising First 

Amendment rights to incite insurrection because of lack of evidence of incitement. Id., at 259-261. And see 

Hartzel v. United States, 322 U.S. 680. In Bridges v. California, 314 U.S. 252, 261-263, we approved the "clear and 

present danger" test in an elaborate dictum that tightened it and confined it to a narrow category. But in Dennis v. 

United States, 341 U.S. 494, we opened wide the door, distorting the "clear and present danger" test beyond 

recognition. 

See McKay, The Preference For Freedom, 34 N.Y. U. L. Rev. 1182, 1203-1212 (1959). 

In that case the prosecution dubbed an agreement to teach the Marxist creed a "conspiracy." The case was 

submitted to a jury on a charge that the jury could not convict unless it found that the defendants "intended to 

overthrow the Government `as speedily as circumstances would permit.'" Id., at 509-511. The Court 

sustained convictions under that charge, construing it to mean a determination of "`whether the gravity of 

the "evil," discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the 

danger.'"2 Id., at 510, quoting from United States v. Dennis 183 F.2d 201, 212. 

See Feiner v. New York, 340 U.S. 315, where a speaker was arrested for arousing an audience when the only  

"clear and present danger" was that the hecklers in the audience would break up the meeting. 
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Out of the "clear and present danger" test came other offspring. Advocacy and teaching of forcible overthrow 

of government as an abstract principle is immune from prosecution. Yates v. United States, 354 U.S. 298, 318. But  

an "active" member, who has a guilty knowledge and intent of the aim to overthrow the Government by violence, 

Noto v. United States, 367 U.S. 290, may be prosecuted. Scales v. United States, 367 U.S. 203, 228. And the power 

to investigate, backed by the powerful sanction of contempt, includes the power to determine which of the two 

categories fits the particular witness. Barenblatt v. United States, 360 U.S. 109, 130. And so the investigator 

roams at will through all of the beliefs of the witness, ransacking his conscience and his innermost thoughts. 

Judge Learned Hand, who wrote for the Court of Appeals in affirming the judgment in Dennis, coined 

the "not improbable" test, 183 F.2d 201, 214, which this Court adopted and which Judge Hand preferred over 

the "clear and present danger" test. Indeed, in his book, The Bill of Rights 59 (1958), in referring to Holmes' 

creation of the "clear and present danger" test, he said, "I cannot help thinking that for once Homer nodded." 

My own view is quite different. I see no place in the regime of the First Amendment for any "clear and present 

danger" test, whether strict and tight as some would make it, or free-wheeling as the Court in Dennis rephrased 

it. 

When one reads the opinions closely and sees when and how the "clear and present danger" test has been 

applied, great misgivings are aroused. First, the threats were often loud but always puny and made serious only by 

judges so wedded to the status quo that critical analysis made them nervous. Second, the test was so twisted and  

perverted in Dennis as to make the trial of those teachers of Marxism an all-out political trial which was part and 

parcel of the cold war that has eroded substantial parts of the First Amendment. 

Action is often a method of expression and within the protection of the First Amendment. 

Suppose one tears up his own copy of the Constitution in eloquent protest to a decision of this Court. May 

he be indicted? 

Suppose one rips his own Bible to shreds to celebrate his departure from one "faith" and his embrace of  

atheism. May he be indicted? Last Term the Court held in United States v O'Brien 391 U.S. 367, 382, that a 

registrant under Selective Service who burned his draft card in protest of the war in Vietnam could be prosecuted.  

The First Amendment was tendered as a defense and rejected, the Court saying: 

"The issuance of certificates indicating the registration and eligibility classification of individuals is a  

legitimate and substantial administrative aid in the functioning of this system. And legislation to insure the  

continuing availability of issued certificates serves a legitimate and substantial purpose in the system's 

administration." 391 U.S., at 377-378. 
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But O'Brien was not prosecuted for not having his draft card available when asked for by a federal agent. He 

was indicted, tried, and convicted for burning the card. And this Court's affirmance of that conviction was 

not, with all respect, consistent with the First Amendment. 

The act of praying often involves body posture and movement as well as utterances. It is nonetheless protected 

by the Free Exercise Clause. Picketing, as we have said on numerous occasions, is "free speech plus." See Bakery 

Drivers Local v. Wohl, 315 U.S. 769, 775 (DOUGLAS, J., concurring); Giboney v. Empire Storage 

Co., 336 

U.S. 490, 501; Hughes v. Superior Court, 339 U.S. 460, 465; Labor Board v. Fruit Packers, 377 U.S. 58, 

77 (BLACK, J., concurring), and id., at 93 (HARLAN, J., dissenting); Cox v. Louisiana, 379 U.S. 559, 578 

(opinion of BLACK, J.); Food Employees v. Logan Plaza, 391 U.S. 308, 326 (DOUGLAS, J., 

concurring). That means that it can be regulated when it comes to the "plus" or "action" side of the protest. It 

can be regulated as to the number of pickets and the place and hours (see Cox v. Louisiana, supra), because 

traffic and other community problems would otherwise suffer. 

But none of these considerations are implicated in the symbolic protest of the Vietnam war in the burning of 

a draft card. 

One's beliefs have long been thought to be sanctuaries which government could not invade. 

Barenblatt is one example of the ease with which that sanctuary can be violated. The lines drawn by the Court 

between the criminal act of being an "active" Communist and the innocent act of being a nominal or inactive  

Communist mark the difference only between deep and abiding belief and casual or uncertain belief. But I think, 

that all matters of belief are beyond the reach of subpoenas or the probings of investigators. That is why the  

invasions of privacy made by investigating committees were notoriously unconstitutional. That is the deep-seated 

fault in the infamous loyalty-security hearings which, since 1947 when President Truman launched them, 

have processed 20,000,000 men and women. Those hearings were primarily concerned with one's thoughts, 

ideas, beliefs, and convictions. They were the most blatant violations of the First Amendment we have ever 

known. The line between what is permissible and not subject to control and what may be made impermissible and 

subject to regulation is the line between ideas and overt acts. 

The example usually given by those who would punish speech is the case of one who falsely shouts fire in a 

crowded theatre. 

This is, however, a classic case where speech is brigaded with action. See Speiser v. Randall, 357 U.S. 

513, 536-537 (DOUGLAS, J., concurring). They are indeed inseparable and a prosecution can be launched 

for the overt acts actually caused. Apart from rare instances of that kind, speech is, I think, immune from 

prosecution. Certainly there is no constitutional line between advocacy of abstract ideas as in Yates and 

advocacy of political action as in Scales. The quality of advocacy turns on the depth of the conviction; and 

government has no power to invade that sanctuary of belief and conscience. 

See MR. JUSTICE BLACK, dissenting, in Communications Assn. v. Douds, 339 U.S. 382, 446, 449 et seq. 
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Plessy v. Ferguson ( 1896 ) 

This infamous case set the precedent for racial segregation with “separate but equal” provisions for 
Black Americans. 

ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA. No. 210. 

Argued April 13, 1896. Decided May 18, 1896. The statute of Louisiana, acts of 1890, No. 111, requiring 

railway companies carrying passengers in their coaches in that State, to provide equal, but separate, 

accommodations for the white and colored races, by providing two or more passenger coaches for each passenger 

train, or by dividing the passenger coaches by a partition so as to secure separate accommodations; and providing 

that no person shall be permitted to occupy seats in coaches other than the ones assigned to them, on account 

of the race they belong to; and requiring the officers of the passenger trains to assign each passenger to the coach  

or compartment assigned for the race to which he or she belongs; and imposing fines or imprisonment upon 

passengers insisting on going into a coach or compartment other than the one set aside for the race to which he 

or she belongs; and conferring upon officers of the trains power to refuse to carry on the train passengers refusing 

to occupy the coach or compartment assigned to them, and exempting the railway company from liability for 

such refusal, are not in conflict with the provisions either of the Thirteenth Amendment or of the 

Fourteenth Amendment to the Constitution of the United States. 

Mr. A.W. Tourgee and Mr. S.F. Phillips for plaintiff in error. Mr. F.D. McKenney was on Mr. Phillips's 

brief. Mr. James C. Walker filed a brief for plaintiff in error. 

Mr. Alexander Porter Morse for defendant in error. Mr. M.J. Cunningham, Attorney General of the State 

of Louisiana, and Mr. Lional Adams were on his brief. 

THIS was a petition for writs of prohibition and certiorari, originally filed in the Supreme Court of the 

State by Plessy, the plaintiff in error, against the Hon. John H. Ferguson, judge of the criminal District 

Court for the parish of Orleans, and setting forth in substance the following facts: That petitioner was a 

citizen of the United States and a resident of the State of Louisiana, of mixed descent, in the proportion of 

seven eighths Caucasian and one eighth African blood; that the mixture of colored blood was not discernible 

in him, and that he was entitled to every recognition, right, privilege and immunity secured to the citizens of 

the United States of the white race by its Constitution and laws; that on June 7, 1892, he engaged and paid for a 

first class passage on the East Louisiana Railway from New Orleans to Covington, in the same State, and 

thereupon entered a passenger train, and took possession of a vacant seat in a coach where passengers of the white 

race were accommodated; that such railroad company was incorporated by the laws of Louisiana as a common 

carrier, and was not authorized to distinguish between citizens according to their race. But, notwithstanding 

this, petitioner was required by the 
 
 
 
 

272 



 

conductor, under penalty of ejection from said train and imprisonment, to vacate said coach and occupy another 

seat in a coach assigned by said company for persons not of the white race, and for no other reason than that 

petitioner was of the colored race; that upon petitioner's refusal to comply with such order, he was, with the  

aid of a police officer, forcibly ejected from said coach and hurried off to and imprisoned in the parish jail of 

New Orleans, and there held to answer a charge made by such officer to the effect that he was guilty of having 

criminally violated an act of the General Assembly of the State, approved July 10, 1890, in such case made and 

provided. 

That petitioner was subsequently brought before the recorder of the city for preliminary examination and 

committed for trial to the criminal District Court for the parish of Orleans, where an information was filed  

against him in the matter above set forth, for a violation of the above act, which act the petitioner affirmed to 

be null and void, because in conflict with the Constitution of the United States; that petitioner interposed a  

plea to such information, based upon the unconstitutionality of the act of the General Assembly, to which the 

district attorney, on behalf of the State, filed a demurrer; that, upon issue being joined upon such demurrer and 

plea, the court sustained the demurrer, overruled the plea, and ordered petitioner to plead over to the facts set 

forth in the information, and that, unless the judge of the said court be enjoined by a writ of prohibition from 

further proceeding in such case, the court will proceed to fine and sentence petitioner to imprisonment, and thus  

deprive him of his constitutional rights set forth in his said plea, notwithstanding the unconstitutionality of 

the act under which he was being prosecuted; that no appeal lay from such sentence, and petitioner was without 

relief or remedy except by writs of prohibition and certiorari. Copies of the information and other proceedings 

in the criminal District Court were annexed to the petition as an exhibit. 

Upon the filing of this petition, an order was issued upon the respondent to show cause why a writ of  

prohibition should not issue and be made perpetual, and a further order that the record of the proceedings had 

in the criminal cause be certified and transmitted to the Supreme Court. 

To this order the respondent made answer, transmitting a certified copy of the proceedings, asserting the 

constitutionality of the law, and averring that, instead of pleading or admitting that he belonged to the colored 

race, the said Plessy declined and refused, either by pleading or otherwise, to admit that he was in any sense or in  

any proportion a colored man. 

The case coming on for a hearing before the Supreme Court, that court was of opinion that the law under 

which the prosecution was had was constitutional, and denied the relief prayed for by the petitioner. Ex parte 

Plessy, 45 La. Ann. 80. Whereupon petitioner prayed for a writ of error from this court which was allowed by the 

Chief Justice of the Supreme Court of Louisiana. 

MR. JUSTICE BROWN, after stating the case, delivered the opinion of the court. 

This case turns upon the constitutionality of an act of the General Assembly of the State of Louisiana, 

passed in 1890, providing for separate railway carriages for the white and colored races. Acts 1890, No. 111, p. 

152. 

The first section of the statute enacts "that all railway companies carrying passengers in their coaches in this 

State, shall provide equal but separate accommodations for the white, and colored races, by providing two or  
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more passenger coaches for each passenger train, or by dividing the passenger coaches by a partition so 

as to secure separate accommodations: Provided, That this section shall not be construed to apply to street 

railroads. No person or persons, shall be admitted to occupy seats in coaches, other than, the ones, assigned, to 

them on account of the race they belong to." 

By the second section it was enacted "that the officers of such passenger trains shall have power and are hereby 

required to assign each passenger to the coach or compartment used for the race to which such passenger belongs; 

any passenger insisting on going into a coach or compartment to which by race he does not belong, shall be liable  

to a fine of twenty-five dollars, or in lieu thereof to imprisonment for a period of not more than twenty days in the 

parish prison, and any officer of any railroad insisting on assigning a passenger to a coach or compartment other 

than the one set aside for the race to which said passenger belongs, shall be liable to a fine of twenty-five dollars, 

or in lieu thereof to imprisonment for a period of not more than twenty days in the parish prison; and should any 

passenger refuse to occupy the coach or compartment to which he or she is assigned by the officer of such railway, 

said officer shall have power to refuse to carry such passenger on his train, and for such refusal neither he nor the 

railway company which he represents shall be liable for damages in any of the courts of this State." 

The third section provides penalties for the refusal or neglect of the officers, directors, conductors and  

employés of railway companies to comply with the act, with a proviso that "nothing in this act shall be construed 

as applying to nurses attending children of the other race." The fourth section is immaterial.  

The information filed in the criminal District Court charged in substance that Plessy, being a passenger 

between two stations within the State of Louisiana, was assigned by officers of the company to the coach used 

for the race to which he belonged, but he insisted upon going into a coach used by the race to which he did not 

belong. Neither in the information nor plea was his particular race or color averred. 

The petition for the writ of prohibition averred that petitioner was seven eighths Caucasian and one 

eighth African blood; that the mixture of colored blood was not discernible in him, and that he was entitled to 

every right, privilege and immunity secured to citizens of the United States of the white race; and that, upon 

such theory, he took possession of a vacant seat in a coach where passengers of the white race were accommodated, 

and was ordered by the conductor to vacate said coach and take a seat in another assigned to persons of the colored 

race, and having refused to comply with such demand he was forcibly ejected with the aid of a police officer, and 

imprisoned in the parish jail to answer a charge of having violated the above act. 
 

The constitutionality of this act is attacked upon the ground that it conflicts both with the Thirteenth  

Amendment of the Constitution, abolishing slavery, and the Fourteenth Amendment, which prohibits 

certain restrictive legislation on the part of the States. 

That it does not conflict with the Thirteenth Amendment, which abolished slavery and involuntary 

servitude, except as a punishment for crime, is too clear for argument. Slavery implies involuntary servitude 

— a state of bondage; the ownership of mankind as a chattel, or at least the control of the labor and services 

of one man for the benefit of another, and the absence of a legal right to the disposal of his own person, 

property and services. This amendment was said in the Slaughter-house cases, to have been intended primarily to  
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abolish slavery, as it had been previously known in this country, and that it equally forbade Mexican 

peonage or the Chinese coolie trade, when they amounted to slavery or involuntary servitude, and that the 

use of the word "servitude" was intended to prohibit the use of all forms of involuntary slavery, of whatever class 

or name. It was intimated, however, in that case that this amendment was regarded by the statesmen of that day 

as insufficient to protect the colored race from certain laws which had been enacted in the Southern States, 

imposing upon the colored race onerous disabilities and burdens, and curtailing their rights in the pursuit of life, 

liberty and property to such an extent that their freedom was of little value; and that the Fourteenth Amendment 

was devised to meet this exigency. 

So, too, in the Civil Rights cases 109 U.S. 3, 24, it was said that the act of a mere individual, the owner of 

an inn, a public conveyance or place of amusement, refusing accommodations to colored people, cannot be justly  

regarded as imposing any badge of slavery or servitude upon the applicant, but only as involving an ordinary civil 

injury, properly cognizable by the laws of the State, and presumably subject to redress by those laws until the 

contrary appears. "It would be running the slavery argument into the ground," said Mr. Justice Bradley, "to make 

it apply to every act of discrimination which a person may see fit to make as to the guests he will entertain, or as to 

the people he will take into his coach or cab or car, or admit to his concert or theatre, or deal with in other matters  

of intercourse or business." A statute which implies merely a legal distinction between the white and colored races 

— a distinction which is founded in the color of the two races, and which must always exist so long as white men 

are distinguished from the other race by color — has no tendency to destroy the legal equality of the two races, 

or reëstablish a state of involuntary servitude. Indeed, we do not understand that the Thirteenth Amendment is  

strenuously relied upon by the plaintiff in error in this connection. 

By the Fourteenth Amendment, all persons born or naturalized in the United States, and subject to the 

jurisdiction thereof, are made citizens of the United States and of the State wherein they reside; and the States are  

forbidden from making or enforcing any law which shall abridge the privileges or immunities of citizens of 

the 
 

United States, or shall deprive any person of life, liberty or property without due process of law, or deny to any person 

within their jurisdiction the equal protection of the laws. 

The proper construction of this amendment was first called to the attention of this court in the Slaughter-

house cases, 16 Wall. 36, which involved, however, not a question of race, but one of exclusive privileges. The case 

did not call for any expression of opinion as to the exact rights it was intended to secure to the colored race, but it was said 

generally that its main purpose was to establish the citizenship of the negro; to give definitions of citizenship of the United 

States and of the States, and to protect from the hostile legislation of the States the privileges and immunities of citizens of 

the United States, as distinguished from those of citizens of the States. 

The object of the amendment was undoubtedly to enforce the absolute equality of the two races before the law, 

but in the nature of things it could not have been intended to abolish distinctions based upon color,  or to enforce 

social, as distinguished from political equality, or a commingling of the two races upon terms unsatisfactory to either. 

Laws permitting, and even requiring, their separation in places where they are liable to be brought into contact do not 
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 necessarily imply the inferiority of either race to the other, and have been generally, if  not universally, recognized as 

within the competency of the state legislatures in the exercise of their police power. The most common instance of this is 

connected with the establishment of separate schools for white and colored children, which has been held to be a valid 

exercise of the legislative power even by courts of States where the political rights of the colored race have been longest 

and most earnestly enforced. One of the earliest of these cases is that of Roberts v. City of Boston, 5 Cush. 198, in which 

the Supreme Judicial Court of Massachusetts held that the general school committee of Boston had power to make 

provision for the instruction of colored children in separate schools established exclusively for them, and to prohibit their 

attendance upon the other schools. "The great principle," said Chief Justice Shaw, p. 206, "advanced by the learned and 

eloquent advocate for the plaintiff," (Mr. Charles Sumner,) "is, that by the constitution and laws of Massachusetts, all 

persons without distinction of age or sex, birth or color, origin or condition, are equal before the law   But, when 

this great principle comes 

to be applied to the actual and various conditions of persons in society, it will not warrant the assertion, that  men 

and women are legally clothed with the same civil and political powers, and that children and adults are legally to 

have the same functions and be subject to the same treatment; but only that the rights of all, as they are settled and 

regulated by law, are equally entitled to the paternal consideration and protection of the law for their maintenance and 

security." It was held that the powers of the committee extended to the establishment of separate schools for children of 

different ages, sexes and colors, and that they might also establish special schools for poor and neglected children, who 

have become too old to attend the primary school, and yet have not acquired the rudiments of learning, to enable them 

to enter the ordinary schools. Similar laws have been enacted by Congress under its general power of legislation over the 

District of Columbia, Rev. Stat. D.C. §§ 281, 282, 283, 310, 319, as well as by the legislatures of many of the States, and 

have been generally, if not uniformly, sustained by the courts. State v. McCann, 21 Ohio St. 198; Lehew v. Brummell, 15 

S.W. 765; Ward v. Flood, 48 Cal. 36; Bertonneau v. School Directors, 3 Woods, 177; People v. Gallagher, 93 N.Y. 

438; Cory v. Carter, 48 Ind. 327; Dawson v. Lee, 83 Ky. 49. Laws forbidding the intermarriage of the two races may 

be said in a technical sense to interfere with the freedom of contract, and yet have been universally recognized as within 

the police power of the State. State v. Gibson, 36 Ind. 389. 

The distinction between laws interfering with the political equality of the negro and those requiring the 

separation of the two races in schools, theatres and railway carriages has been frequently drawn by this court. 

Thus in Strauder v. West Virginia, 100 U.S. 303, it was held that a law of West Virginia limiting to white 

male persons, 21 years of age and citizens of the State, the right to sit upon juries, was a discrimination which 

implied a legal inferiority in civil society, which lessened the security of the right of the colored race, and was a 

step toward reducing them to a condition of servility. Indeed, the right of a colored man that, in the selection of 

jurors to pass upon his life, liberty and property, there shall be no exclusion of his race, and no discrimination 

against them because of color, has been asserted in a number of cases. 

Virginia v. Rives, 100 U.S. 313; Neal v. Delaware, 103 U.S. 370; Bush v. Kentucky, 107 U.S. 110; Gibson 

v. Mississippi, 162 U.S. 565. So, where the laws of a particular locality or the charter of a particular railway  

corporation has provided that no person shall be excluded from the cars on account of color, we have held that 

this meant that persons of color should travel in the same car as white ones, and that the enactment was not  
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satisfied by the company's providing cars assigned exclusively to people of color, though they were as good as those 

which they assigned exclusively to white persons. Railroad Company v. Brown, 17 Wall. 445. 

Upon the other hand, where a statute of Louisiana required those engaged in the transportation of passengers  

among the States to give to all persons travelling within that State, upon vessels employed in that business, equal  

rights and privileges in all parts of the vessel, without distinction on account of race or color, and subjected to an  

action for damages the owner of such a vessel, who excluded colored passengers on account of their color from the 

cabin set aside by him for the use of whites, it was held to be so far as it applied to interstate commerce,  

unconstitutional and void. Hall v. De Cuir, 95 U.S. 485. The court in this case, however, expressly disclaimed 

that it had anything whatever to do with the statute as a regulation of internal commerce, or affecting anything 

else than commerce among the States. 

In the Civil Rights case, 109 U.S. 3, it was held that an act of Congress, entitling all persons within 

the jurisdiction of the United States to the full and equal enjoyment of the accommodations, advantages, 

facilities and privileges of inns, public conveyances, on land or water, theatres and other places of public 

amusement, and made applicable to citizens of every race and color, regardless of any previous condition of 

servitude, was unconstitutional and void, upon the ground that the Fourteenth Amendment was prohibitory 

upon the States only, and the legislation authorized to be adopted by Congress for enforcing it was not direct 

legislation on matters respecting which the States were prohibited from making or enforcing certain laws, or 

doing certain acts, but was corrective legislation, such as might be necessary or proper for counteracting and 

redressing the effect of such laws or acts. In delivering the opinion of the court Mr. Justice Bradley observed 

that the Fourteenth Amendment "does not invest Congress with power to legislate upon subjects that are within 

the domain of state legislation; but to provide modes of relief against state legislation, or state action, of the kind 

referred to. It does not authorize Congress to create a code of municipal law for the regulation of private rights; 

but to provide modes of redress against the operation of state laws, and the action of state officers, executive or 

judicial, when these are subversive of the fundamental rights specified in the amendment. Positive rights and 

privileges are undoubtedly secured by the Fourteenth Amendment; but they are secured by way of prohibition 

against state laws and state proceedings affecting those rights and privileges, and by power given to Congress to 

legislate for the purpose of carrying such prohibition into effect; and such legislation must necessarily be 

predicated upon such supposed state laws or state proceedings, and be directed to the correction of their 

operation and effect." Much nearer, and, indeed, almost directly in point, is the case of the Louisville, New 

Orleans c. Railway v. Mississippi, 133 U.S. 587, wherein the railway company was indicted for a violation of 

a statute of Mississippi, enacting that all railroads carrying passengers should provide equal, but separate, 

accommodations for the white and colored races, by providing two or more passenger cars for each passenger 

train, or by dividing the passenger cars by a partition, so as to secure separate accommodations. The case was 

presented in a different aspect from the one under consideration, inasmuch as it was an indictment against the 

railway company for failing to provide the separate accommodations, but the question considered was the 

constitutionality of the law. In that case, the Supreme Court of Mississippi, 66 Miss. 662, had held that the 

statute applied solely to commerce within the State, and, that being the construction of the state statute by its  
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highest court, was accepted as conclusive. "If it be a matter," said the court, p. 591, "respecting commerce 

wholly within a State, and not interfering with commerce between the States, then, obviously, there is no 

violation of the commerce clause of the Federal Constitution. 

. . . No question arises under this section, as to the power of the State to separate in different compartments  

interstate passengers, or affect, in any manner, the privileges and rights of such passengers. All that we can  consider 

is, whether the State has the power to require that railroad trains within her limits shall have separate accommodations 

for the two races; that affecting only commerce within the State is no invasion of the power given to Congress by the 

commerce clause." 
 

A like course of reasoning applies to the case under consideration, since the Supreme Court of Louisiana in 

the case of the State ex rel. Abbott v. Hicks, Judge, et al., 44 La. Ann. 770, held that the statute in question did not 

apply to interstate passengers, but was confined in its application to passengers travelling exclusively within the  

borders of the State. The case was decided largely upon the authority of Railway Co. v. State, 66 Miss. 662, and 

affirmed by this court in 133 U.S. 587. In the present case no question of interference with interstate commerce  

can possibly arise, since the East Louisiana Railway appears to have been purely a local line, with both its termini 

within the State of Louisiana. Similar statutes for the separation of the two races upon public conveyances were  

held to be constitutional in West Chester c. Railroad v. Miles, 55 Penn. St. 209; Day v. Owen, 5 Mich. 

520; Chicago c. Railway v. Williams, 55 Ill. 185; Chesapeake c. Railroad v. Wells, 85 Tenn. 613; Memphis c. 

Railroad 

v. Benson, 85 Tenn. 627; The Sue, 22 F. 843; Logwood v. Memphis c. Railroad, 23 F. 318; McGuinn v. Forbes, 37 

F. 639; People v. King, 18 N.E. 245; Houck v. South Pac. Railway, 38 F. 226; Heard v. Georgia Railroad Co., 

3 Int. Com. Com'n, 111; S.C., 1 Ibid. 428. 

While we think the enforced separation of the races, as applied to the internal commerce of the State, neither 

abridges the privileges or immunities of the colored man, deprives him of his property without due process of 

law, nor denies him the equal protection of the laws, within the meaning of the Fourteenth Amendment, we are 

not prepared to say that the conductor, in assigning passengers to the coaches according to their race, does not 

act at his peril, or that the provision of the second section of the act, that denies to the passenger compensation 

in damages for a refusal to receive him into the coach in which he properly belongs, is a valid exercise of the 

legislative power. Indeed, we understand it to be conceded by the State's attorney, that such part of the act as 

exempts from liability the railway company and its officers is unconstitutional. The power to assign to a particular 

coach obviously implies the power to determine to which race the passenger belongs, as well as the power to 

determine who, under the laws of the particular State, is to be deemed a white, and who a colored person. This  

question, though indicated in the brief of the plaintiff in error, does not properly arise upon the record in this 

case, since the only issue made is as to the unconstitutionality of the act, so far as it requires the railway to provide 

separate accommodations, and the conductor to assign passengers according to their race. 

It is claimed by the plaintiff in error that, in any mixed community, the reputation of belonging to the  

dominant race, in this instance the white race, is property, in the same sense that a right of action, or of  
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inheritance, is property. Conceding this to be so, for the purposes of this case, we are unable to see how this 

statute deprives him of, or in any way affects his right to, such property. If he be a white man and assigned to a 

colored coach, he may have his action for damages against the company for being deprived of his so called 

property. Upon the other hand, if he be a colored man and be so assigned, he has been deprived of no property, 

since he is not lawfully entitled to the reputation of being a white man. 
 
 

In this connection, it is also suggested by the learned counsel for the plaintiff in error that the same argument 

that will justify the state legislature in requiring railways to provide separate accommodations for the two races 

will also authorize them to require separate cars to be provided for people whose hair is of a certain color, or who 

are aliens, or who belong to certain nationalities, or to enact laws requiring colored people to walk upon one side  

of the street, and white people upon the other, or requiring white men's houses to be painted white, and colored 

men's black, or their vehicles or business signs to be of different colors, upon the theory that one side of the street  

is as good as the other, or that a house or vehicle of one color is as good as one of another color. The reply to 

all this is that every exercise of the police power must be reasonable, and extend only to such laws as are enacted  

in good faith for the promotion for the public good, and not for the annoyance or oppression of a particular 

class. Thus in Yick Wo v. Hopkins, 118 U.S. 356, it was held by this court that a municipal ordinance of the 

city of San Francisco, to regulate the carrying on of public laundries within the limits of the municipality, 

violated the provisions of the Constitution of the United States, if it conferred upon the municipal authorities 

arbitrary power, at their own will, and without regard to discretion, in the legal sense of the term, to give or 

withhold consent as to persons or places, without regard to the competency of the persons applying, or the 

propriety of the places selected for the carrying on of the business. It was held to be a covert attempt on the 

part of the municipality to make an arbitrary and unjust discrimination against the Chinese race. While this 

was the case of a municipal ordinance, a like principle has been held to apply to acts of a state legislature passed in 

the exercise of the police power. Railroad Company v. Husen, 95 U.S. 465; Louisville Nashville Railroad v. 

Kentucky, 161 U.S. 677, and cases cited on p. 700; Daggett v. Hudson, 43 Ohio St. 548; Capen v. Foster, 12 

Pick. 485; State ex rel. Wood v. Baker, 38 Wis. 71; Monroe v. Collins, 17 Ohio St. 665; Hulseman v. Rems, 

41 Penn. St. 396; Orman v. Riley, 15 Cal. 48. 

So far, then, as a conflict with the Fourteenth Amendment is concerned, the case reduces itself to the question 

whether the statute of Louisiana is a reasonable regulation, and with respect to this there must necessarily be 

a large discretion on the part of the legislature. In determining the question of reasonableness it is at liberty  

to act with reference to the established usages, customs and traditions of the people, and with a view to the  

promotion of their comfort, and the preservation of the public peace and good order. Gauged by this standard, 

we cannot say that a law which authorizes or even requires the separation of the two races in public conveyances is 

unreasonable, or more obnoxious to the Fourteenth Amendment than the acts of Congress requiring separate 

schools for colored children in the District of Columbia, the constitutionality of which does not seem to have  

been questioned, or the corresponding acts of state legislatures. 
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We consider the underlying fallacy of the plaintiff 's argument to consist in the assumption that the enforced 

separation of the two races stamps the colored race with a badge of inferiority. If this be so, it is not by reason 

of anything found in the act, but solely because the colored race chooses to put that construction upon it. The 

argument necessarily assumes that if, as has been more than once the case, and is not unlikely to be so again, 

the colored race should become the dominant power in the state legislature, and should enact a law in precisely 

similar terms, it would thereby relegate the white race to an inferior position. We imagine that the white race, at  

least, would not acquiesce in this assumption. The argument also assumes that social prejudices may be overcome 

by legislation, and that equal rights cannot be secured to the negro except by an enforced commingling of the two 

races. We cannot accept this proposition. If the two races are to meet upon terms of social equality, it must be the 

result of natural affinities, a mutual appreciation of each other's merits and a voluntary consent of individuals. As 

was said by the Court of Appeals of New York in People v. Gallagher, 93 N.Y. 438, 448, "this end can neither 

be accomplished nor promoted by laws which conflict with the general sentiment of the community upon 

whom they are designed to operate. When the government, therefore, has secured to each of its citizens equal 

rights before the law and equal opportunities for improvement and progress, it has accomplished the end for 

which it was organized and performed all of the functions respecting social advantages with which it is 

endowed." Legislation is powerless to eradicate racial instincts or to abolish distinctions based upon physical 

differences, and the attempt to do so can only result in accentuating the difficulties of the present situation. If 

the civil and political rights of both races be equal one cannot be inferior to the other civilly or politically. If 

one race be inferior to the other socially, the Constitution of the United States cannot put them upon the same 

plane. 

It is true that the question of the proportion of colored blood necessary to constitute a colored person, as 

distinguished from a white person, is one upon which there is a difference of opinion in the different States, some 

holding that any visible admixture of black blood stamps the person as belonging to the colored race, ( State v. 

Chavers, 5 Jones, [N.C.] 1, p. 11); others that it depends upon the preponderance of blood, ( Gray v. State, 4 Ohio 

354; Monroe v. Collins, 17 Ohio St. 665); and still others that the predominance of white blood must only be in 

the proportion of three fourths. ( People v. Dean, 14 Mich. 406; Jones v. Commonwealth, 80 Va. 538.) But these 

are questions to be determined under the laws of each State and are not properly put in issue in this case. Under 

the allegations of his petition it may undoubtedly become a question of importance whether, under the laws of  

Louisiana, the petitioner belongs to the white or colored race. The judgment of the court below is, therefore, 

Affirmed. 

MR. JUSTICE HARLAN dissenting. 

By the Louisiana statute, the validity of which is here involved, all railway companies (other than street  

railroad companies) carrying passengers in that State are required to have separate but equal accommodations for  

white and colored persons, "by providing two or more passenger coaches for each passenger train, or by dividing 

the passenger coaches by a partition so as to secure separate accommodations." Under this statute, no colored 

person is permitted to occupy a seat in a coach assigned to white persons; nor any white person, to occupy a seat in 

a coach assigned to colored persons. The managers of the railroad are not allowed to exercise any discretion in the  
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premises, but are required to assign each passenger to some coach or compartment set apart for the exclusive 

use of his race. If a passenger insists upon going into a coach or compartment not set apart for persons of his race, 

he is subject to be fined, or to be imprisoned in the parish jail. Penalties are prescribed for the refusal or neglect of  

the officers, directors, conductors and employés of railroad companies to comply with the provisions of the act. 

Only "nurses attending children of the other race" are excepted from the operation of the statute. No exception 

is made of colored attendants travelling with adults. A white man is not permitted to have his colored servant with him in 

the same coach, even if his condition of health requires the constant, personal assistance of such servant. If a colored 

maid insists upon riding in the same coach with a white woman whom she has been employed to serve, and who may 

need her personal attention while travelling, she is subject to be fined or imprisoned for such an exhibition of zeal in 

the discharge of duty. 

While there may be in Louisiana persons of different races who are not citizens of the United States, the  words 

in the act, "white and colored races," necessarily include all citizens of the United States of both races residing in that 

State. So that we have before us a state enactment that compels, under penalties, the separation of the two races in railroad 

passenger coaches, and makes it a crime for a citizen of either race to enter a coach that has been assigned to citizens of the 

other race. Thus the State regulates the use of a public highway by citizens of the United States solely upon the basis 

of race. 

However apparent the injustice of such legislation may be, we have only to consider whether it is consistent with the 

Constitution of the United States. 

That a railroad is a public highway, and that the corporation which owns or operates it is in the exercise of public 

functions, is not, at this day, to be disputed. Mr. Justice Nelson, speaking for this court in New Jersey Steam Navigation 

Co. v. Merchants' Bank, 6 How. 344, 382, said that a common carrier was in the exercise "of a sort of public office, 

and has public duties to perform, from which he should not be permitted to exonerate himself without the assent of the 

parties concerned." Mr. Justice Strong, delivering the judgment of this court in Olcott v. The Supervisors, 16 Wall. 678, 

694, said: "That railroads, though constructed by private corporations and owned by them, are public highways, has 

been the doctrine of nearly all the courts ever since such conveniences for passage and transportation have had any 

existence. Very early the question arose whether a State's right of eminent domain could be exercised by a private 

corporation created for the purpose of constructing a railroad. Clearly it could not, unless taking land for such a 

purpose by such an agency is taking land for public use. The right of eminent domain nowhere justifies taking 

property for a private use. Yet it is a doctrine universally accepted that a state legislature may authorize a private 

corporation to take land for the construction of such a road, making compensation to the owner. What else does this 

doctrine mean if not that building a railroad, though it be built by a private corporation, is an act done for a public use?" 

So, in Township of Pine Grove v. Talcott, 19 Wall. 666, 676: "Though the corporation [a railroad company] was 

private, its work was public, as much so as if it were to be constructed by the State." So, in Inhabitants of Worcester v. 

Western Railroad Corporation, 4 Met. 564: "The establishment of that great thoroughfare is regarded as a public work, 

established by public authority, intended for the public use and benefit, the use of which is secured to the whole 

community, and constitutes, therefore, like a canal, turnpike or highway, a public easement." It is true that the real and 

personal property, necessary to the establishment and management of the railroad, is vested in the corporation; but it is in 
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 trust for the public." 

In respect of civil rights, common to all citizens, the Constitution of the United States does not, I 

think, permit any public authority to know the race of those entitled to be protected in the enjoyment of such 

rights. Every true man has pride of race, and under appropriate circumstances when the rights of others, his equals 

before the law, are not to be affected, it is his privilege to express such pride and to take such action based upon it 

as to him seems proper. But I deny that any legislative body or judicial tribunal may have regard to the race of 

citizens when the civil rights of those citizens are involved. Indeed, such legislation, as that here in question, is 

inconsistent not only with that equality of rights which pertains to citizenship, National and State, but with 

the personal liberty enjoyed by every one within the United States. 

The Thirteenth Amendment does not permit the withholding or the deprivation of any right necessarily 

inhering in freedom. It not only struck down the institution of slavery as previously existing in the United  

States, but it prevents the imposition of any burdens or disabilities that constitute badges of slavery or servitude. 

It decreed universal civil freedom in this country. This court has so adjudged. But that amendment having 

been found inadequate to the protection of the rights of those who had been in slavery, it was followed by  

the Fourteenth Amendment, which added greatly to the dignity and glory of American citizenship, and to 

the security of personal liberty, by declaring that "all persons born or naturalized in the United States, and subject 

to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside," and that "no 

State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United 

States; nor shall any State deprive any person of life, liberty or property without due process of law, nor deny 

to any person within its jurisdiction the equal protection of the laws." These two amendments, if enforced 

according to their true intent and meaning, will protect all the civil rights that pertain to freedom and 

citizenship. Finally, and to the end that no citizen should be denied, on account of his race, the privilege of 

participating in the political control of his country, it was declared by the Fifteenth Amendment that "the right of 

citizens of the United States to vote shall not be denied or abridged by the United States or by any State on 

account of race, color or previous condition of servitude." 
 

These notable additions to the fundamental law were welcomed by the friends of liberty throughout the  world. 

They removed the race line from our governmental systems. They had, as this court has said, a common purpose, 

namely, to secure "to a race recently emancipated, a race that through many generations have been held in slavery, all 

the civil rights that the superior race enjoy." They declared, in legal effect, this court has further said, "that the law 

in the States shall be the same for the black as for the white; that all persons, whether colored or white, shall stand 

equal before the laws of the States, and, in regard to the colored race, for whose protection the amendment was 

primarily designed, that no discrimination shall be made against them by law because of their color." We also said: 

"The words of the amendment, it is true, are prohibitory, but they contain a necessary implication of a positive 

immunity, or right, most valuable to the colored race — the right to exemption from unfriendly legislation against 

them distinctively as colored — exemption from legal discriminations, implying inferiority in civil society, lessening 

the security of their enjoyment of the rights which others enjoy, and discriminations which are steps towards reducing 
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 them to the condition of a subject race." It was, consequently, adjudged that a state law that excluded citizens of 

the colored race from juries, because of their race and however well qualified in other respects to discharge the duties of 

jurymen, was repugnant to the Fourteenth Amendment. Strauder v. West Virginia, 100 U.S. 303, 306, 307; Virginia 

v. Rives, 100 U.S. 313; Ex parte Virginia, 100 U.S. 339; Neal v. Delaware, 103 U.S. 370, 386; Bush v. Kentucky, 107 

U.S. 110, 116. At the present term, referring to the previous adjudications, this court declared that "underlying all of 

those decisions is the principle that the Constitution of the United States, in its present form, forbids, so far as civil 

and political rights are concerned, discrimination by the General Government or the States against any citizen because of 

his race. All citizens are equal before the law." Gibson v. Mississippi, 162 U.S. 565. 

The decisions referred to show the scope of the recent amendments of the Constitution. They also show that it is not 

within the power of a State to prohibit colored citizens, because of their race, from participating as jurors in the 

administration of justice. 

It was said in argument that the statute of Louisiana does not discriminate against either race, but prescribes a rule 

applicable alike to white and colored citizens. But this argument does not meet the difficulty. Every one knows that 

the statute in question had its origin in the purpose, not so much to exclude white persons from railroad cars 

occupied by blacks, as to exclude colored people from coaches occupied by or assigned to white persons. Railroad 

corporations of Louisiana did not make discrimination among whites in the matter of accommodation for travellers. 

The thing to accomplish was, under the guise of giving equal accommodation for whites and blacks, to compel the latter to 

keep to themselves while travelling in railroad passenger coaches. No one would be so wanting in candor as to assert the 

contrary. The fundamental objection, therefore, to the statute is that it interferes with the personal freedom of citizens. 

"Personal liberty," it has been well said, "consists in the power of locomotion, of changing situation, or removing one's 

person to whatsoever places one's own inclination may direct, without imprisonment or restraint, unless by due course 

of law." 1 Bl. Com. . If a white man and a black man choose to occupy the same public conveyance on a public 

highway, it is their right to do so, and no government, proceeding alone on grounds of race, can prevent it without 

infringing the personal liberty of each. 

It is one thing for railroad carriers to furnish, or to be required by law to furnish, equal accommodations for 

all whom they are under a legal duty to carry. It is quite another thing for government to forbid citizens of 

the white and black races from travelling in the same public conveyance, and to punish officers of railroad 

companies for permitting persons of the two races to occupy the same passenger coach. If a State can prescribe, as 

a rule of civil conduct, that whites and blacks shall not travel as passengers in the same railroad coach, why may it 

not so regulate the use of the streets of its cities and towns as to compel white citizens to keep on one side of a 

street and black citizens to keep on the other? Why may it not, upon like grounds, punish whites and blacks 

who ride together in street cars or in open vehicles on a public road or street? Why may it not require sheriffs 

to assign whites to one side of a court-room and blacks to the other? And why may it not also prohibit the 

commingling of the two races in the galleries of legislative halls or in public assemblages convened for the 

consideration of the political questions of the day? Further, if this statute of Louisiana is consistent with the 

personal liberty of citizens, why may not the State require the separation in railroad coaches of native and 

naturalized citizens of the United States, or of Protestants and Roman Catholics? The answer given at the  
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argument to these questions was that regulations of the kind they suggest would be unreasonable, and could 

not, therefore, stand before the law. Is it meant that the determination of questions of legislative power depends 

upon the inquiry whether the statute whose validity is questioned is, in the judgment of the courts, a reasonable 

one, taking all the circumstances into consideration? A statute may be unreasonable merely because a sound 

public policy forbade its enactment. But I do not understand that the courts have anything to do with the 

policy or expediency of legislation. A statute may be valid, and yet, upon grounds of public policy, may well be 

characterized as unreasonable. Mr. Sedgwick correctly states the rule when he says that the legislative intention 

being clearly ascertained, "the courts have no other duty to perform than to execute the legislative will, without 

any regard to their views as to the wisdom or justice of the particular enactment." Stat. Const. Constr. 324. 

There is a dangerous tendency in these latter days to enlarge the functions of the courts, by means of judicial 

interference with the will of the people as expressed by the legislature. Our institutions have the distinguishing 

characteristic that the three departments of government are coördinate and separate. Each must keep within the 

limits defined by the Constitution. And the courts best discharge their duty by executing the will of the law-

making power, constitutionally expressed, leaving the results of legislation to be dealt with by the people through 

their representatives. Statutes must always have a reasonable construction. Sometimes they are to be construed 

strictly; sometimes, liberally, in order to carry out the legislative will. But however construed, the intent of the 

legislature is to be respected, if the particular statute in question is valid, although the courts, looking at the 

public interests, may conceive the statute to be both unreasonable and impolitic. If the power exists to enact a 

statute, that ends the matter so far as the courts are concerned. The adjudged cases in which statutes have been 

held to be void, because unreasonable, are those in which the means employed by the legislature were not at all 

germane to the end to which the legislature was competent. 

The white race deems itself to be the dominant race in this country. And so it is, in prestige, in achievements, in 

education, in wealth and in power. So, I doubt not, it will continue to be for all time, if it remains true to its great 

heritage and holds fast to the principles of constitutional liberty. But in view of the Constitution, in the eye of the 

law, there is in this country no superior, dominant, ruling class of citizens. There is no caste here. Our Constitution is 

color-blind, and neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens are equal 

before the law. The humblest is the peer of the most powerful. The law regards man as man, and takes no account of his 

surroundings or of his color when his civil rights as guaranteed by the supreme law of the land are involved. It is, 

therefore, to be regretted that this high tribunal, the final expositor of the fundamental law of the land, has reached the 

conclusion that it is competent for a State to regulate the enjoyment by citizens of their civil rights solely upon the 

basis of race. 

In my opinion, the judgment this day rendered will, in time, prove to be quite as pernicious as the decision made 

by this tribunal in the Dred Scott case. It was adjudged in that case that the descendants of Africans who were 

imported into this country and sold as slaves were not included nor intended to be included under the word 

"citizens" in the Constitution, and could not claim any of the rights and privileges which that instrument provided for 

and secured to citizens of the United States; that at the time of the adoption of the Constitution they were 

"considered as a subordinate and inferior class of beings, who had been subjugated by the dominant race, and, whether 
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 emancipated or not, yet remained subject to their authority, and had no rights or privileges but such as those who 

held the power and the government might choose to grant them." 19 How. 393, 404. The recent amendments of the 

Constitution, it was supposed, had eradicated these principles from our institutions. But it seems that we have yet, in 

some of the States, a dominant race — a superior class of citizens, which assumes to regulate the enjoyment of civil 

rights, common to all citizens, upon the basis of race. The present decision, it may well be apprehended, will not only 

stimulate aggressions, more or less brutal and irritating, upon the admitted rights of colored citizens, but will 

encourage the belief that it is possible, by means of state enactments, to defeat the beneficent purposes which the people of 

the United States had in view when they adopted the recent amendments of the Constitution, by one of which the blacks 

of this country were made citizens of the United States and of the States in which they respectively reside, and whose 

privileges and immunities, as citizens, the States are forbidden to abridge. Sixty millions of whites are in no danger from 

the presence here of eight millions of blacks. The destinies of the two races, in this country, are indissolubly linked 

together, and the interests of both require that the common government of all shall not permit the seeds of race hate to be 

planted under the sanction of law. What can more certainly arouse race hate, what more certainly create and perpetuate a 

feeling of distrust between these races, than state enactments, which, in fact, proceed on the ground that colored citizens 

are so inferior and degraded that they cannot be allowed to sit in public coaches occupied by white citizens? That,  as all 

will admit, is the real meaning of such legislation as was enacted in Louisiana. 

The sure guarantee of the peace and security of each race is the clear, distinct, unconditional recognition by 

our governments, National and State, of every right that inheres in civil freedom, and of the equality before the 

law of all citizens of the United States without regard to race. State enactments, regulating the enjoyment of civil  

rights, upon the basis of race, and cunningly devised to defeat legitimate results of the war, under the pretence of  

recognizing equality of rights, can have no other result than to render permanent peace impossible, and to keep 

alive a conflict of races, the continuance of which must do harm to all concerned. This question is not met by the  

suggestion that social equality cannot exist between the white and black races in this country. 

That argument, if it can be properly regarded as one, is scarcely worthy of consideration; for social 

equality no more exists between two races when travelling in a passenger coach or a public highway than when 

members of the same races sit by each other in a street car or in the jury box, or stand or sit with each other in 

a political assembly, or when they use in common the streets of a city or town, or when they are in the same 

room for the purpose of having their names placed on the registry of voters, or when they approach the ballot-box 

in order to exercise the high privilege of voting. 

There is a race so different from our own that we do not permit those belonging to it to become citizens of 

the United States. Persons belonging to it are, with few exceptions, absolutely excluded from our country. I allude 

to the Chinese race. But by the statute in question, a Chinaman can ride in the same passenger coach with white  

citizens of the United States, while citizens of the black race in Louisiana, many of whom, perhaps, risked 

their lives for the preservation of the Union, who are entitled, by law, to participate in the political control of the 

State and nation, who are not excluded, by law or by reason of their race, from public stations of any kind, 

and who have all the legal rights that belong to white citizens, are yet declared to be criminals, liable to 

imprisonment, if they ride in a public coach occupied by citizens of the white race. It is scarcely just to say that  
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a colored citizen should not object to occupying a public coach assigned to his own race. He does not object, 

nor, perhaps, would he object to separate coaches for his race, if his rights under the law were recognized. But he 

objects, and ought never to cease objecting to the proposition, that citizens of the white and black races can be 

adjudged criminals because they sit, or claim the right to sit, in the same public coach on a public highway. 
 

The arbitrary separation of citizens, on the basis of race, while they are on a public highway, is a badge of servitude 

wholly inconsistent with the civil freedom and the equality before the law established by the Constitution. It cannot 

be justified upon any legal grounds. 

         If evils will result from the commingling of the two races upon public highways established for the benefit of all, 

they will be infinitely less than those that will surely come from state legislation regulating the enjoyment of civil rights 

upon the basis of race. We boast of the freedom enjoyed by our people above all other peoples. But it is difficult to 

reconcile that boast with a state of the law which, practically, puts the brand of servitude and degradation upon a large 

class of our fellowcitizens, our equals before the law. The thin disguise of "equal" accommodations for passengers in 

railroad coaches will not mislead any one, nor atone for the wrong this day done. The result of the whole matter is, that 

while this court has frequently adjudged, and at the present term has recognized the doctrine, that a State cannot, 

consistently with the Constitution of the United States, prevent white and black citizens, having the required 

qualifications for jury service, from sitting in the same jury box, it is now solemnly held that a State may prohibit 

white and black citizens from sitting in the same passenger coach on a public highway, or may require that they be 

separated by a "partition," when in the same passenger coach. May it not now be reasonably expected that astute men of 

the dominant race, who affect to be disturbed at the possibility that the integrity of the white race may be corrupted, or that 

its supremacy will be imperilled, by contact on public highways with black people, will endeavor to procure statutes 

requiring white and black jurors to be separated in the jury box by a "partition," and that, upon retiring from the court 

room to consult as to their verdict, such partition, if it be a moveable one, shall be taken to their consultation room, and 

set up in such way as to prevent black jurors from coming too close to their brother jurors of the white race. If the 

"partition" used in the court room happens to be stationary, provision could be made for screens with openings through 

which jurors of the two races could confer as to their verdict without coming into personal contact with each other. I 

cannot see but that, according to the principles this day announced, such state legislation, although conceived in  hostility 

to, and enacted for the purpose of humiliating citizens of the United States of a particular race, would be held to be 

consistent with the Constitution. 

I do not deem it necessary to review the decisions of state courts to which reference was made in argument.  Some, and 

the most important, of them are wholly inapplicable, because rendered prior to the adoption of the last amendments of the 

Constitution, when colored people had very few rights which the dominant race felt obliged to respect. Others were made 

at a time when public opinion, in many localities, was dominated by the institution of slavery; when it would not have been 

safe to do justice to the black man; and when, so far as the rights of blacks were concerned, race prejudice was, practically, 

the supreme law of the land. Those decisions cannot be guides in the era introduced by the recent amendments of the 

supreme law, which established universal civil freedom, gave 
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citizenship to all born or naturalized in the United States and residing here, obliterated the race line from 

our systems of governments, National and State, and placed our free institutions upon the broad and sure 

foundation of the equality of all men before the law. 

I am of opinion that the statute of Louisiana is inconsistent with the personal liberty of citizens, white 

and black, in that State, and hostile to both the spirit and letter of the Constitution of the United States. 

If laws of like character should be enacted in the several States of the Union, the effect would be in the 

highest degree mischievous. Slavery, as an institution tolerated by law would, it is true, have disappeared 

from our country, but there would remain a power in the States, by sinister legislation, to interfere with the full 

enjoyment of the blessings of freedom; to regulate civil rights, common to all citizens, upon the basis of race; 

and to place in a condition of legal inferiority a large body of American citizens, now constituting a part 

of the political community called the People of the United States, for whom, and by whom through 

representatives, our government is administered. Such a system is inconsistent with the guarantee given by the 

Constitution to each State of a republican form of government, and may be stricken down by Congressional action, 

or by the courts in the discharge of their solemn duty to maintain the supreme law of the land, anything in the 

constitution or laws of any State to the contrary notwithstanding. 

For the reasons stated, I am constrained to withhold my assent from the opinion and judgment of the  

majority. 

MR. JUSTICE BREWER did not hear the argument or participate in the decision of this case. 
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Sweatt v. Painter ( 1950 ) 

The University of Texas created a separate area in three basement rooms with a small library for a 
Black student to be lectured alone. But the unanimous decision case prevented the university from 
circumventing court orders to provide equal education facilities for Black Americans. 

CERTIORARI TO THE SUPREME COURT OF TEXAS. No. 44. 

Argued April 4, 1950. Decided June 5, 1950. 

Petitioner was denied admission to the statesupported University of Texas Law School, solely because he  is a 

Negro and state law forbids the admission of Negroes to that Law School. He was offered, but he refused, 

enrollment in a separate law school newly established by the State for Negroes. The University of Texas Law 

School has 16 full-time and three part-time professors, 850 students, a library of 65,000 volumes, a law review, moot 

court facilities, scholarship funds, an Order of the Coif affiliation, many distinguished alumni, and much tradition 

and prestige. The separate law school for Negroes has five full-time professors, 23 students, a library of 16,500 

volumes, a practice court, a legal aid association and one alumnus admitted to the Texas Bar; but it excludes from 

its student body members of racial groups which number 85% of the population of the State and which include most of 

the lawyers, witnesses, jurors, judges, and other officials with whom petitioner would deal as a member of the Texas 

Bar. Held: The legal education offered petitioner is not substantially equal to that which he would receive if 

admitted to the University of Texas Law School; and the Equal Protection Clause of the Fourteenth Amendment 

requires that he be admitted to the University of Texas Law School. Pp. 631-636. Reversed. 

A Texas trial court found that a newly-established state law school for Negroes offered petitioner "privileges, 

advantages, and opportunities for the study of law substantially equivalent to those offered by the State to white 

students at the University of Texas" and denied mandamus to compel his admission to the University of Texas 

Law School. The Court of Civil Appeals affirmed. 210 S.W.2d 442. The Texas Supreme Court denied writ of 

error. This Court granted certiorari. 338 U.S. 865. Reversed, p. 636. 

W. J. Durham and Thurgood Marshall argued the cause for petitioner. With them on the brief were 

Robert L. Carter, William R. Ming, Jr., James M. Nabrit and Franklin H. Williams. 

Price Daniel, Attorney General of Texas, and Joe R. Greenhill, First Assistant Attorney General, argued the 

cause for respondents. With them on the brief was E. Jacobson, Assistant Attorney General. 

Briefs of amici curiae, supporting petitioner, were filed by Solicitor General Perlman and Philip Elman for the 

United States; Paul G. Annes for the American Federation of Teachers; Thomas I. Emerson, Erwin N. 

Griswold, Robert Hale, Harold Havighurst and Edward Levi for the Committee of Law Teachers 

Against Segregation 

   in Legal Education; Phineas Indritz for the American Veterans Committee, Inc.; and Marcus Cohn and 

Jacob Grumet for the American Jewish Committee et al. 

An amici curiae brief in support of respondents was filed on behalf of the States of Arkansas, by Ike Murray, 

Attorney General; Florida, by Richard W. Ervin, Attorney General, and Frank J. Heintz, Assistant  
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Attorney General; Georgia, by Eugene Cook, Attorney General, and M. H. Blackshear, Jr., Assistant 

Attorney General; Kentucky, by A. E. Funk, Attorney General, and M. B. Holifield, Assistant Attorney 

General; Louisiana, by Bolivar E. Kemp, Jr., Attorney General; Mississippi, by Greek L. Rice, Attorney 

General, and George H. Ethridge, Acting Attorney General; North Carolina, by Harry McMullan, Attorney 

General, and Ralph Moody, Assistant Attorney General; Oklahoma, by Mac Q. Williamson, Attorney 

General; South Carolina, by John M. Daniel, Attorney General; Tennessee, by Roy H. Beeler, Attorney 

General, and William F. Barry, Solicitor General; and Virginia, by J. Lindsay Almond, Jr., Attorney General, 

and Walter E. Rogers, Assistant Attorney General. 

MR. CHIEF JUSTICE VINSON delivered the opinion of the Court. 

This case and McLaurin v. Oklahoma State Regents, post, p. 637, present different aspects of this 

general question: To what extent does the Equal Protection Clause of the Fourteenth Amendment limit 

the power of a state to distinguish between students of different races in professional and graduate education 

in a state university? Broader issues have been urged for our consideration, but we adhere to the principle of 

deciding constitutional questions only in the context of the particular case before the Court. We have frequently 

reiterated that this Court will decide constitutional questions only when necessary to the disposition of the 

case at hand, and that such decisions will be drawn as narrowly as possible. Rescue Army v. Municipal Court, 

331 U.S. 549 (1947), and cases cited therein. Because of this traditional reluctance to extend constitutional 

interpretations to situations or facts which are not before the Court, much of the excellent research and 

detailed argument presented in these cases is unnecessary to their disposition. 

In the instant case, petitioner filed an application for admission to the University of Texas Law School for the 

February, 1946 term. His application was rejected solely because he is a Negro.1 Petitioner thereupon brought 

this suit for mandamus against the appropriate school officials, respondents here, to compel his admission. At 

that time, there was no law school in Texas which admitted Negroes. 

It appears that the University has been restricted to white students, in accordance with the State law. See Tex. 

Const., Art. VII, §§ 7, 14; Tex. Rev. Civ. Stat. (Vernon, 1925), Arts. 2643b (Supp. 1949), 2719, 2900. 

The state trial court recognized that the action of the State in denying petitioner the opportunity to gain  

a legal education while granting it to others deprived him of the equal protection of the laws guaranteed by 

the Fourteenth Amendment. The court did not grant the relief requested, however, but continued the case for 

six months to allow the State to supply substantially equal facilities. At the expiration of the six months, 

in December, 1946, the court denied the writ on the showing that the authorized university officials had 

adopted an order calling for the opening of a law school for Negroes the following February. While 

petitioner's appeal was pending, such a school was made available, but petitioner refused to register therein. 

The Texas Court of Civil Appeals set aside the trial court's judgment and ordered the cause "remanded 

generally to the trial court for further proceedings without prejudice to the rights of any party to this suit." 

On remand, a hearing was held on the issue of the equality of the educational facilities at the newly 

established school as compared with the University of Texas Law School. Finding that the new school offered 

petitioner "privileges, advantages, and opportunities for the study of law substantially equivalent to those offered  
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by the State to white students at the University of Texas," the trial court denied mandamus. The Court of 

Civil Appeals affirmed. 210 S.W.2d 442 (1948). Petitioner's application for a writ of error was denied by the 

Texas Supreme Court. We granted certiorari, 338 U.S. 865 (1949), because of the manifest importance of the 

constitutional issues involved. 

The University of Texas Law School, from which petitioner was excluded, was staffed by a faculty of sixteen full-time 

and three part-time professors, some of whom are nationally recognized authorities in their field. Its student body 

numbered 850. The library contained over 65,000 volumes. Among the other facilities available to the students were a 

law review, moot court facilities, scholarship funds, and Order of the Coif affiliation. The school's alumni occupy the 

most distinguished positions in the private practice of the law and in the public life of the State. It may properly be 

considered one of the nation's ranking law schools. 

The law school for Negroes which was to have opened in February, 1947, would have had no independent faculty 

or library. The teaching was to be carried on by four members of the University of Texas Law School faculty, who 

were to maintain their offices at the University of Texas while teaching at both institutions. Few of the 10,000 volumes 

ordered for the library had arrived;2 nor was there any full-time librarian. The school lacked accreditation. 

"Students of the interim School of Law of the Texas State University for Negroes [located in Austin, whereas  the 

permanent School was to be located at Houston] shall have use of the State Law Library in the Capitol  Building " 

Tex. Laws 1947, c. 29, § 11, Tex. Rev. Civ. Stat. (Vernon, 1949 Supp.), note to Art. 2643b. It is not 

clear that this privilege was anything more than was extended to all citizens of the State. 

Since the trial of this case, respondents report the opening of a law school at the Texas State University for 

Negroes. It is apparently on the road to full accreditation. It has a faculty of five full-time professors; a student body of 

23; a library of some 16,500 volumes serviced by a fulltime staff; a practice court and legal aid association; and one 

alumnus who has become a member of the Texas Bar. 

Whether the University of Texas Law School is compared with the original or the new law school for 

Negroes, we cannot find substantial equality in the educational opportunities offered white and Negro law 

students by the State. In terms of number of the faculty, variety of courses and opportunity for specialization, size  of the 

student body, scope of the library, availability of law review and similar activities, the University of Texas Law School 

is superior. What is more important, the University of Texas Law School possesses to a far greater degree those 

qualities which are incapable of objective measurement but which make for greatness in a law school. Such qualities, to 

name but a few, include reputation of the faculty, experience of the administration, position and influence of the alumni, 

standing in the community, traditions and prestige. It is difficult to believe that one who had a free choice between these 

law schools would consider the question close. 

Moreover, although the law is a highly learned profession, we are well aware that it is an intensely practical  

one. The law school, the proving ground for legal learning and practice, cannot be effective in isolation from 

the individuals and institutions with which the law interacts. Few students and no one who has practiced 

law would choose to study in an academic vacuum, removed from the interplay of ideas and the exchange of 

views with which the law is concerned. The law school to which Texas is willing to admit petitioner excludes 

from its student body members of the racial groups which number 85% of the population of the State and  

290 



 

include most of the lawyers, witnesses, jurors, judges and other officials with whom petitioner will 

inevitably be dealing when he becomes a member of the Texas Bar. With such a substantial and significant 

segment of society excluded, we cannot conclude that the education offered petitioner is substantially equal to 

that which he would receive if admitted to the University of Texas Law School. 

It may be argued that excluding petitioner from that school is no different from excluding white 

students from the new law school. This contention overlooks realities. It is unlikely that a member of a group so 

decisively in the majority, attending a school with rich traditions and prestige which only a history of 

consistently maintained excellence could command, would claim that the opportunities afforded him for legal 

education were unequal to those held open to petitioner. That such a claim, if made, would be dishonored by 

the State, is no answer. "Equal protection of the laws is not achieved through indiscriminate imposition of 

inequalities." Shelley v. Kraemer, 334 U.S. 1, 22 (1948). 

It is fundamental that these cases concern rights which are personal and present. This Court has stated  

unanimously that "The State must provide [legal education] for [petitioner] in conformity with the equal  

protection clause of the Fourteenth Amendment and provide it as soon as it does for applicants of any other 

group." Sipuel v. Board of Regents 332 U.S. 631, 633 (1948). That case "did not present the issue whether a state  

might not satisfy the equal protection clause of the Fourteenth Amendment by establishing a separate law school 

for Negroes." Fisher v. Hurst, 333 U.S. 147, 150 (1948). In Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 

351 (1938), the Court, speaking through Chief Justice Hughes, declared that "petitioner's right was a personal one. 

It was as an individual that he was entitled to the equal protection of the laws, and the State was bound to 

furnish him within its borders facilities for legal education substantially equal to those which the State there 

afforded for persons of the white race, whether or not other negroes sought the same opportunity." These are the 

only cases in this Court which present the issue of the constitutional validity of race distinctions in state-

supported graduate and professional education. 

In accordance with these cases, petitioner may claim his full constitutional right: legal education equivalent to that 

offered by the State to students of other races. Such education is not available to him in a separate  law school as 

offered by the State. We cannot, therefore, agree with respondents that the doctrine of Plessy 

v. Ferguson, 163 U.S. 537 (1896), requires affirmance of the judgment below. Nor need we reach petitioner's  

contention that Plessy v. Ferguson should be reexamined in the light of contemporary knowledge respecting the purposes 

of the Fourteenth Amendment and the effects of racial segregation. See supra, p. 631. 

We hold that the Equal Protection Clause of the Fourteenth Amendment requires that petitioner be admitted to 

the University of Texas Law School. The judgment is reversed and the cause is remanded for proceedings not 

inconsistent with this opinion. 

Reversed. 
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Browder v. Gayle ( 1956 ) 

Alabama public transportation segregation laws were found to be unconstitutional in this case that 
made Dr. Martin Luther King, Jr. and Rosa Parks famous, though neither person was a plaintiff. 

No. 1147. 

708 June 5, 1956. *708 

Charles D. Langford, Fred D. Gray, Montgomery, Ala., and Robert L. Carter, New York City, for 

plaintiffs. Walter J. Knabe, Drayton N. Hamilton, and Herman H. Hamilton, Jr., Montgomery, Ala., 

for defendants 

Gayle, Sellers, Parks, and Ruppenthal. Robert Thrun, New York City, for defendants Blake, Cleere, 

and Montgomery City Lines. 

John Patterson, William N. McQueen, Gordon Madison, William F. Black, Montgomery, Ala., for 

defendants Owen, Hitchcock and Pool. 

Before RIVES, Circuit Judge, and LYNNE 

and 710 JOHNSON, District Judges. *710 

709 *709 RIVES, Circuit Judge. 

Statement of the Case 

The purpose of this action is to test the constitutionality of both the statutes of the State of Alabama and the 

ordinances of the City of Montgomery which require the segregation of the white and colored races on the motor 

buses of the Montgomery City Lines, Inc., a common carrier of passengers in said City and its police 

jurisdiction. Title 48, § 301(31a, b, c), Code of Alabama of 1940, as amended, which provide: "§ 301(31a). 

Separate accommodations for white and colored races. — All passenger stations in this state operated by 

any motor transportation company shall have separate waiting rooms or space and separate ticket windows for 

the white and colored races, but such accommodations for the races shall be equal. All motor transportation 

companies or operators of vehicles carrying passengers for hire in this state, whether intrastate or interstate 

passengers, shall at all times provide equal but separate accommodations on each vehicle for the white and 

colored races. The conductor or agent of the motor transportation company in charge of any vehicle is 

authorized and required to assign each passenger to the division of the vehicle designated for the race to which 

the passenger belongs; and, if the passenger refuses to occupy the division to which he is assigned, the conductor 

or agent may refuse to carry the passenger on the vehicle; and, for such refusal, neither the conductor or agent 

of the motor transportation company nor the motor transportation company shall be liable in damages. Any 

motor transportation company or person violating the provisions of this section shall be guilty of a 

misdemeanor and, upon conviction, shall be fined not more than five hundred dollars for each offense; and each 

day's violation of this section shall constitute a separate offense. 

"The provisions of this section shall be administered and enforced by the Alabama public service commission in the 

manner in which provisions of the Alabama Motor Carrier Act of 1939 are administered and enforced.  (1945, p. 

731, appvd. July 6, 1945.) 
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"§ 301(31b). Operators of passenger stations and carriers authorized to segregate white and colored races. 

— All passenger stations in this state operated by or for the use of any motor transportation company shall be 

authorized to provide separate waiting rooms, facilities, or space, or separate ticket windows, for the white and colored 

races but such accommodations for the races shall be equal. All motor transportation companies and operators of 

vehicles, carrying passengers for hire in this state, whether intrastate or interstate passengers, are authorized and 

empowered to provide separate accommodations on each vehicle for the white and colored races.  Any officer or agent of 

such motor transportation company or operator, in charge of any vehicle, is authorized to assign or reassign each 

passenger or person to a division, section or seat on the vehicle designated by such company or operator, or by such 

officer or agent, for the race to which the passenger or person belongs; and if the passenger or person refuses to occupy the 

division, section or seat to which he is so assigned, such officer or agent may refuse further to carry the passenger on the 

vehicle. For such refusal neither the officer nor agent, nor the motor transportation company, nor operator, shall be liable 

in damages. (1947, p. 40, § 1, appvd. July 18, 1947.) 

"§ 301(31c). Failure to comply with rules and regulations as to segregation of white and colored races. — It shall 

be unlawful for any person willfully to refuse or fail to comply with any reasonable rule, regulation, or directive of 

any operator of a passenger station in this state operated by or for the use of any such motor  transportation company, 

or of any authorized officer or agent of such operator, providing separate waiting rooms, facilities, or space, or separate 

ticket windows, for white and colored races; or willfully to refuse or fail to comply with any reasonable assignment or 

reassignment by any officer or agent in charge of any vehicle of any such motor transportation company or of any 

operator of vehicles carrying passengers for hire, of any passenger or person to a division, section, or seat on such vehicle 

designated by such officer or agent for the race to which such passenger or person belongs; any person so refusing or failing 

to comply with any such reasonable rule, regulation, or assignment, as aforesaid, shall be guilty of a misdemeanor and 

upon conviction shall be fined not more than 

$500.00 for such offense. (1947, p. 40, § 2, appvd. July 18, 1947.)" 

Section 10, Chapter 6, Code of the City of Montgomery, 1952, which provides: "Every person operating a  bus line 

in the city shall provide equal but separate accommodations for white people and negroes on his buses, by requiring the 

employees in charge thereof to assign passengers seats on the vehicles under their charge in such manner as to separate the 

white people from the negroes, where there are both white and negroes on the same 
 

car; provided, however, that negro, nurses having in charge white children or sick or infirm white persons, may be 

assigned seats among white people. 

"Nothing in this section shall be construed as prohibiting the operators of such bus lines from separating the  

races by means of separate vehicles if they see fit." Section 11 of Chapter 6, Montgomery City Code of 1952, 

further provides: "Any employee in charge of a bus operated in the city shall have the powers of a police officer of  

the city while in actual charge of any bus, for the purpose of carrying out the provisions of the preceding section, 

and it shall be unlawful for any passenger to refuse or fail to take a seat among those assigned to the race to which  

he belongs, at the request of any such employee in charge, if there is such a seat vacant." 

The plaintiffs are four Negro citizens who bring this action for themselves and on behalf of all other Negroes  
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similarly situated.3 The defendants are the members of the Board of Commissioners and the Chief of 

Police of the City of Montgomery, the members of the Alabama Public Service Commission, The Montgomery 

City Lines, Inc., and two of its employee drivers. 

Rule 23(a), Fed. Rules Civ.Proc. 

28 U.S.C.A. 

Each of the four named plaintiffs has either been required by a bus driver or by the police to comply with 

said segregation laws or has been arrested and fined for her refusal so to do. The plaintiffs, along with most other 

Negro citizens of the City of Montgomery, have since December 5, 1955, and up to the present time, refrained 

from making use of the transportation facilities provided by Montgomery City Lines, Inc. Plaintiffs and 

other Negroes desire and intend to resume the use of said buses if and when they can do so on a nonsegregated 

basis without fear of arrest. 

The members of the Board of Commissioners and the Chief of Police of the City of Montgomery in 

their answers to the complaint admit "that they seek to enforce the statutes of the State of Alabama and the 

ordinances of the City of Montgomery, Alabama", and further aver that "segregation of privately owned buses 

within cities within the State of Alabama is in accordance with the laws of the State of Alabama and the City of 

Montgomery." The members of the Alabama Public Service Commission deny that they, in their official 

capacities as such members have any jurisdiction over, or have issued any orders relating to the separation of 

the races on buses operated wholly within the City of Montgomery and its police jurisdiction. On 

information and belief they allege that the members of the Board of Commissioners and the Chief of Police 

of said City "have sought to enforce by legal means constitutional and valid statutes and ordinances providing 

for separate but equal seating 

arrangements on buses operated in the City of Montgomery, Alabama, and its police jurisdiction". 

The Montgomery City Lines, Inc., admits that it has operated, and pursuant to orders of a State Court,  

continues to operate "its buses as required by the Statutes and Ordinances set out in the Complaint requiring i 

to provide equal but separate accommodations for the white and colored races". Without dispute the evidence is to 

the effect that, other than being separate, such accommodations are equal. 

The defendants, Blake and Cleere, admit they are employees of the Montgomery City Lines and drivers of its buses, 

that as such they have acted pursuant to orders of said Company which "has operated its buses on the basis  of racial 

segregation as required by said statutes and ordinances". They deny that as drivers of said buses they are  exercising the 

powers of police officers in the enforcement of said statutes and ordinances. 
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The complaint prays for the convening of a threejudge district court as provided by Title 28 of the United  

States Code, § 2284; for a declaratory judgment as to whether the enforcement of said statutes and ordinances abridges 

the privileges and immunities of plaintiffs as citizens of the United States, or deprives them of liberty without due 

process of law, or denies to them the equal protection of the laws, as secured by the Fourteenth Amendment to the 

Constitution of the United States,4 and the rights and privileges secured to them by Title 42, United States Code, §§ 

1981 and 1983.5 The complaint further prays that the defendants be both temporarily and permanently enjoined 

from enforcing the statutes and ordinances claimed to be unconstitutional and in conflict with said Federal 

statutes. 

Fourteenth Amendment, § 1: "All persons born or naturalized in the United States, and subject to the 

jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or 

enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State 

deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its  

jurisdiction the equal protection of the laws." 

"§ 1981. Equal rights under the law "All persons within the jurisdiction of the United States shall have the 

same right in every State and Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full 

and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white  citizens, 

and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other." 

"§ 1983. Civil action for deprivation of rights 

"Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or  

Territory, subjects, or causes to be subjected, any citizen of the United States or other person within the  

jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and 

laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress." 

Federal Jurisdiction 

Federal jurisdiction is invoked under Title 28, 
 

United States Code, §§ 1331 and 1343(3), and under Title 42, United States Code, §§ 1981 and 

1983, footnote 5, supra. We think that the validity of both the State statutes and the City ordinances is in 

question, but if only the City ordinances are involved, Federal jurisdiction would still exist because the 

Constitution and statutes of Alabama authorize the adoption of City ordinances "not inconsistent with the laws of 

the state," and because the constitutional phrase "equal protection of the laws" refers to City ordinances 

adopted under State authority as well as to State statutes. 

"§ 1331. Federal question; amount in controversy 

"The district courts shall have original jurisdiction of all civil actions wherein the matter in controversy  

exceeds the sum or value of $3,000, exclusive of interest and costs, and arises under the Constitution, laws or 

treaties of the United States." "§ 1343. Civil rights 

"The district courts shall have original jurisdiction of any civil action authorized by law to be commenced by 

any person: 
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Constitution of Alabama of 1901, § 89; Alabama Code of 1940, Title 37, § 455. 

Buchanan v. Warley, 245 U.S. 60, 38 S.Ct. 16, 62 L.Ed. 149; Cf. 42 U.S.C.A. § 1983; Carlson v. People of 

State of California, 310 U.S. 106, 60 S.Ct. 746, 84 L.Ed. 1104; Lovell v. City of Griffin, 303 U.S. 444, 58 S.Ct. 

666, 82 L.Ed. 949; North American Cold Storage Co. v. City of Chicago, 211 U.S. 306, 29 S.Ct. 101, 53 

L.Ed. 195; City of El Paso v. Texas Cities Gas Co., 5 Cir., 100 F.2d 501. 

Jurisdiction of Three Judge District Court 

A three judge district court is required for the granting of "An interlocutory or permanent injunction 

restraining the enforcement, operation or execution of any State statute by restraining the action of any officer of  

such State". 28 U.S.C.A. § 2281. According to the complaint and the answers, the separation of the races on the 

buses is required both by State statutes and by City ordinances. Admittedly, therefore, State statutes are involved.  

The defendants claim, however, that the statutes and ordinances are being enforced by municipal officers only,  

and not by "any officer of such State". 28 U.S.C.A. § 2281, supra. 

If the members of the Alabama Public Service Commission are proper parties defendant, a matter to be  

hereinafter discussed, then it must be conceded that the objection to the jurisdiction of the three judge district 

court fails. Irrespective of the answer to that question, however, we think that the three judge district court has 

jurisdiction. 

The State statutes, footnote 1, supra, vest in the defendant bus drivers the authority to enforce, and,  

notwithstanding their insistence to the contrary, we think that when so engaged the bus drivers clearly are 

officers of the State. 

The City Commissioners have important duties to perform in connection with the enforcement, operation, and 

execution of State statutes. Under Alabama law, a municipal corporation "is essentially a public agency, a local unit of 

government, invested with a portion of the sovereign power of the state, for the benefit of its inhabitants."  Cooper v. 

Town of Valley Head, 212 Ala. 125, 101 So. 874, 875. The defendant Chief of Police has authority to make arrests 

for violations of State statutes, 1940 Code of Alabama, Title 15, § 152. The City Recorder in criminal cases has the 

power of an ex-officio justice of the peace. 1940 Code of Alabama, Title 714 37, § 585. All of the City officials admit in 

their answers that they are enforcing the State statutes. An official, though localized by his geographic activities and 

the mode of his selection, is performing a State function when he enforces a statute which "embodies a policy of 

state-wide concern". 

Spielman Motor Sales Co. v. Dodge, 295 U.S. 89, 55 S.Ct. 678, 680, 79 L.Ed. 1322; Rorick v. Board of 

Commissioners, 307 

U.S. 208, 212, 59 S.Ct. 808, 83 L.Ed. 1242; City of Cleveland v. United States, 323 U.S. 329, 332, 65 S.Ct. 280, 

89 L.Ed. 274; Watch Tower Bible Tract Society v. City of Bristol, D.C.Conn., 24 F. Supp. 57, affirmed 305 

U.S. 572, 59 S.Ct. 246, 83 L.Ed. 361; Suncrest Lumber Co. v. North Carolina Park Commission, 4 Cir., 29 F.2d  823. 

Very clearly, the three judge district court has jurisdiction. 

If, however, the proceedings were not such as to require the presence of three judges, the judgment would still be 

valid as the act of the court of one judge, since that judge concurs and joins in the rendition of the judgment. Public 

Service Commission v. Brasher Freight Lines, Inc., 312 U.S. 621, 626, 61 S.Ct. 784, 85 L.Ed. 
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1083; O'Malley v. U.S., 8 Cir., 128 F.2d 676, 687. 

The defendants, relying on Alabama Public Service Commission v. Southern Railway Co., 341 U.S. 341, 71 S.Ct. 

762, 95 L.Ed. 1002, insist that even if the Federal court has jurisdiction, it should, in its discretion as a court of equity, 

and for reasons of comity, decline to exercise such jurisdiction until the State courts have ruled on the construction and 

validity of the statutes and ordinances. The short answer is that doctrine has no application  where the plaintiffs 

complain that they are being deprived of constitutional civil rights, for the protection of which the Federal courts 

have a responsibility as heavy as that which rests on the State courts. 

Without repeating the averments of the complaint we hold that they are clearly sufficient to constitute this a  class 

action on behalf of the four individual plaintiffs and of all other Negro citizens similarly situated. See Rule 23(a), 

F.R.C.P. 

It was probably not necessary for the plaintiffs to sue the members of the Board of Commissioners and the  Chief of 

Police, not only as such but also individually, when no relief is sought against them by way of damages. If, however, 

the plaintiffs' contentions are sustained, these defendants are acting not only in their capacities as 
 
 
 

municipal officers, but also as officers of the State; and, further, are possibly transcending the scope of their office 

in any capacity when they compel obedience to statutes and ordinances attacked as unconstitutional. Moreover, 

in issuing and enforcing an injunction, a court of equity acts in personam. If, as we trust will be true, no 

relief becomes necessary against any of them in their individual capacities, their joinder as individuals will 

prove harmless. The motion to strike said parties in their individual capacities is therefore denied. 

The members of the Alabama Public Service Commission object to their joinder as parties defendant and 

move to dismiss the action as against them because they say that neither they nor the Commission have any 

jurisdiction over the buses which are being operated within the City of Montgomery and its police jurisdiction. 

Compare Code of Alabama 1940, Title 48, § 239 with § 2 of the Alabama Motor Carrier Act of 1939 

carried into the pocket supplement of the Alabama Code as Title 48, § 301(2). 

In the Act approved July 6, 1945, General Acts of Alabama 1945, p. 731, now carried into the 

pocket supplement of the 1940 Code of Alabama as Title 48, § 301 (31a), see footnote 1, supra, appears the 

following significant paragraph: "The provisions of this section shall be administered and enforced by the Alabama 

public service commission in the manner in which provisions of the Alabama Motor Carrier Act of 1939 

are administered and enforced." 

Testifying as a witness, the President of the Alabama Public Service Commission admitted that on April 

24, 1956, he sent a telegram to the National City Lines of Chicago, of which the Montgomery City Lines, 

Inc., is a subsidiary, reading as follows: 

"As President of the Alabama Public Service Commission, elected by the people of Alabama, sworn to uphold 

the segregation laws of this state, which include all forms of public transportation, I hereby defy ruling 

handed down by the United States Supreme Court ordering desegregation on public carriers. Alabama state law 

requiring segregation of the races on buses still stands. All public carriers in Alabama are hereby directed to  
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strictly adhere to all present existing segregation laws in our state or suffer the consequences. "/s/ C.C. ( Jack) 

Owen, President Alabama Public Service" 

That telegram was sent without the knowledge or concurrence of the other two Commissioners. Since the 

1945 Act expressly imposes on the Alabama Public Service Commission the duty of administering and 

enforcing its requirements as to segregation of the races, and since the President of the Commission has acted so 

positively and affirmatively to that end, the motion to dismiss the action as against the members of the 

Alabama Public Service Commission should be and the same is hereby denied. 

If, in law and fact, the Commission has no jurisdiction over the operation of the buses here involved, the 

retention of the members of the Commission as parties defendant will be harmless to them, even if erroneous. 

Validity of Separate But Equal Doctrine as Applied to Intrastate Transportation 
 

The ultimate question is whether the statutes and ordinances requiring the segregation of the white and  

colored races on the common carrier motor buses in the City of Montgomery and its police jurisdiction are  

unconstitutional and invalid. Unless prohibited by the Constitution of the United States, the power to require such 

segregation is reserved to the States or to the people. — See Tenth Amendment. 

In their private affairs, in the conduct of their private businesses, it is clear that the people themselves have the 

liberty to select their own associates and the persons with whom they will do business, unimpaired by the 

Fourteenth Amendment. The Civil Rights Cases, 109 U.S. 3, 3 S.Ct. 18, 27 L.Ed. 835. Indeed, we think that such 

liberty is guaranteed by the due process clause of that Amendment. 

There is, however, a difference, a constitutional difference, between voluntary adherence to custom and the  

perpetuation and enforcement of that custom by law. Shelley v. Kraemer, 334 U.S. 1, 13, 68 S.Ct. 836, 92 L.Ed. 

1161. The Fourteenth Amendment provides that "No State shall * * * deprive any person of life, liberty, or  

property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the 

laws." 

Those provisions do not interfere with the police power of the States so long as the state laws operate alike upon 

all persons and property similarly situated. Barbier v. Connolly, 113 U.S. 27, 31, 32, 5 S.Ct. 357, 28 L.Ed.  923. 

That Amendment "merely requires that all persons subjected to such legislation shall be treated alike, under like 

circumstances and conditions, both in the privileges conferred and in the liabilities imposed." Marchant v. 

Pennsylvania Railroad Co., 153 U.S. 380, 390, 14 S.Ct. 894, 897, 38 L.Ed. 751. The equal protection clause 

requires equality of treatment before the law for all persons without regard to race or color. See e.g. Strauder v.  West 

Virginia, 100 U.S. 303, 25 L.Ed. 664; Buchanan v. Warley, 245 U.S. 60, 38 S.Ct. 16, 62 L.Ed. 149; 

Gong Lum v. Rice, 275 U.S. 78, 48 S.Ct. 91, 72 L.Ed. 172; Shelley v. Kraemer, 334 U.S. 1, 68 S.Ct. 836, 92 

L.Ed. 1161. 

In Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256, decided in 1896, the Supreme Court held as to 

intrastate commerce that a Louisiana statute, LSA-R.S. 45:528 et seq., requiring railway companies to provide equal 

but separate accommodations for the white and colored races was not in conflict with the provisions of the 

Fourteenth Amendment. That holding was repeatedly followed in later cases. Chesapeake Ohio Ry. Co. v 
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. Kentucky, 1900, 179 U.S. 388, 21 S.Ct. 101, 45 L.Ed. 244; Chiles v. Chesapeake Ohio Ry. Co., 1910, 218 

U.S. 

71, 30 S.Ct. 667, 54 L.Ed. 936; McCabe v. Atchison, T. S.F. Ry. Co., 1914, 235 U.S. 151, 35 S.Ct. 69, 59 L.Ed. 

169. 

In Morgan v. Virginia, 1946, 328 U.S. 373, 66 S.Ct. 1050, 90 L.Ed. 1317, the Court held that a state statute  

requiring segregated seats for Negro passengers on interstate buses was an unconstitutional burden of interstate  

commerce. In Henderson v. United States, 1950, 339 U.S. 816, 70 S.Ct. 843, 94 L.Ed. 1302, the Court held that 

interstate railroad regulations and practices assigning a separate table in a dining car to Negroes contravened the  

Interstate Commerce Act, 49 U.S.C.A. § 1 et seq. The Court referred to the statutory right as "a fundamental 

right of equality of treatment," and cited cases construing the Fourteenth Amendment, see 339 U.S. 825, 70  S.Ct. 

847, though the Court did not reach the constitutional question. The reasoning applied was similar to that 

employed in Shelley v. Kraemer, 334 U.S. 1, 22, 68 S.Ct. 836, 92 L.Ed. 1161, where the Court recognized that the 

underlying philosophy of the Fourteenth Amendment is the equality before the law of each individual. 

In the field of college education, beginning in 1938 and continuing to the present time, the Court has 

first weakened the vitality of, and has then destroyed, the separate but equal concept. 

State of Missouri ex rel. Gaines v. Canada, 1938, 305 U.S. 337, 59 S.Ct. 232, 83 L.Ed. 208; Sipuel v. Board 

of Regents of University of Oklahoma, 1948, 332 U.S. 631, 68 S.Ct. 299, 92 L.Ed. 247; Fisher v. Hurst, 
1948, 

333 U.S. 147, 68 S.Ct. 389, 92 L.Ed. 604; Sweatt v. Painter, 1950, 339 U.S. 629, 70 S.Ct. 848, 94 L.Ed. 
1114; 

McLaurin v. Oklahoma State Regents, 1950, 339 U.S. 637, 70 S.Ct. 851, 94 L.Ed. 1149; State of Florida ex 

rel. Hawkins v. Board of Control of Florida, 1954, 347 U.S. 971, 74 S.Ct. 783, 98 L.Ed. 1112; Tureaud v. 

Board of Supervisors of Louisiana State University, 1954, 347 U.S. 971, 74 S.Ct. 784, 98 L.Ed. 1112; Lucy v. 

Adams, 1955, 350 U.S. 1, 76 S.Ct. 33; State of Florida ex rel. Hawkins v. Board of Control, 350 U.S. 413, 76 

S.Ct. 464; Board of Trustees of University of North Carolina v. Frasier, 1956, 350 U.S. 979, 76 S.Ct. 467. 

The separate but equal concept had its birth prior to the adoption of the Fourteenth Amendment in the  

decision of a Massachusetts State court relating to public schools. Roberts v. City of Boston, 1849, 5 Cush. 

198, 59 Mass. 198. The doctrine of that case was followed in Plessy v. Ferguson, supra. In the School Segregation 

Cases, Brown v. Board of Education of Topeka, 1954, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 and Bolling v. 

Sharpe, 1954, 347 U.S. 497, 74 S.Ct. 693, 98 L.Ed. 884, the separate but equal doctrine was repudiated in the 

area where it first developed, i.e., in the field of public education. On the same day the Supreme Court made 

clear that its ruling was not limited to that field when it remanded "for consideration in the light of the 

Segregation Cases * * 

* and conditions that now prevail" a case involving the rights of Negroes to use the recreational facilities of 

city parks. Muir v. Louisville Park Theatrical Association, 1954, 347 U.S. 971, 74 S.Ct. 783, 98 L.Ed. 1112. 

Later the Fourth Circuit expressly repudiated the separate but equal doctrine as applied to recreational  

centers. Dawson v. Mayor and City Council of Baltimore, 4 Cir., 220 F.2d 386, 387. Its judgment was  
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affirmed by the Supreme Court, 350 U.S. 877, 76 S.Ct. 133. The doctrine has further been repudiated in 

holdings that the cities of Atlanta and of Miami cannot meet the test by furnishing the facilities of their 

municipal golf courses to Negroes on a segregated basis. Rice v. Arnold, 340 U.S. 848, 71 S.Ct. 77, 95 L.Ed. 

621; Holmes v. City of Atlanta, 350 U.S. 879, 76 S.Ct. 141. 

Even a statute can be repealed by implication. A fortiori, a judicial decision, which is simply evidence of the 

law and not the law itself, may be so impaired by later decisions as no longer to furnish any reliable evidence. 

This principle is aptly illustrated by the difference with which the Fourth Circuit treated Plessy v. 

Ferguson as a binding precedent in 1950, Boyer v. Garrett, 183 F.2d 582 and in 1955, Flemming v. South 

Carolina Electric Gas Co., 224 F.2d 752. In their change of views that distinguished Court headed by Chief 

Judge Parker was governed by the rule best stated by Judge Parker himself, speaking for a three judge district 

court in Barnette v. West Virginia State Board of Education, D.C., 47 F. Supp. 251, 252-253: 

"Ordinarily we would feel constrained to follow an unreversed decision of the Supreme Court of the United 

States, whether we agreed with it or not. It is true that decisions are but evidences of the law and not the law itself; 

but the decisions of the Supreme Court must be accepted by the lower courts as binding upon them if any orderly  

administration of justice is to be attained. The developments with respect to the Gobitis case [Minersville School 

District v. Gobitis, 310 U.S. 586, 60 S.Ct. 1010, 84 L.Ed. 1375] however, are such that we do not feel that it 

is incumbent upon us to accept it as binding authority. Of the seven justices now members of the Supreme 

Court who participated in that decision, four have given public expression to the view that it is unsound, the 

present Chief Justice in his dissenting opinion rendered therein and three other justices in a special dissenting 

opinion in Jones v. City of Opelika, 316 U.S. 584, 62 S.Ct. 1231, 1251, 86 L.Ed. 1691. The majority of the 

court in Jones 

v. City of Opelika, moreover, thought it worth while to distinguish the decision in the Gobitis case, instead 

of relying upon it as supporting authority. Under such circumstances and believing, as we do, that the flag 

salute here required is violative of religious liberty when required of persons holding the religious views of 

plaintiffs, we feel that we would be recreant to our duty as judges, if through a blind following of a decision which 

the Supreme Court itself has thus impaired as an authority, we should deny protection to rights which we regard 

as among the most sacred of those protected by constitutional guaranties." To like effect is the opinion of Judge 

Frank for the Second Circuit in Perkins v. Endicott Johnson Corporation, 128 F.2d 208, 217-218: 

"We would stultify ourselves and unnecessarily burden the Supreme Court if — adhering to the dogma, 

obviously fictional to any reader of its history, that alterations in that court's principles of decision never 

occur unless recorded in explicit statements that earlier decisions are overruled — we stubbornly and literally 

followed decisions which have been, but not too ostentatiously, modified. 'The life of the law,' as Mr. Justice 

Holmes said, 'has been experience.' Legal doctrines, as first enunciated, often prove to be inadequate under the 

impact of ensuing experience in their practical application. And when a lower court perceives a pronounced new 

doctrinal trend in Supreme Court decisions, it is its duty, cautiously to be sure, to follow not to resist it." See 

also United States v. Girouard, 1 Cir., 149 F.2d 760, 765, dissenting opinion of Judge Woodbury, reversed 

328 U.S. 61, 66 S.Ct. 826, 90 L. Ed. 1084; New England Mutual Life Ins. Co. v. Welch, 1 Cir., 153 F.2d 260, 
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 262; Picard v. United 

Aircraft Corp., 2 Cir., 128 F.2d 632, 636; opinion by Judge Learned Hand; Spector Motor Service v. Walsh, 

2 Cir., 139 F.2d 809, 814, opinion by Circuit Judge Clark; Gardella v. Chandler, 2 Cir., 172 F.2d 402, 409; 

United States v. Ullmann, 2 Cir., 221 F.2d 760, 762; "The Attitude of Lower Courts to Changing 

Precedents", 50 Yale 

L.J. 1448. 
We cannot in good conscience perform our duty as judges by blindly following the precedent of Plessy v. Ferguson, 
supra, when our study leaves us in complete agreement with the Fourth Circuit's opinion in Flemming 
v. South Carolina Electric Gas Co., 224 F.2d 752, appeal dismissed April 23, 1956, 351 U.S. 901, 76 S.Ct. 

692, that the separate but equal doctrine can no longer be safely followed as a correct statement of the law. In 

fact, we think that Plessy v. Ferguson has been impliedly, though not explicitly, overruled, and that, under the 

later decisions, there is now no rational basis upon which the separate but equal doctrine can be validly 

applied to public carrier transportation within the City of Montgomery and its police jurisdiction. The 

application of that doctrine cannot be justified as a proper execution of the state police power. 

That opinion is entitled to great respect, especially in view of the distinction and learning of the judges 

who compose that Court, Circuit Judges Parker, Soper and Dobie. 

Shelley v. Kraemer, 334 U.S. 1, 21, 68 S.Ct. 836, 92 L.Ed. 1161, Morgan v. Virginia, 328 U.S. 373, 380, 66 

S.Ct. 1050, 90 L.Ed. 1317; Buchanan v. Warley, 245 U.S. 60, 74, 38 S.Ct. 16, 62 L. Ed. 149; City of 
Birmingham v. Monk, 5 Cir., 185 F.2d 859, 862. 

We hold that the statutes and ordinances requiring segregation of the white and colored races on the motor 

buses of a common carrier of passengers in the City of Montgomery and its police jurisdiction violate the due 

process and equal protection of the law clauses of the Fourteenth Amendment to the Constitution of the United 

States. This holding does not, however, become effective until the entry of formal judgment. The parties are  

requested to submit to the Court in writing within two weeks from the date of this opinion their views as to 

the form of judgment to be entered, and as to whether such judgment should be stayed in the event of an appeal. 

"(3) To redress the deprivation, under color of any State law, statute, ordinance, regulation, custom or usage,  

of any right, privilege or immunity secured by the Constitution of the United States or by any Act of 

Congress providing for equal rights of citizens or of all persons within the jurisdiction of the United 

States." LYNNE, District Judge (dissenting). 

Only a profound, philosophical disagreement with the ultimate conclusion of the majority "that the separate 

but equal doctrine can no longer be safely followed as a correct statement of the law" would prompt this, my first  

dissent. But I should consider myself recreant both to conscience and duty in withholding my views because of 

the affection and esteem which I bear for my associates. 

For many years as a trial judge in the state and federal systems I have endeavored faithfully to understand and apply 

precedents established by the opinions of appellate courts. This was not a blind obedience to a legalistic formula 

embodied in the rule of stare decisis. It was the result of a simple belief that the laws which regulate the  conduct, the 
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affairs, and sometimes the emotions of our people should evidence not only the appearance but also the spirit of 

stability. 

Judges of trial courts frequently find themselves in disagreement with the rationale of an old, but clearly  

controlling precedent. That is so because their positions do not insulate them from those changing physical and 

metaphysical concepts which form a part of the life process. But they are neither designed nor equipped to  perform 

the legislative function of putting off the old and putting on the new. To arrogate to themselves this  prerogative, in 

my humble opinion, would be the first, fatal step in making hollow the proud boast that ours is a  "government of laws 

and not of men." 

Judge Rives, just the other day, delivering the opinion of the Court of Appeals for the Fifth Circuit, sitting en banc, 

in Howard v. United States, 232 F.2d 274, 275, stated my position, clearly and concisely: 

"In the face of such recognition by the Supreme Court of a test of criminal responsibility, we do not feel  at 

liberty to consider and decide whether in our opinion the recent modification of such test in the District of Columbia 

is sound or unsound, nor whether some other test should be adopted. This Circuit follows the law as stated by the 

Supreme Court and leaves any need for modification thereof to that Court. * * *." (Emphasis supplied.) The majority 

recognize, it was conceded in oral arguments by counsel for plaintiffs, that Plessy v.  Ferguson, 1896, 163 U.S. 537, 

16 S.Ct. 1138, 41 L.Ed. 256, is precisely in point, and that its holding has been repeatedly followed in later 

transportation cases.1 Its authority obviously was unaffected by the action of the Supreme Court in dismissing the 

appeal in South Carolina Electric Gas Co. v. Flemming, 351 U.S. 901, 76 S.Ct. 692. The citation of Slaker v. 

O'Connor, 278 U.S. 188, 49 S.Ct. 158, 73 L.Ed. 258, is convincing that it did not place the stamp of its approval 

upon the decision of the Fourth Circuit in Flemming v. South Carolina Electric Gas Co., 224 F.2d 752, but simply 

concluded that its judgment was not final and hence that the appeal did not lie. 28 U.S.C.A. § 1254(2). 

1 Chesapeake Ohio Ry. Co. v. Kentucky, 1900, 179 U.S. 388, 21 S.Ct. 101, 45 L.Ed. 244; Chiles v. 

Chesapeake Ohio Ry. Co., 1910, 218 U.S. 71, 30 S.Ct. 667, 54 L.Ed. 936; McCabe v. Atchison, T S.F. Ry. Co., 

1914, 235 U.S. 151, 35 S.Ct. 69, 59 L.Ed. 169. 

In complete agreement with the Fourth Circuit's opinion in Flemming that the separate but equal doctrine can no 

longer be safely followed as a correct statement of the law, the majority conclude that Plessy v. Ferguson, in which that 

doctrine made its first appearance sixty years ago, has been impliedly, though not explicitly overruled.  While I share their 

great respect for Judges Parker, Soper and Dobie, I do not at all agree. 

A comparatively new principle of pernicious implications has found its way into our jurisprudence. 

Lower courts may feel free to disregard the precise precedent of a Supreme Court opinion if they perceive a 

"pronounced new doctrinal trend" in its later decisions which would influence a cautious judge to prophesy 

that in due time and in a proper case such established precedent will be overturned explicitly. Peculiarly 

appropriate in this context is the following language of Judge Woodbury, writing for the First Circuit in New 

England Mutual Life Ins. Co. v. Welch, 153 F.2d 260, 262: 

Barnette v. West Virginia State Board of Education, D.C. 1942, 47 F. Supp. 251; Perkins v. Endicott 

Johnson Corporation, 2 Cir., 1942, 128 F.2d 208; Spector Motor Service v. Walsh, 2 Cir., 1943, 139 F.2d 809; 

Gardella v. 
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Chandler, 2 Cir., 1949, 172 F.2d 402, 409; United States v. Ullmann, 2 Cir., 1955, 221 F.2d 760; United States v. 

Girouard, 1 Cir., 1945, 149 F.2d 760; 50 Yale Law Journal 1448. 

"Furthermore we find no indication from anything said therein of a purpose to depart from the rule of the 

earlier decisions cited above. Under these circumstances we see no occasion even to consider the basic question  

whether we would adopt the doctrine of Barnette v. West Virginia State Board of Education, D.C., 47 F. 

Supp. 251, 253, and Spector Motor Service v. Walsh, 2 Cir., 139 F.2d 809, 817, 823, and in extraordinary 

situations disregard controlling decisions of the Supreme Court not yet explicitly overruled. It will suffice 

to say that we would feel disposed to consider taking such a course only when there are the clearest 

indications that the controlling decision of the Supreme Court, though not formally overruled, would no 

longer be followed by that Court and we find no such indications here." In 1950, the Fourth Circuit had before it 

the case of Boyer v. Garrett, 183 F.2d 582, involving an officially adopted rule providing for the segregation of 

races in athletic activities in the public parks and playgrounds in the City of Baltimore. In affirming the 

judgment of the District Court, the same judges who decided Flemming held: 

"The contention of plaintiffs is that, notwithstanding this equality of treatment, the rule providing for  

segregation is violative of the provisions of the federal Constitution. The District Court dismissed the 

complaint on the authority of Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256; and the 

principal argument made on appeal is that the authority of Plessy v. Ferguson has been so weakened by 

subsequent decisions that we should no longer consider it as binding. We do not think, however, that we are at 

liberty thus to disregard a decision of the Supreme Court which that court has not seen fit to overrule and which it 

expressly refrained from reexamining, although urged to do so, in the very recent case of Sweatt v. Painter, [ 

339 U.S. 629] 70 S.Ct. 848 [ 94 L.Ed. 1114]. It is for the Supreme Court, not us, to overrule its decisions or to 

hold them outmoded." 

In 1955, in Flemming, an intrastate transportation case, reversing the district judge, the court wrote: 

"We do not think that the separate but equal doctrine of Plessy v. Ferguson, supra, can any longer be 

regarded as a correct statement of the law. That case recognizes segregation of the races by common carriers 

as being 

governed by the same principles as segregation in the public schools; and the recent decisions in Brown v. Board of 

Education [of Topeka], 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 and Bolling v. Sharpe, 347 U.S. 497, 74 S.Ct. 693, 

98 L.Ed. 884, which relate to public schools, leave no doubt that the separate but equal doctrine approved in Plessy v. 

Ferguson has been repudiated. That the principle applied in the school cases should be applied in  cases involving 

transportation, appears quite clearly from the recent case of Henderson v. United States, 339 U.S.  816, 70 S.Ct. 843, 94 

L.Ed. 1302, where segregation in dining cars was held violative of a section of the interstate commerce act providing 

against discrimination." 

Within this five year interval the Supreme Court had spoken pertinently but once, in the case of Brown v.  Board 

of Education of Topeka, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873, since Bolling v. Sharpe, 347 U.S. 497, 74 S.Ct. 

693, 98 L. Ed. 884, did not discuss Plessy v. Ferguson and appears to have been decided on a parity of reasoning. My 

study of Brown has convinced me that it left unimpaired the "'separate but equal'" [ 347 U.S. 483,  74 S.Ct. 688] doctrine  
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in a local transportation case and I perceive no pronounced new doctrinal trend therein. 

Of course I appreciate the care with which the Supreme Court limits its pronouncements upon great  

constitutional questions to the narrow issues before it and the only issue in Brown involved a collision between the 

Fourteenth Amendment and state laws commanding segregation in the public schools. But in Brown the  Court's 

opinion referred to Plessy v. Ferguson six times and to its "'separate but equal'" doctrine on four occasions.  It epitomized 

its concept of that doctrine as follows: "Under that doctrine, equality of treatment is accorded when the races are 

provided substantially equal facilities, even though these facilities be separate." Its ultimate conclusion was, and this I 

conceive to be the rationale of its decision, "that in the field of public education the doctrine of 'separate but equal' has 

no place. Separate educational facilities are inherently unequal." It seems to me that the Supreme Court therein 

recognized that there still remains an area within our constitutional scheme of state and federal governments wherein 

that doctrine may be applied even though its applications are always constitutionally suspect and for sixty years it may 

have been more honored in the breach than in the observance. Granted that the trend of its opinions is to the effect that 

segregation is not to be permitted in public facilities furnished by the state itself and the moneys of the state, as in the 

case of public schools, or public parks, cf. Muir 

v. Louisville Park Theatrical Association, 347 U.S. 971, 74 S.Ct. 783, 98 L.Ed. 1112; Dawson v. Mayor and City  

Council of Baltimore, 4 Cir., 220 F.2d 386, affirmed 350 U.S. 877, 76 S.Ct. 133, or municipal golf courses, cf.  Rice v. 

Arnold, 340 U.S. 848, 71 S.Ct. 77, 95 L.Ed. 621; Holmes v. City of Atlanta, 350 U.S. 879, 76 S.Ct. 141, on the plain 

theory that if the state is going to provide such facilities at all, it must provide them equally to the citizens, it does not 

follow that it may not be permitted in public utilities holding nonexclusive franchises. 

If that doctrine has any vitality, this is such a case in which it has been applied fairly. According to its teaching not 

absolute, but substantial equality is required. Such equality is not a question of dogma, but one of fact. Under the 

undisputed evidence adduced upon the hearing before us practices under the laws here attacked have resulted in providing 

the races not only substantially equal but in truth identical facilities. 

In my opinion the holding of the Court in Morgan v. Virginia, 328 U.S. 373, 66 S.Ct. 1050, 90 L.Ed. 

1317, that the attempt of a state to require the segregation of passengers on interstate buses results in the 

imposition of an undue burden on interstate commerce is wholly irrelevant to the issue before us. And equally 

inapposite is reference to Henderson v. United States, 339 U.S. 816, 70 S.Ct. 843, 844, 94 L.Ed. 1302 which 

held that rules and practices of interstate railroad carriers requiring the segregation of passengers in dining cars 

were offensive to Section 3(1) of the Interstate Commerce Act making it unlawful for a railroad in interstate 

commerce '"to subject any particular person, * * * to any undue or unreasonable prejudice or disadvantage in 

any respect whatsoever: 

* * *.'" The supremacy of the federal government in matters affecting interstate commerce is axiomatic. Cases 

involving the exercise of its power in that realm shed no light on Fourteenth Amendment problems. It does seem 

quite clear that by its terms the Congress is given the power and duty to enforce the Fourteenth Amendment 

by legislation. Thus the Congress would have the power, thus derived, to proscribe segregation in intrastate  

transportation. It is worthy of note that for sixty years it has not seen fit to do so. 

While any student of history knows that under our system of government vindication of the  
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constitutional rights of the individual is not, and ought not to be, entrusted to the Congress, its reticence 

to intrude upon the internal affairs of the several states should caution us against doing so where the path of duty 

is not plainly marked and when we must hold a clear precedent of the Supreme Court outmoded. 

Because I would dismiss the action on the authority of Plessy v. Ferguson, I do not reach the procedural 

questions discussed in the majority opinion. I respectfully dissent. 
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Cooper v. Aaron ( 1958 ) 

This unanimous decision case helped end racial discrimination in states in the South and elsewhere 
as it declared states could not nullify and disobey decisions of federal courts. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 

EIGHTH CIRCUIT.† No. 1. 

Argued September 11, 1958. Decided September 12, 1958. Opinion announced September 29, 1958. 

Under a plan of gradual desegregation of the races in the public schools of Little Rock, Arkansas, 

adopted by petitioners and approved by the courts below, respondents, Negro children, were ordered 

admitted to a previously all-white high school at the beginning of the 1957-1958 school year. Due to actions by 

the Legislature and Governor of the State opposing desegregation, and to threats of mob violence resulting 

therefrom, respondents were unable to attend the school until troops were sent and maintained there by the 

Federal Government for their protection; but they attended the school for the remainder of that school year. 

Finding that these events had resulted in tensions, bedlam, chaos and turmoil in the school, which disrupted the 

educational process, the District Court, in June 1958, granted petitioners' request that operation of their 

plan of desegregation be suspended for two and one-half years, and that respondents be sent back to segregated 

schools. The Court of Appeals reversed. Held: The judgment of the Court of Appeals is affirmed, and the 

orders of the District Court enforcing petitioners' plan of desegregation are reinstated, effective immediately. Pp. 

4-20. 

This Court cannot countenance a claim by the Governor and Legislature of a State that there is no duty 

on state officials to obey federal court orders resting on this Court's considered interpretation of the United 

States Constitution in Brown v. Board of Education, 347 U.S. 483. P. 4. 

This Court rejects the contention that it should uphold a suspension of the Little Rock School Board's 

plan to do away with segregated public schools in Little Rock until state laws and efforts to upset and nullify 

its holding in the Brown case have been further challenged and tested in the courts. P. 4. 

In many locations, obedience to the duty of desegregation will require the immediate general admission of 

Negro children, otherwise qualified as students for their appropriate classes, at particular schools. P. 7. 

If, after analysis of the relevant factors (which, of course, excludes hostility to racial desegregation), a District 

Court concludes that justification exists for not requiring the present nonsegregated admission of all 

qualified Negro children to public schools, it should scrutinize the program of the school authorities to make 

sure that they have developed arrangements pointed toward the earliest practicable completion of desegregation, 

and have taken appropriate steps to put their program into effective operation. P. 7. 
 

The petitioners stand in this litigation as the agents of the State, and they cannot assert their good faith 

as an excuse for delay in implementing the respondents' constitutional rights, when vindication of those rights has  

been rendered difficult or impossible by the actions of other state officials. Pp. 15-16. 

The constitutional rights of respondents are not to be sacrificed or yielded to the violence and disorder which   

306 



 

have followed upon the actions of the Governor and Legislature, and law and order are not here to be 

preserved by depriving the Negro children of their constitutional rights. P. 16. 

The constitutional rights of children not to be discriminated against in school admission on grounds of 

race or color declared by this Court in the Brown case can neither be nullified openly and directly by state 

legislators or state executives or judicial officers, nor nullified indirectly by them through evasive schemes for 

segregation whether attempted "ingeniously or ingenuously." Pp. 16-17. 8. The interpretation of the Fourteenth 

Amendment enunciated by this Court in the Brown case is the supreme law of the land, and Art. VI of the 

Constitution makes it of binding effect on the States "any Thing in the Constitution or Laws of any State 

to the Contrary notwithstanding." P. 18. 

No state legislator or executive or judicial officer can war against the Constitution without violating his  

solemn oath to support it. P. 18. 

State support of segregated schools through any arrangement, management, funds or property cannot be 

squared with the command of the Fourteenth Amendment that no State shall deny to any person within its  

jurisdiction the equal protection of the laws. P. 19. 257 F.2d 33, affirmed. 

Richard C. Butler argued the cause for petitioners. With him on the brief were A. F. House and, by 

special leave of Court, John H. Haley, pro hac vice. 

Thurgood Marshall argued the cause for respondents. With him on the brief were Wiley A. Branton, William 

Coleman, Jr., Jack Greenberg and Louis H. Pollak. 

Solicitor General Rankin, at the invitation of the Court, post, p. 27, argued the cause for the United States, as  

amicus curiae, urging that the relief sought by respondents should be granted. With him on the brief were Oscar 

H. Davis, Philip Elman and Ralph S. Spritzer. 

Opinion of the Court by THE CHIEF JUSTICE, MR. JUSTICE BLACK, MR. JUSTICE 

FRANKFURTER, MR. JUSTICE DOUGLAS, MR. JUSTICE BURTON, MR. JUSTICE 

CLARK, MR. JUSTICE HARLAN, MR. JUSTICE BRENNAN, and MR. JUSTICE 

WHITTAKER. 

As this case reaches us it raises questions of the highest importance to the maintenance of our federal system 

of government. It necessarily involves a claim by the Governor and Legislature of a State that there is no duty on 

state officials to obey federal court orders resting on this Court's considered interpretation of the United States 

Constitution. Specifically it involves actions by the Governor and Legislature of Arkansas upon the premise 

that 

they are not bound by our holding in Brown v. Board of Education, 347 U.S. 483. That holding was that the 

Fourteenth Amendment forbids States to use their governmental powers to bar children on racial grounds from attending 

schools where there is state participation through any arrangement, management, funds or property. We are urged to 

uphold a suspension of the Little Rock School Board's plan to do away with segregated public schools in Little Rock until 

state laws and efforts to upset and nullify our holding in Brown v. Board of Education have been further challenged and 

tested in the courts. We reject these contentions. 

The case was argued before us on September 11, 1958. On the following day we unanimously affirmed  the 
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 judgment of the Court of Appeals for the Eighth Circuit, 257 F.2d 33, which had reversed a judgment of the 

District Court for the Eastern District of Arkansas, 163 F. Supp. 13. The District Court had granted the 

application of the petitioners, the Little Rock School Board and School Superintendent, to suspend for two and one-

half years the operation of the School Board's court-approved desegregation program. In order that the School Board 

might know, without doubt, its duty in this regard before the opening of school, which had been set for the following 

Monday, September 15, 1958, we immediately issued the judgment, reserving the expression of our supporting views to a 

later date. This opinion of all of the members of the Court embodies those views. 

_ The following was the Court's per curiam 

opinion: "PER CURIAM. 

"The Court, having fully deliberated upon the oral arguments had on August 28, 1958, as supplemented by the 

arguments presented on September 11, 1958, and all the briefs on file, is unanimously of the opinion that the 

judgment of the Court of Appeals for the Eighth Circuit of August 18, 1958, 257 F.2d 33, must be affirmed. In view 

of the imminent commencement of the new school year at the Central High School of Little Rock, Arkansas, we 

deem it important to make prompt announcement of our judgment affirming the Court of Appeals.  The expression of the 

views supporting our judgment will be prepared and announced in due course. 

"It is accordingly ordered that the judgment of the Court of Appeals for the Eighth Circuit, dated August  18, 

1958, 257 F.2d 33, reversing the judgment of the District Court for the Eastern District of Arkansas, dated June 

20, 1958, 163 F. Supp. 13, be affirmed, and that the judgments of the District Court for the Eastern District of 

Arkansas, dated August 28, 1956, see 143 F. Supp. 855, and September 3, 1957, enforcing the School Board's plan for 

desegregation in compliance with the decision of this Court in Brown v. Board of Education, 347 U.S.  483, 349 U.S. 

294, be reinstated. It follows that the order of the Court of Appeals dated August 21, 1958, staying its own mandate 

is of no further effect. 

"The judgment of this Court shall be effective immediately, and shall be communicated forthwith to the  

District Court for the Eastern District of Arkansas." 
 

The following are the facts and circumstances so far as necessary to show how the legal questions are 

presented. 

On May 17, 1954, this Court decided that enforced racial segregation in the public schools of a State is a  

denial of the equal protection of the laws enjoined by the Fourteenth Amendment. 

Brown v. Board of Education, 347 U.S. 483. The Court postponed, pending further argument, formulation 

of a decree to effectuate this decision. That decree was rendered May 31, 1955. Brown v. Board of Education, 

349 U.S. 294. In the formulation of that decree the Court recognized that good faith compliance with the 

principles declared in Brown might in some situations "call for elimination of a variety of obstacles in making 

the transition to school systems operated in accordance with the constitutional principles set forth in our May 

17, 1954, decision." Id., at 300. The Court went on to state: "Courts of equity may properly take into account  

the public interest in the elimination of such obstacles in a systematic and effective manner. But it should go  

without saying that the vitality of these constitutional principles cannot be allowed to yield simply because of  
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disagreement with them. 

"While giving weight to these public and private considerations, the courts will require that the defendants 

make a prompt and reasonable start toward full compliance with our May 17, 1954, ruling. Once such a start has  

been made, the courts may find that additional time is necessary to carry out the ruling in an effective manner. The 

burden rests upon the defendants to establish that such time is necessary in the public interest and is consistent 

with good faith compliance at the earliest practicable date. To that end, the courts may consider problems related to 

administration, arising from the physical condition of the school plant, the school transportation system, 

personnel, revision of school districts and attendance areas into compact units to achieve a system of determining  

admission to the public schools on a nonracial basis, and revision of local laws and regulations which may be 

necessary in solving the foregoing problems." 349 U.S., at 300-301. 

Under such circumstances, the District Courts were directed to require "a prompt and reasonable start  

toward full compliance," and to take such action as was necessary to bring about the end of racial segregation 

in the public schools "with all deliberate speed." Ibid. Of course, in many locations, obedience to the duty of  

desegregation would require the immediate general admission of Negro children, otherwise qualified as students 

for their appropriate classes, at particular schools. On the other hand, a District Court, after analysis of the  

relevant factors (which, of course, excludes hostility to racial desegregation), might conclude that justification 

existed for not requiring the present nonsegregated admission of all qualified Negro children. In such 

circumstances, however, the courts should scrutinize the program of the school authorities to make sure that they  

had developed arrangements pointed toward the earliest practicable completion of desegregation, and had taken 

appropriate steps to put their program into effective operation. It was made plain that delay in any guise in order 

to deny the constitutional rights of Negro children could not be countenanced, and that only a  prompt start, 

diligently and earnestly pursued, to eliminate racial segregation from the public schools could constitute 

good faith compliance. State authorities were thus duty bound to devote every effort toward initiating 

desegregation and bringing about the elimination of racial discrimination in the public school system. 

On May 20, 1954, three days after the first Brown opinion, the Little Rock District School Board adopted,  and 

on May 23, 1954, made public, a statement of policy entitled "Supreme Court Decision — Segregation in Public 

Schools." In this statement the Board recognized that "It is our responsibility to comply with Federal Constitutional 

Requirements and we intend to do so when the Supreme Court of the United States outlines the method to be 

followed." 

Thereafter the Board undertook studies of the administrative problems confronting the transition to a  

desegregated public school system at Little Rock. It instructed the Superintendent of Schools to prepare a plan for 

desegregation, and approved such a plan on May 24, 1955, seven days before the second Brown opinion. The plan 

provided for desegregation at the senior high school level (grades 10 through 12) as the first stage.  Desegregation at 

the junior high and elementary levels was to follow. It was contemplated that desegregation at the high school level 

would commence in the fall of 1957, and the expectation was that complete desegregation of the school system would be 

accomplished by 1963. Following the adoption of this plan, the Superintendent of Schools discussed it with a large 

number of citizen groups in the city. As a result of these discussions, the Board reached the conclusion that "a large  
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majority of the residents" of Little Rock were of "the belief . . . that the Plan, although objectionable in principle," from 

the point of view of those supporting segregated schools, "was still the best for the interests of all pupils in the 

District." 

Upon challenge by a group of Negro plaintiffs desiring more rapid completion of the desegregation process, the 

District Court upheld the School Board's plan, Aaron v. Cooper, 143 F. Supp. 855. The Court of Appeals  affirmed. 

243 F.2d 361. Review of that judgment was not sought here. 

While the School Board was thus going forward with its preparation for desegregating the Little Rock school system, 

other state authorities, in contrast, were actively pursuing a program designed to perpetuate in Arkansas the system of 

racial segregation which this Court had held violated the Fourteenth Amendment. First came, in November 1956, an 

amendment to the State Constitution flatly commanding the Arkansas General Assembly to oppose "in every 

Constitutional manner the Unconstitutional desegregation decisions of May 17, 1954 and May 31, 1955 of the United 

States Supreme Court," Ark. Const., Amend. 44, and, through the initiative, a pupil assignment law, Ark. Stat. 801519 

to 80-1524. Pursuant to this state constitutional command, a law relieving school children from compulsory 

attendance at racially mixed schools, Ark. Stat. 80-1525, and a law establishing 
 

a State Sovereignty Commission, Ark. Stat. 6-801 to 6-824, were enacted by the General Assembly in 

February 1957. 

The School Board and the Superintendent of Schools nevertheless continued with preparations to carry out 

the first stage of the desegregation program. Nine Negro children were scheduled for admission in September 

1957 to Central High School, which has more than two thousand students. Various administrative measures,  

designed to assure the smooth transition of this first stage of desegregation, were undertaken. On September 

2, 1957, the day before these Negro students were to enter Central High, the school authorities were met with 

drastic opposing action on the part of the Governor of Arkansas who dispatched units of the Arkansas 

National Guard to the Central High School grounds and placed the school "off limits" to colored students. 

As found by the District Court in subsequent proceedings, the Governor's action had not been requested by 

the school authorities, and was entirely unheralded. The findings were these: 

"Up to this time [September 2], no crowds had gathered about Central High School and no acts of 

violence or threats of violence in connection with the carrying out of the plan had occurred. Nevertheless, 

out of an abundance of caution, the school authorities had frequently conferred with the Mayor and Chief of 

Police of Little Rock about taking appropriate steps by the Little Rock police to prevent any possible 

disturbances or acts of violence in connection with the attendance of the 9 colored students at Central High 

School. The Mayor considered that the Little Rock police force could adequately cope with any incidents 

which might arise at the opening of school. The Mayor, the Chief of Police, and the school authorities made no 

request to the Governor or any representative of his for State assistance in maintaining peace and order at 

Central High School. Neither the Governor nor any other official of the State government consulted with the 

Little Rock authorities about whether the Little Rock police were prepared to cope with any incidents which 

might arise at the school, about any need for State assistance in maintaining peace and order, or about stationing  
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the Arkansas National Guard at Central High School." 

Aaron v. Cooper 156 F. Supp. 220, 225. 

The Board's petition for postponement in this proceeding states: "The effect of that action [of the Governor]  

was to harden the core of opposition to the Plan and cause many persons who theretofore had reluctantly 

accepted the Plan to believe there was some power in the State of Arkansas which, when exerted, could nullify 

the Federal law and permit disobedience of the decree of this [District] Court, and from that date hostility to the 

Plan was increased and criticism of the officials of the [School] District has become more bitter and unrestrained."  

The Governor's action caused the School Board to request the Negro students on September 2 not to attend  

the high school "until the legal dilemma was solved." The next day, September 3, 1957, the Board petitioned 

the District Court for instructions, and the court, after a hearing, found that the Board's request of the 

Negro students to stay away from the high school had been made because of the stationing of the military 

guards by the state authorities. The court determined that this was not a reason for departing from the approved 

plan, and ordered the School Board and Superintendent to proceed with it. 

On the morning of the next day, September 4, 1957, the Negro children attempted to enter the high school  but, as the 

District Court later found, units of the Arkansas National Guard "acting pursuant to the Governor's order, stood 

shoulder to shoulder at the school grounds and thereby forcibly prevented the 9 Negro students . . . from entering," as 

they continued to do every school day during the following three weeks. 156 F. Supp., at 225. 

That same day, September 4, 1957, the United States Attorney for the Eastern District of Arkansas was 

requested by the District Court to begin an immediate investigation in order to fix responsibility for the 

interference with the orderly implementation of the District Court's direction to carry out the desegregation  

program. Three days later, September 7, the District Court denied a petition of the School Board and the  

Superintendent of Schools for an order temporarily suspending continuance of the program. 

Upon completion of the United States Attorney's investigation, he and the Attorney General of the United States, 

at the District Court's request, entered the proceedings and filed a petition on behalf of the United States,  as amicus 

curiae, to enjoin the Governor of Arkansas and officers of the Arkansas National Guard from further attempts to 

prevent obedience to the court's order. After hearings on the petition, the District Court found that the School Board's 

plan had been obstructed by the Governor through the use of National Guard troops, and  granted a preliminary 

injunction on September 20, 1957, enjoining the Governor and the officers of the Guard from preventing the 

attendance of Negro children at Central High School, and from otherwise obstructing or interfering with the orders of 

the court in connection with the plan. 156 F. Supp. 220, affirmed, Faubus v. United States, 254 F.2d 797. The National 

Guard was then withdrawn from the school. 

The next school day was Monday, September 23, 1957. The Negro children entered the high school that  

morning under the protection of the Little Rock Police Department and members of the Arkansas State Police. But the 

officers caused the children to be removed from the school during the morning because they had difficulty controlling a 

large and demonstrating crowd which had gathered at the high school. 163 F. Supp., at 16. On September 25, 

however, the President of the United States dispatched federal troops to Central High School and admission of the Negro 

students to the school was thereby effected. Regular army troops continued at the high school until November 27, 1957 
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. They were then replaced by federalized National Guardsmen who remained throughout the balance of the 

school year. Eight of the Negro students remained in attendance at the school throughout the school year. 

We come now to the aspect of the proceedings presently before us. On February 20, 1958, the School Board and 

the Superintendent of Schools filed a petition in the District Court seeking a postponement of their program for 

desegregation. Their position in essence was that because of extreme public hostility, which they stated had been 

engendered largely by the official attitudes and actions of the Governor and the Legislature, the maintenance of a sound 

educational program at Central High School, with the Negro students in attendance, would be impossible. The 

Board therefore proposed that the Negro students already admitted to the school be withdrawn and sent to 

segregated schools, and that all further steps to carry out the Board's desegregation program be postponed for a period 

later suggested by the Board to be two and one-half years. 

After a hearing the District Court granted the relief requested by the Board. Among other things the 

court found that the past year at Central High School had been attended by conditions of "chaos, bedlam and 

turmoil"; that there were "repeated incidents of more or less serious violence directed against the Negro 

students and their property"; that there was "tension and unrest among the school administrators, the class-

room teachers, the pupils, and the latters' parents, which inevitably had an adverse effect upon the educational 

program"; that a school official was threatened with violence; that a "serious financial burden" had been cast on 

the School District; that the education of the students had suffered "and under existing conditions will continue 

to suffer"; that the Board would continue to need "military assistance or its equivalent"; that the local police 

department would not be able "to detail enough men to afford the necessary protection"; and that the situation was 

"intolerable." 163 F. Supp., at 20-26. 

The District Court's judgment was dated June 20, 1958. The Negro respondents appealed to the 

Court of Appeals for the Eighth Circuit and also sought there a stay of the District Court's judgment. At the 

same time they filed a petition for certiorari in this Court asking us to review the District Court's judgment 

without awaiting the disposition of their appeal to the Court of Appeals, or of their petition to that court for 

a stay. That we declined to do. 357 U.S. 566. The Court of Appeals did not act on the petition for a stay, 

but, on August 18, 1958, after convening in special session on August 4 and hearing the appeal, reversed the 

District Court, 257 F.2d 33. On August 21, 1958, the Court of Appeals stayed its mandate to permit the 

School Board to petition this Court for certiorari. Pending the filing of the School Board's petition for 

certiorari, the Negro respondents, on August 23, 1958, applied to MR. JUSTICE WHITTAKER, as 

Circuit Justice for the Eighth Circuit, to stay the order of the Court of Appeals withholding its own 

mandate and also to stay the District Court's judgment. In view of the nature of the motions, he referred 

them to the entire Court. Recognizing the vital importance of a decision of the issues in time to permit 

arrangements to be made for the 1958-1959 school year, see Aaron v. Cooper, 357 U.S. 566, 567, we convened in 

Special Term on August 28, 1958, and heard oral argument on the respondents' motions, and also argument of the 

Solicitor General who, by invitation, appeared for the United States as amicus curiae, and asserted that the 

Court of Appeals' judgment was clearly correct on the merits, and urged that we vacate its stay forthwith. 

Finding that respondents' application necessarily involved consideration of the merits of the litigation, we  
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entered an order which deferred decision upon the motions pending the disposition of the School Board's 

petition for certiorari, and fixed September 8, 1958, as the day on or before which such petition might be filed, 

and September 11, 1958, for oral argument upon the petition. The petition for certiorari, duly filed, was granted 

in open Court on September 11. 1958, post, p. 29, and further arguments were had, the Solicitor General again 

urging the correctness of the judgment of the Court of Appeals. On September 12, 1958, as already mentioned, 

we unanimously affirmed the judgment of the Court of Appeals in the per curiam opinion set forth in the 

margin at the outset of this opinion, ante, p. 5. 

In affirming the judgment of the Court of Appeals which reversed the District Court we have accepted without 

reservation the position of the School Board, the Superintendent of Schools, and their counsel that they displayed 

entire good faith in the conduct of these proceedings and in dealing with the unfortunate and distressing sequence of 

events which has been outlined. We likewise have accepted the findings of the District Court as to the conditions at 

Central High School during the 1957-1958 school year, and also the findings that the educational progress of all the 

students, white and colored, of that school has suffered and will continue to suffer if the conditions which prevailed last 

year are permitted to continue. The significance of these findings, however, is to be considered in light of the fact, 

indisputably revealed by the record before us, that the conditions they depict are directly traceable to the actions of 

legislators and executive officials of the State of Arkansas, taken in their official capacities, which reflect their own 

determination to resist this Court's decision in the Brown case and which have brought about violent resistance to that 

decision in Arkansas. In its petition for certiorari filed in this Court, the School Board itself describes the situation in 

this language: "The legislative, executive, and judicial departments of the state government opposed the desegregation of 

Little Rock schools by enacting laws, calling out troops, making statements villifying federal law and federal courts, 

and failing to utilize state law enforcement agencies and judicial processes to maintain public peace." 

One may well sympathize with the position of the Board in the face of the frustrating conditions which have 

confronted it, but, regardless of the Board's good faith, the actions of the other state agencies responsible for those 

conditions compel us to reject the Board's legal position. Had Central High School been under the direct management 

of the State itself, it could hardly be suggested that those immediately in charge of the school should be heard to assert 

their own good faith as a legal excuse for delay in implementing the constitutional rights of these respondents, when 

vindication of those rights was rendered difficult or impossible by the actions of other state officials. The situation here is 

in no different posture because the members of the School Board and the Superintendent of Schools are local officials; 

from the point of view of the Fourteenth Amendment, they stand in this litigation as the agents of the State. 

The constitutional rights of respondents are not to be sacrificed or yielded to the violence and disorder  

which have followed upon the actions of the Governor and Legislature. As this Court said some 41 years ago 

in a unanimous opinion in a case involving another aspect of racial segregation: "It is urged that this 

proposed segregation will promote the public peace by preventing race conflicts. Desirable as this is, and 

important as is the preservation of the public peace, this aim cannot be accomplished by laws or ordinances 

which deny rights created or protected by the Federal Constitution." Buchanan v. Warley, 245 U.S. 60, 81. 

Thus law and order are not here to be preserved by depriving the Negro children of their constitutional  
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rights. The record before us clearly establishes that the growth of the Board's difficulties to a magnitude 

beyond its unaided power to control is the product of state action. Those difficulties, as counsel for the Board 

forthrightly conceded on the oral argument in this Court, can also be brought under control by state action. 

The controlling legal principles are plain. The command of the Fourteenth Amendment is that no 

"State" shall deny to any person within its jurisdiction the equal protection of the laws. "A State acts by its 

legislative, its executive, or its judicial authorities. It can act in no other way. The constitutional provision, 

therefore, must mean that no agency of the State, or of the officers or agents by whom its powers are exerted, shall 

deny to any person within its jurisdiction the equal protection of the laws. Whoever, by virtue of public position 

under a State government, . . . denies or takes away the equal protection of the laws, violates the constitutional 

inhibition; and as he acts in the name and for the State, and is clothed with the State's power, his act is that of 

the State. This must be so, or the constitutional prohibition has no meaning." Ex parte Virginia, 100 U.S. 

339, 347. Thus the prohibitions of the Fourteenth Amendment extend to all action of the State denying equal 

protection of the laws; whatever the agency of the State taking the action, see Virginia v. Rives, 100 U.S. 313; 

Pennsylvania v. Board of Directors of City Trusts of Philadelphia, 353 U.S. 230; Shelley v. Kraemer, 334 U.S. 

1; or whatever the guise in which it is taken, see Derrington v. Plummer, 240 F.2d 922; 

Department of Conservation and Development v. Tate, 231 F.2d 615. In short, the constitutional rights 

of children not to be discriminated against in school admission on grounds of race or color declared by this 

Court in the Brown case can neither be nullified openly and directly by state legislators or state executive or 

judicial officers, nor nullified indirectly by them through evasive schemes for segregation whether attempted 

"ingeniously or ingenuously." Smith v. Texas, 311 U.S. 128, 132. 

What has been said, in the light of the facts developed, is enough to dispose of the case. However, we should 

answer the premise of the actions of the Governor and Legislature that they are not bound by our holding in the  

Brown case. It is necessary only to recall some basic constitutional propositions which are settled doctrine. 

Article VI of the Constitution makes the Constitution the "supreme Law of the Land." In 1803, Chief 

Justice Marshall, speaking for a unanimous Court, referring to the Constitution as "the fundamental and 

paramount law of the nation," declared in the notable case of Marbury v. Madison, 1 Cranch 137, 177, that "It is 

emphatically the province and duty of the judicial department to say what the law is." This decision declared the 

basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution, and that 

principle has ever since been respected by this Court and the Country as a permanent and indispensable 

feature of our constitutional system. It follows that the interpretation of the Fourteenth Amendment 

enunciated by this Court in the Brown case is the supreme law of the land, and Art. VI of the Constitution 

makes it of binding effect on the States "any Thing in the Constitution or Laws of any State to the Contrary 

notwithstanding." Every state legislator and executive and judicial officer is solemnly committed by oath 

taken pursuant to Art. VI, cl. 3, "to support this Constitution." Chief Justice Taney, speaking for a unanimous 

Court in 1859, said that this requirement reflected the framers' "anxiety to preserve it [the Constitution] in full 

force, in all its powers, and to guard against resistance to or evasion of its authority, on the part of a State " 

Ableman v. Booth, 21 How. 506, 524. 
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No state legislator or executive or judicial officer can war against the Constitution without violating his 

undertaking to support it. Chief Justice Marshall spoke for a unanimous Court in saying that: "If the legislatures of the 

several states may, at will, annul the judgments of the courts of the United States, and destroy the rights acquired 

under those judgments, the constitution itself becomes a solemn mockery    " United States v. Peters, 

5 Cranch 115, 136. A Governor who asserts a power to nullify a federal court order is similarly restrained. If he had 

such power, said Chief Justice Hughes, in 1932, also for a unanimous Court, "it is manifest that the fiat of a state 

Governor, and not the Constitution of the United States, would be the supreme law of the land; that the restrictions of 

the Federal Constitution upon the exercise of state power would be but impotent phrases   " 

Sterling v. Constantin 287 U.S. 378, 397-398. 

It is, of course, quite true that the responsibility for public education is primarily the concern of the States, but it is 

equally true that such responsibilities, like all other state activity, must be exercised consistently with federal  

constitutional requirements as they apply to state action. The Constitution created a government dedicated  to 

equal justice under law. The Fourteenth Amendment embodied and emphasized that ideal. State support of 

segregated schools through any arrangement, management, funds, or property cannot be squared with the 

Amendment's command that no State shall deny to any person within its jurisdiction the equal protection of the 

laws. The right of a student not to be segregated on racial grounds in schools so maintained is indeed so  

fundamental and pervasive that it is embraced in the concept of due process of law. 

Bolling v. Sharpe, 347 U.S. 497. The basic decision in Brown was unanimously reached by this Court only 

after the case had been briefed and twice argued and the issues had been given the most serious consideration.  Since the 

first Brown opinion three new Justices have come to the Court. They are at one with the Justices still on the Court 

who participated in that basic decision as to its correctness, and that decision is now unanimously 
 

reaffirmed. The principles announced in that decision and the obedience of the States to them, according to 

the command of the Constitution, are indispensable for the protection of the freedoms guaranteed by our 

fundamental charter for all of us. Our constitutional ideal of equal justice under law is thus made a living truth. 

Opinion of the Court by THE CHIEF JUSTICE, MR. JUSTICE BLACK, MR. JUSTICE 

FRANKFURTER, MR. JUSTICE DOUGLAS, MR. JUSTICE BURTON, MR. JUSTICE 

CLARK, MR. JUSTICE HARLAN, MR. JUSTICE BRENNAN, and MR. JUSTICE 

WHITTAKER. AUGUST 28, 1958. 

Miscellaneous Order. 

No. 1, Misc. AARON ET AL. v. COOPER ET AL., MEMBERS OF THE BOARD OF 

DIRECTORS OF THE LITTLE ROCK, ARKANSAS, INDEPENDENT SCHOOL 

DISTRICT, ET AL. On application for 

vacation of the order of the United States Court of Appeals for the Eighth Circuit staying issuance of its mandate 

and for a stay of the order of the United States District Court for the Eastern District of Arkansas and for 

such other orders as petitioners may be entitled to. Argued August 28, 1958. 

Having considered the oral arguments, the Court is in agreement with the view expressed by counsel for  
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the respective parties and by the Solicitor General that petitioners' present application respecting the stay of 

the mandate of the Court of Appeals and of the order of the District Court of June 21, 1958, necessarily 

involves consideration of the merits of the Court of Appeals decision reversing the order of Judge Lemley. 

The Court is advised that the opening date of the High School will be September 15. In light of this, and 

representations made by counsel for the School Board as to the Board's plan for filing its petition for 

certiorari, the Court makes the following order: 1. The School Board's petition for certiorari may be filed not 

later than September 8, 1958. 

The briefs of both parties on the merits may be filed not later than September 10, 1958. 

The Solicitor General is invited to file a brief by September 10, 1958, and to present oral argument if he is so  

advised. 

The Rules of the Court requiring printing of the petition, briefs, and record are dispensed with. 

Oral argument upon the petition for certiorari is set for September 11, 1958, at twelve o'clock noon. 

Action on the petitioners' application addressed to the stay of the mandate of the Court of Appeals and to 

the stay of the order of the District Court of June 21, 1958, is deferred pending the disposition of the petition for 

certiorari duly filed in accordance with the foregoing schedule. 

Thurgood Marshall argued the cause for petitioners. With him on the brief were Wiley A. Branton, Jack  

Greenberg and William Coleman, Jr. Richard C. Butler argued the cause for respondents. With him on the 

brief was A. F. House. Solicitor General Rankin, at the invitation of the Court, argued the cause for the United 

States, as amicus curiae, urging that the relief sought by petitioners should be granted. With him on the brief 

were Oscar 

H. Davis, Philip Elman and Ralph S. Spritzer. SEPTEMBER 4, 1958. 
 

Dismissal Under Rule 60. 

No.  116,  October  Term,  1958.  AMERICAN  BROADCASTING-PARAMOUNT  THEATRES,  
INC., 

v. UNITED STATES. Appeal from the United States District Court for the Southern District of New 

York. Dismissed per stipulation pursuant to Rule 60 of the Rules of this Court. 

Albert C. Bickford for appellant. Oscar H. Davis, then Acting Solicitor General, for the United States. 

Reported below: 165 F. Supp. 643. SEPTEMBER 11, 1958. 

Miscellaneous Order. 

No. 1, Misc. AARON ET AL. v. COOPER ET AL., MEMBERS OF THE BOARD OF 

DIRECTORS OF THE LITTLE ROCK, ARKANSAS, INDEPENDENT SCHOOL 

DISTRICT, ET AL. On application for 

vacation of the order of the United States Court of Appeals for the Eighth Circuit staying issuance of its mandate and 

for a stay of the order of the United States District Court for the Eastern District of Arkansas and for such other 

orders as petitioners may be entitled to. Motion for leave to file brief of J. W. Fulbright, as amicus curiae,  denied. 

Motion for leave to file brief of John Bradley Minnick, as amicus curiae, denied. Motion for leave to file brief of  
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William Burrow, as amicus curiae, denied. 

Certiorari Granted. 

No. 1. COOPER ET AL., MEMBERS OF THE BOARD OF DIRECTORS OF THE 

LITTLE ROCK, ARKANSAS, INDEPENDENT SCHOOL DISTRICT, ET AL. v. AARON 

ET AL. On petition for writ of 

certiorari to the United States Court of Appeals for the Eighth Circuit. Motion for leave to file brief of Arlington 

County Chapter, Defenders of State Sovereignty of Individual Liberties, as amicus curiae, denied. Motion for  

leave to file brief of James M. Burke, as amicus curiae, denied. Motion for leave to file suit for declaratory 

judgment in re Little Rock and for other relief denied. Petition for writ of certiorari to the United States Court of 

Appeals for the Eighth Circuit granted. Richard C. Butler, A. F. House and, by special leave of the Court, John H. 

Haley, pro hac vice, for petitioners. Thurgood Marshall, Wiley A. Branton, William Coleman, Jr., Jack Greenberg 

and Louis H. Pollak for respondents. 

Solicitor General Rankin, appearing at the invitation of the Court, adhered to his brief filed in No. 1, Misc., 

August Special Term, 1958, urging that the relief sought by respondents should be granted. With him on this  

brief were Oscar H. Davis, Philip Elman and Ralph S. Spritzer. Reported below: 257 F.2d 33. 

SEPTEMBER 12, 1958. 

Dismissal Under Rule 60. 

No. 38, Misc., October Term, 1958. BLOCH v. COMMISSIONER OF INTERNAL 
REVENUE. On 

petition for writ of certiorari to the United States Court of Appeals for the Ninth Circuit. Dismissed per 
 

stipulation pursuant to Rule 60 of the Rules of this Court. Petitioner pro se. Solicitor General Rankin 

for respondent. Reported below: 254 F.2d 277. 

SEPTEMBER 17, 1958. 

Dismissal Under Rule 60. 

No. 87, October Term, 1958. ALLEN N. SPOONER SONS, INC., ET AL. v. PORT OF NEW 
YORK 

AUTHORITY. On petition for writ of certiorari to the United States Court of Appeals for the Second Circuit. 

Dismissed per stipulation pursuant to Rule 60 of the Rules of this Court. 

Martin J. McHugh was on the stipulation for petitioners. With him on the petition was Thomas F. Daly. John 

M. Aherne was on the stipulation for respondent. Reported below: 253 F.2d 584. 

Concurring opinion of MR. JUSTICE FRANKFURTER.[fn*] [fn*] Page 20 [NOTE: This 

opinion was filed October 6, 1958.] While unreservedly participating with my brethren in our joint 

opinion, I deem it appropriate also to deal individually with the great issue here at stake. By working 

together, by sharing in a common effort, men of different minds and tempers, even if they do not reach 

agreement, acquire understanding and thereby tolerance of their differences. This process was under way in 

Little Rock. The detailed plan formulated by the Little Rock School Board, in the light of local circumstances,  
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had been approved by the United States District Court in Arkansas as satisfying the requirements of this 

Court's decree in Brown v. Board of Education, 349 U.S. 294. The Little Rock School Board had embarked on an 

educational effort "to obtain public acceptance" of its plan. Thus the process of the community's 

accommodation to new demands of law upon it, the development of habits of acceptance of the right of 

colored children to the equal protection of the laws guaranteed by the Constitution, had peacefully and 

promisingly begun. The condition in Little Rock before this process was forcibly impeded by those in control 

of the government of Arkansas was thus described by the District Court, and these findings of fact have not 

been controverted: 

" Up to this time, no crowds had gathered about Central High School and no acts of violence or 

threats of violence in connection with the carrying out of the plan had occurred. Nevertheless, out of an 

abundance of caution, the school authorities had frequently conferred with the Mayor and Chief of Police of 

Little Rock about taking appropriate steps by the Little Rock police to prevent any possible disturbances or 

acts of violence in connection with the attendance of the 9 colored students at Central High School. The Mayor 

considered that the Little Rock police force could adequately cope with any incidents which might arise at the 

opening of school. The Mayor, the Chief of Police, and the school authorities made no request to the Governor or 

any representative of his for State assistance in maintaining peace and order at Central High School. Neither 

the Governor nor any other official of the State government consulted with the Little Rock authorities 

about whether the Little Rock police were prepared to cope with any incidents which might arise at the school, 

about any need for State 
 

assistance in maintaining peace and order, or about stationing the Arkansas National Guard at Central High  

School." 156 F. Supp. 220, 225. 

All this was disrupted by the introduction of the state militia and by other obstructive measures taken by the  State. 

The illegality of these interferences with the constitutional right of Negro children qualified to enter the Central High 

School is unaffected by whatever action or non-action the Federal Government had seen fit to take. Nor is it neutralized 

by the undoubted good faith of the Little Rock School Board in endeavoring to discharge its constitutional duty. 

The use of force to further obedience to law is in any event a last resort and one not congenial to the spirit of our 

Nation. But the tragic aspect of this disruptive tactic was that the power of the State was used not to sustain law but 

as an instrument for thwarting law. The State of Arkansas is thus responsible for disabling one of its subordinate 

agencies, the Little Rock School Board, from peacefully carrying out the Board's and the State's constitutional duty. 

Accordingly, while Arkansas is not a formal party in these proceedings and a decree cannot go against the State, it is 

legally and morally before the Court. 

We are now asked to hold that the illegal, forcible interference by the State of Arkansas with the continuance of what 

the Constitution commands, and the consequences in disorder that it entrained, should be recognized as justification for 

undoing what the School Board had formulated, what the District Court in 1955 had directed to be carried out, and 

what was in process of obedience. No explanation that may be offered in support of such a request can obscure the 

inescapable meaning that law should bow to force. To yield to such a claim would be to enthrone official lawlessness, 
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 and lawlessness if not checked is the precursor of anarchy. On the few tragic occasions in the history of the Nation, 

North and South, when law was forcibly resisted or systematically evaded, it has signalled the breakdown of 

constitutional processes of government on which ultimately rest the liberties of all. Violent resistance to law cannot be 

made a legal reason for its suspension without loosening the fabric of our society. What could this mean but to 

acknowledge that disorder under the aegis of a State has moral superiority over the law of the Constitution? For those in 

authority thus to defy the law of the land is profoundly subversive not only of our constitutional system but of the 

presuppositions of a democratic society. The State "must . . . yield to an authority that is paramount to the State." This 

language of command to a State is Mr. Justice Holmes', speaking for the Court that comprised Mr. Justice Van 

Devanter, Mr. Justice McReynolds, Mr. Justice Brandeis, Mr. Justice Sutherland, Mr. Justice Butler, and Mr. Justice 

Stone. Wisconsin v. Illinois 281 U.S. 179, 197. 

When defiance of law judicially pronounced was last sought to be justified before this Court, views were 

expressed which are now especially relevant: 

"The historic phrase `a government of laws and not of men' epitomizes the distinguishing character of our 

political society. When John Adams put that phrase into the Massachusetts Declaration of Rights he was not 
 

indulging in a rhetorical flourish. He was expressing the aim of those who, with him, framed the Declaration 

of Independence and founded the Republic. `A government of laws and not of men' was the rejection in 

positive terms of rule by fiat, whether by the fiat of governmental or private power. Every act of government 

may be challenged by an appeal to law, as finally pronounced by this Court. Even this Court has the last say 

only for a time. Being composed of fallible men, it may err. But revision of its errors must be by orderly process of 

law. The Court may be asked to reconsider its decisions, and this has been done successfully again and again 

throughout our history. Or, what this Court has deemed its duty to decide may be changed by legislation, as it 

often has been, and, on occasion, by constitutional amendment. 

"But from their own experience and their deep reading in history, the Founders knew that Law alone 

saves a society from being rent by internecine strife or ruled by mere brute power however disguised. 

`Civilization involves subjection of force to reason, and the agency of this subjection is law.' (Pound, The Future 

of Law (1937) 47 Yale L. J. 1, 13.) The conception of a government by laws dominated the thoughts of those who 

founded this Nation and designed its Constitution, although they knew as well as the belittlers of the 

conception that laws have to be made, interpreted and enforced by men. To that end, they set apart a body of men, 

who were to be the depositories of law, who by their disciplined training and character and by withdrawal from the 

usual temptations of private interest may reasonably be expected to be `as free, impartial, and independent as the 

lot of humanity will admit.' So strongly were the framers of the Constitution bent on securing a reign of law 

that they endowed the judicial office with extraordinary safeguards and prestige. No one, no matter how 

exalted his public office or how righteous his private motive, can be judge in his own case. That is what courts 

are for." United States v. United Mine Workers, 330 U.S. 258, 307-309 (concurring opinion). 

The duty to abstain from resistance to "the supreme Law of the Land," U.S. Const., Art. VI ¶ 2, as 

declared by the organ of our Government for ascertaining it, does not require immediate approval of it nor  
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does it deny the right of dissent. Criticism need not be stilled. Active obstruction or defiance is barred. 

Our kind of society cannot endure if the controlling authority of the Law as derived from the Constitution is 

not to be the tribunal specially charged with the duty of ascertaining and declaring what is "the supreme 

Law of the Land." (See President Andrew Jackson's Message to Congress of January 16, 1833, II Richardson, 

Messages and Papers of the Presidents (1896 ed.), 610, 623.) Particularly is this so where the declaration of 

what "the supreme Law" commands on an underlying moral issue is not the dubious pronouncement of a 

gravely divided Court but is the unanimous conclusion of a long-matured deliberative process. The 

Constitution is not the formulation of the merely personal views of the members of this Court, nor can its 

authority be reduced to the claim that state officials are its controlling interpreters. Local customs, however 

hardened by time, are not decreed in heaven. Habits and feelings they engender may be counteracted and 

moderated. Experience attests that such local habits and feelings will yield, gradually though this be, to law and 

education. And educational influences are exerted not only by explicit teaching. They vigorously flow from the 

fruitful exercise of the responsibility of those charged with political official power and from the almost 

unconsciously transforming actualities of living under law. 

The process of ending unconstitutional exclusion of pupils from the common school system — "common" 

meaning shared alike — solely because of color is no doubt not an easy, overnight task in a few States where  a 

drastic alteration in the ways of communities is involved. Deep emotions have, no doubt, been stirred. They will not 

be calmed by letting violence loose — violence and defiance employed and encouraged by those upon whom the duty 

of law observance should have the strongest claim — nor by submitting to it under whatever guise employed. Only 

the constructive use of time will achieve what an advanced civilization demands and the Constitution confirms. 

For carrying out the decision that color alone cannot bar a child from a public school, this Court has 

recognized the diversity of circumstances in local school situations. But is it a reasonable hope that the necessary  

endeavors for such adjustment will be furthered, that racial frictions will be ameliorated, by a reversal of the  process 

and interrupting effective measures toward the necessary goal? The progress that has been made in respecting the 

constitutional rights of the Negro children, according to the graduated plan sanctioned by the two lower courts, 

would have to be retraced, perhaps with even greater difficulty because of deference to forcible resistance. It would have to 

be retraced against the seemingly vindicated feeling of those who actively sought to block that progress. Is there not the 

strongest reason for concluding that to accede to the Board's request, on the basis of the circumstances that gave rise to it, 

for a suspension of the Board's non-segregation plan, would be but the beginning of a series of delays calculated to nullify 

this Court's adamant decisions in the Brown case that the Constitution precludes compulsory segregation based on 

color in statesupported schools? 

That the responsibility of those who exercise power in a democratic government is not to reflect inflamed public 

feeling but to help form its understanding, is especially true when they are confronted with a problem like a racially 

discriminating public school system. This is the lesson to be drawn from the heartening experience in ending enforced 

racial segregation in the public schools in cities with Negro populations of large proportions. Compliance with 

decisions of this Court, as the constitutional organ of the supreme Law of the Land, has often, throughout our history, 

depended on active support by state and local authorities. It presupposes such support. To withhold it, and indeed to use 
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 political power to try to paralyze the supreme Law, precludes the maintenance of our federal system as we have 

known and cherished it for one hundred and seventy years. 

Lincoln's appeal to "the better angels of our nature" failed to avert a fratricidal war. But the compassionate wisdom 

of Lincoln's First and Second Inaugurals bequeathed to the Union, cemented with blood, a moral heritage which, 

when drawn upon in times of stress and strife, is sure to find specific ways and means to surmount difficulties that may 

appear to be insurmountable. 
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Heart of Atlanta Motel v. United States ( 1964 ) 

Among the first to uphold the Civil Rights Act of 1964, the unanimous decision case ruled 
against discrimination in lodging and public accommodations. 
Civ. A. No. 9017. July 22, 1964. 

Moreton F. Rolleston, Jr., Atlanta, Ga., for plaintiff. Charles 

L. Goodson, U.S. Atty., Atlanta, Ga., and 

Burke Marshall and St. John Barrett, Asst. Attys. Gen., Washington, D.C., for defendants. Before TUTTLE, 

Circuit Judge, and HOOPER and MORGAN, District Judges. PER CURIAM. 

This is a complaint filed by Heart of Atlanta Motel, a large downtown motel in the city of Atlanta, regularly 

catering to out of state guests, praying for a declaratory judgment and injunction to prevent the Attorney General  of the 

United States from exercising powers granted to him under the Civil Rights Act of 1964, 42 U.S.C.A. 

§ 1971, as amended. The suit also attempts to obtain recovery from the United States for substantial damages alleged 

to result from a partial taking of the complainant's property without just compensation. 

Conceding, as it does, that it is regularly engaged in renting sleeping accommodations to out of town guests, seventy-

five percent of whom come from without the state of Georgia, and that it "has refused and intends to refuse to rent 

sleeping accommodations to persons desiring said accommodations, for several different reasons, one of which is based on 

the grounds of race, unless ordered by this Court to comply with the provisions of the Civil Rights Act of 1964," the 

suit attacks the constitutionality of the public accommodations sections of the Civil Rights Act as applied to such a 

motel. Since this is a suit seeking an injunction against the enforcement of a Federal statute on the alleged grounds that it 

is in violation of the United States Constitution, a three-judge court was convened as provided for in 28 

U.S.C.A. § 2282. 

The Attorney General filed a counterclaim seeking, on behalf of the United States, a temporary and  permanent 

injunction against future violation of the Civil Rights Act by the plaintiff. The case was set down for hearing, and after 

the introduction of oral testimony on behalf of the United States, the signing of stipulations between the parties, and 

oral statements made by counsel for the plaintiff in open court, it appeared that no factual issues remained. The parties 

also conceded in open court that the matter might be treated as a hearing on the petition for the final permanent 

injunction. 

In the first place, the claim of the plaintiff for damages against the United States on the alleged ground of 

deprivation of property without just compensation alleges no grounds for relief, entirely aside from the question whether 

such alleged deprivation would be justified by reason of the power of Congress to enact this particular legislation. This 

is so, because such a claim for damages or recovery for value of property taken by the Federal Government must be 

asserted in the United States Court of Claims unless the amount sought is not in excess of 

$10,000. However, in the view we take of the law, such a suit is not maintainable in any event. 

The real question presented by this complaint and counterclaim is whether Section 201(a), (b), (1) and (c) is  

constitutional. 
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"Sec. 201. (a) All persons shall be entitled to the full and equal enjoyment of the goods, services, facilities, 

privileges, advantages, and accommodations of any place of public accommodation, as defined in this section, 

without discrimination or segregation on the ground of race, color, religion, or national origin. 

"(b) Each of the following establishments which serves the public is a place of public accommodation within 

the meaning of this title if its operations affect commerce, or if discrimination or segregation by it is supported by 

State action: 

"(1) any inn, hotel, motel, or other establishment which provides lodging to transient guests, other than an 

establishment located within a building which contains not more than five rooms for rent or hire and which 

is actually occupied by the proprietor of such establishment as his resident; 

"(c) The operations of an establishment affect commerce within the meaning of this title if (1) it is one of the 

establishments described in paragraph (1) of subsection (b);." 

In substance, this section of Title II declares the right of every person to full and equal enjoyment of the  

goods, services and facilities of any hotel or motel which provides lodging to transient guests if it contains more 

than five rooms for rent or hire. The section is a congressional ascertainment and declaration of the fact that such 

"an establishment affect(s) commerce within the meaning of this title." 

Article I, Section 8, of the Constitution provides: "Clause 1: The Congress shall have Power Clause 3: 

To regulate Commerce with foreign Nations, and among the several States, and with the Indian tribes;" and 

Clause 18 "To make all Laws which shall be necessary and proper for carrying into Execution the foregoing 

Powers ." 

In United States v. Darby, 312 U.S. 100, 118, 61 S.Ct. 451, 459, 85 L.Ed. 609, the Supreme Court said: 

"The power of Congress over interstate commerce is not confined to the regulation of commerce among the 

states. It extends to those activities intrastate which so affect interstate commerce or the exercise of the power 

of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end, the 

exercise of the grant of power of Congress to regulate interstate commerce. See McCulloch v. Maryland, 4 Wheat.  

316, 421, 4 L.Ed. 579." 

Thus, it need not be decided whether the outlawing of racial discrimination by a hotel accepting transient 

guests may be justified on the ground that it is actually in the stream of commerce. The power of Congress,  

when that body seeks to occupy the full extent of its powers under the Constitution, "extends to those activities 
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intrastate which so affect interstate commerce as to make regulation of them appropriate means to the exercise of the 

grant of power of Congress to regulate interstate commerce." Of course, the initial determination of whether the 

challenged regulation is such "appropriate means" is for Congress. Courts may not overturn such determination 

unless they conclude that under no reasonable theory could Congress find them "appropriate to the attainment" of its 

power to regulate commerce. 

This Court, as recently as July 10, 1964, in the case of Marriott Hotels of Atlanta, Inc. v. Heart of Atlanta  

Motel, Inc., C.A. No. 8832, 232 F. Supp. 270, held that the operations of Heart of Atlanta Motel (1) are in the 
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 stream of commerce, and that, in any event, (2) such operations affect commerce so as to subject it to  

Congressional regulation under the Sherman Antitrust Act. It being undisputed that in the adoption of the Civil 

Rights Act of 1964, Congress has seen fit to exercise its full power as granted it under the Constitution the scope of its 

operation in this field must, therefore, be taken to be at least as broad as that which it exercised in the  adoption of 

the Sherman Act. Its scope is, therefore, also as broad as in the legislation affecting labor relations under the National 

Labor Relations Act. It is broader than that exercised by Congress in its regulation of wages and hours of services 

under the Wage and Hour laws. 

In the specific field of hotel operations, the Supreme Court has ruled that the National Labor Relations Board could 

not lawfully follow a policy of refusing to take jurisdiction over unfair labor practices and other labor disputes in 

hotels and motels as a class. Hotel Employees Local No. 255, etc. v. Leedom, 358 U.S. 99, 79 S.Ct. 150, 3 L.Ed.2d 143. 

Following that decision, the Court of Appeals of this judicial circuit in N.L.R.B. v. 396 Citizens Hotel Co., 5 Cir., 

*396 313 F.2d 708, overruled a contention by the Citizens Hotel Company, operator of the Texas Hotel in Fort 

Worth, Texas, that its operations did not fall within the constitutional reach of the National Labor Relations Act 

because it was not either engaged in commerce, nor did its operations affect commerce. In arriving at that decision the 

court referred to the Supreme Court's opinion in National Labor Relations Board 

v. Reliance Fuel Oil Corp., 371 U.S. 224, 83 S.Ct. 312, 9 L.Ed.2d 279. That case dealt with an attack by the local 

fuel oil corporation on the jurisdiction of the Labor Board because, while most of the products sold by Reliance had 

been acquired from Gulf Oil Corporation and had been delivered to it from without the state of  New York, they 

nevertheless had been received and stored in the state before sales were made to Reliance. It was thus contended that 

Reliance was not engaged in commerce nor were its operations such as to affect commerce within the constitutional 

sense. The Supreme Court said: 

"That activities such as those of Reliance affect commerce and are within the constitutional reach of Congress is 

beyond doubt. See e.g., Wickard v. Filburn, 317 U.S. 111 [ 63 S.Ct. 82, 87 L.Ed. 122]." The opinion also 

significantly quoted from the court's earlier decision in Polish Nat. Alliance v. National Labor Relations Board, 322 

U.S. 643 where, at page 648, 64 S.Ct. 1196, at page 1199, 88 L.Ed. 1509, it had said: "Congress has explicitly 
 
 

regulated not merely transactions or goods in interstate commerce but activities which in isolation might be  

deemed to be merely local but in the interlacings of business across state lines adversely affect such commerce." It  

is clear that the attack by the complainant on the constitutionality of these sections of the Civil Rights Act 

must fail. It is equally clear that the United States is entitled to the injunction prayed for by it in its 

counterclaim. An injunction will issue in the following terms: 

ORDER 

The plaintiff, Heart of Atlanta Motel, Inc., a corporation, its successors, officers, attorneys, agents and  

employees, together with all persons in active concert or participation with them, are hereby enjoined from: 

(a) Refusing to accept Negroes as guests in the motel by reason of their race or color; 

(b) Making any distinction whatever upon the basis of race or color in the availability of the goods, services,  

324 



 

(c) facilities, privileges, advantages or accommodations offered or made available to the guests of the motel, or 

to the general public, within or upon any of the premises of the Heart of Atlanta Motel, Inc. 

So that the plaintiff may have an opportunity to prepare its record for appeal and, if so advised, seek a stay 

of this order, it is ordered that the foregoing injunction shall become effective twenty (20) days from the date 

hereof, on, to-wit, the 11th day of August, 1964. 
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Stauder v. West Virginia ( 1879 ) 

The trial involving a Black man, the state law that required only white jurors was struck down, 
allowing people the right to a jury of their peers. 

OCTOBER TERM, 1879. 

1. The Fourteenth Amendment of the Constitution of the United States considered, and held to be one 

of a series of constitutional provisions having a common purpose; namely, to secure to a recently emancipated race, 

which had been held in slavery through many generations, all the civil rights that the superior race enjoy, and to 

give to it the protection of the general government, in the enjoyment of such rights, whenever they  should be 

denied by the States. Whether the amendment had other, and if so what, purposes, not decided. 2. The amendment 

not only gave citizenship and the privileges of citizenship to persons of color, but denied to any State the power to 

withhold from them the equal protection of the laws, and invested Congress with power, by appropriate legislation, 

to enforce its provisions. 3. The amendment, although prohibitory in terms, confers by necessary implication a 

positive immunity, or right, most valuable to persons of the colored race, — the right to exemption from unfriendly 

legislation against them distinctively as colored, — exemption from discriminations, imposed by public authority, 

which imply legal inferiority in civil society, lessen by security of their rights, and are steps towards reducing 

them to the conuition of a subject race. 4. The statute of West Virginia, which, in effect, singles out and denies to 

colored citizens the right and privilege of participating in the administration of the law, as jurors, because of their 

color, though qualified in all other respects, is, practically, a brand upon them, and a discrimination against them 

which is forbidden by the amendment. It denies to such citizens the equal protection of the laws, since the 

constitution of juries is a very essential part of the protection which the trial by jury is intended to secure. The very 

idea of a jury is that it is a body of men composed of the peers or equals of the person whose rights it is selected or 

summoned to determine; that is, of persons having the same legal status in society as that which he holds. 5. Where, as 

here, the State statute secures to every white man the right of trial by jury selected from, and without discrimination 

against, his race, and at the same time permits or requires such discrimination against the colored man because of his 

race, the latter is not equally protected by law with the former. 6. Sect. 641 of the Revised Statutes, which declares 

that "when any civil suit or criminal prosecution is commenced in any State court, for any cause whatsoever, against 

any person who is denied or cannot enforce in the judicial tribunals of the State, or in the part of the State where such 

suit or prosecution is pending, any right secured to him by any law providing for the equal civil rights of citizens of 

the United States, . . . such suit or prosecution may, upon the petition of such defendant, filed in said State court, at 

any time before the trial or final hearing of the cause, stating the facts and verified by oath, be removed, for trial, into 

the next circuit court to be held in the district where it is pending," considered and held not to be in conflict with the 

Constitution of the United States. 
Mr. Charles Devens and Mr. George O. 

Davenport for the plaintiff in error. 

Mr. Robert White, Attorney-General of West Virginia, and Mr. James W. Green, contra. 

ERROR to the Supreme Court of Appeals of the State of West Virginia. 
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The facts are stated in the opinion of the court. MR. JUSTICE STRONG delivered the opinion of the 

court. The plaintiff in error, a colored man, was indicted for murder in the Circuit Court of Ohio 

County, in West Virginia, on the 20th of October, 1874, and upon trial was convicted and sentenced. The 

record was then removed to the Supreme Court of the State, and there the judgment of the Circuit Court 

was affirmed. The present case is a writ of error to that court, and it is now, in substance, averred that at the 

trial in the State court the defendant (now plaintiff in error) was denied rights to which he was entitled under the 

Constitution and laws 

of the United States. 

In the Circuit Court of the State, before the trial of the indictment was commenced, the defendant presented 

his petition, verified by his oath, praying for a removal of the cause into the Circuit Court of the United 

States, assigning, as ground for the removal, that "by virtue of the laws of the State of West Virginia no colored 

man was eligible to be a member of the grand jury or to serve on a petit jury in the State; that white men are so 

eligible, and that by reason of his being a colored man and having been a slave, he had reason to believe, and did 

believe, he could not have the full and equal benefit of all laws and proceedings in the State of West Virginia for 

the security of his person as is enjoyed by white citizens, and that he had less chance of enforcing in the courts of 

the State his rights on the prosecution, as a citizen of the United States, and that the probabilities of a denial of 

them to him as such citizen on every trial which might take place on the indictment in the courts of the State were 

much more enhanced than if he was a white man." This petition was denied by the State court, and the cause was 

forced to trial. 

Motions to quash the venire, "because the law under which it was issued was unconstitutional, null, and void," 

and successive motions to challenge the array of the panel, for a new trial, and in arrest of judgment were then 

made, all of which were overruled and made by exceptions parts of the record. 

The law of the State to which reference was made in the petition for removal and in the several motions was 

enacted on the 12th of March, 1873 (Acts of 1872-73, p. 102), and it is as follows: "All white male persons who 

are twenty-one years of age and who are citizens of this State shall be liable to serve as jurors, except as herein 

provided." The persons excepted are State officials. 

In this court, several errors have been assigned, and the controlling questions underlying them all are, first, 

whether, by the Constitution and laws of the United States, every citizen of the United States has a right to a trial of an 

indictment against him by a jury selected and impanelled without discrimination against his race or color, because of 

race or color; and, second, if he has such a right, and is denied its enjoyment by the State in which he is indicted, may he 

cause the case to be removed into the Circuit Court of the United States? 

It is to be observed that the first of these questions is not whether a colored man, when an indictment has been 

preferred against him, has a right to a grand or a petit jury composed in whole or in part of persons of his own race or 

color, but it is whether, in the composition or selection of jurors by whom he is to be indicted or  tried, all persons of 

his race or color may be excluded by law, solely because of their race or color, so that by no possibility can any colored 

man sit upon the jury. The questions are important, for they demand a construction of the recent amendments of the 

Constitution. If the defendant has a right to have a jury selected for the trial of his case without discrimination agains 
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t all persons of his race or color, because of their race or color, the right, if not created, is protected by those 

amendments, and the legislation of Congress under them. The Fourteenth Amendment ordains that "all persons born 

or naturalized in the United States and subject to the jurisdiction thereof are citizens of the United States and of the 

State wherein they reside. No State shall make or enforce any laws which shall abridge the privileges or immunities of 

citizens of the United States, nor shall any State deprive any person of life, liberty, or property, without due process of law, 

nor deny to any person within its jurisdiction the equal protection of the laws." 

This is one of a series of constitutional provisions having a common purpose; namely, securing to a race  recently 

emancipated, a race that through many generations had been held in slavery, all the civil rights that the  superior race 

enjoy. The true spirit and meaning of the amendments, as we said in the Slaughter-House Cases (16 Wall. 36), cannot 

be understood without keeping in view the history of the times when they were adopted, and the general objects they 

plainly sought to accomplish. At the time when they were incorporated into the Constitution, it required little 

knowledge of human nature to anticipate that those who had long been regarded as an inferior and subject race would, 

when suddenly raised to the rank of citizenship, be looked upon with jealousy and positive dislike, and that State 

laws might be enacted or enforced to perpetuate the distinctions that had before existed. Discriminations against them 

had been habitual. It was well known that in some States laws making such discriminations then existed, and others 

might well be expected. The colored race, as a race, was abject and ignorant, and in that condition was unfitted to 

command the respect of those who had superior intelligence. Their training had left them mere children, and as such 

they needed the protection which a wise government extends to those who are unable to protect themselves. They 

especially needed protection against unfriendly action in the States where they were resident. It was in view of these 

considerations the Fourteenth 
 

Amendment was framed and adopted. It was designed to assure to the colored race the enjoyment of all the civil  

rights that under the law are enjoyed by white persons, and to give to that race the protection of the general 

government, in that enjoyment, whenever it should be denied by the States. It not only gave citizenship and  

the privileges of citizenship to persons of color, but it denied to any State the power to withhold from them  

the equal protection of the laws, and authorized Congress to enforce its provisions by appropriate legislation. 

To quote the language used by us in the Slaughter-House Cases, "No one can fail to be impressed with the one 

pervading purpose found in all the amendments, lying at the foundation of each, and without which none of 

them would have been suggested, — we mean the freedom of the slave race, the security and firm establishment of 

that freedom, and the protection of the newly made freeman and citizen from the oppressions of those who had 

formerly exercised unlimited dominion over them." So again: "The existence of laws in the States where the newly  

emancipated negroes resided, which discriminated with gross injustice and hardship against them as a class, was 

the evil to be remedied, and by it [the Fourteenth Amendment] such laws were forbidden. If, however, the States 

did not conform their laws to its requirements, then, by the fifth section of the article of amendment, Congress 

was authorized to enforce it by suitable legislation." And it was added, "We doubt very much whether any action 

of a State, not directed by way of discrimination against the negroes, as a class, will ever be held to come within  

the purview of this provision." 
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If this is the spirit and meaning of the amendment, whether it means more or not, it is to be construed 

liberally, to carry out the purposes of its framers. It ordains that no State shall make or enforce any laws 

which shall abridge the privileges or immunities of citizens of the United States (evidently referring to the newly 

made citizens, who, being citizens of the United States, are declared to be also citizens of the State in which they 

reside). It ordains that no State shall deprive any person of life, liberty, or property, without due process of law, 

or deny to any person within its jurisdiction the equal protection of the laws. What is this but declaring that 

the law in the States shall be the same for the black as for the white; that all persons, whether colored or white, 

shall stand equal before the laws of the States, and, in regard to the colored race, for whose protection the 

amendment was primarily designed, that no discrimination shall be made against them by law because of their 

color? The words of the amendment, it is true, are prohibitory, but they contain a necessary implication of a 

positive immunity, or right, most valuable to the colored race, — the right to exemption from unfriendly 

legislation against them distinctively as colored, — exemption from legal discriminations, implying 

inferiority in civil society, lessening the security of their enjoyment of the rights which others enjoy, and 

discriminations which are steps towards reducing them to the condition of a subject race. 

That the West Virginia statute respecting juries — the statute that controlled the selection of the grand and 

petit jury in the case of the plaintiff in error — is such a discrimination ought not to be doubted. Nor would 

it 

be if the persons excluded by it were white men. If in those States where the colored people constitute a majority of the 

entire population a law should be enacted excluding all white men from jury service, thus denying to them the privilege of 

participating equally with the blacks in the administration of justice, we apprehend no one would be heard to claim that it 

would not be a denial to white men of the equal protection of the laws. Nor if a law should be passed excluding all 

naturalized Celtic Irishmen, would there be any doubt of its inconsistency with the spirit of the amendment. The very 

fact that colored people are singled out and expressly denied by a statute all right to participate in the administration of 

the law, as jurors, because of their color, though they are citizens, and may be in other respects fully qualified, is practically 

a brand upon them, affixed by the law, an assertion of their inferiority, and a stimulant to that race prejudice which is an 

impediment to securing to individuals of the race that equal justice which the law aims to secure to all others. 

The right to a trial by jury is guaranteed to every citizen of West Virginia by the Constitution of that State, and 

the constitution of juries is a very essential part of the protection such a mode of trial is intended to secure.  The very idea 

of a jury is a body of men composed of the peers or equals of the person whose rights it is selected or summoned to 

determine; that is, of his neighbors, fellows, associates, persons having the same legal status in society as that which he 

holds. Blackstone, in his Commentaries, says, "The right of trial by jury, or the country, is a trial by the peers of every 

Englishman, and is the grand bulwark of his liberties, and is secured to him by the Great Charter." It is also guarded by 

statutory enactments intended to make impossible what Mr. Bentham called "packing juries." It is well known that 

prejudices often exist against particular classes in the community, which sway the judgment of jurors, and which, 

therefore, operate in some cases to deny to persons of those classes the full enjoyment of that protection which others 

enjoy. Prejudice in a local community is held to be a reason for a change of venue. The framers of the constitutional 

amendment must have known full well the existence of such prejudice and its likelihood to continue against the  
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manumitted slaves and their race, and that knowledge was doubtless a motive that led to the amendment. By their 

manumission and citizenship the colored race became entitled to the equal protection of the laws of the States in which 

they resided; and the apprehension that through prejudice they might be denied that equal protection, that is, that there 

might be discrimination against them, was the inducement to bestow upon the national government the power to 

enforce the provision that no State shall deny to them the equal protection of the laws. Without the apprehended 

existence of prejudice that portion of the amendment would have been unnecessary, and it might have been left to the 

States to extend equality of protection. 

In view of these considerations, it is hard to see why the statute of West Virginia should not be regarded as  

discriminating against a colored man when he is put upon trial for an alleged criminal offence against the State. It is 

not easy to comprehend how it can be said that while every white man is entitled to a trial by a jury selected from 

persons of his own race or color, or, rather, selected without discrimination against his color, and a negro is  not, the latter 

is equally protected by the law with the former. Is not protection of life and liberty against race or color prejudice, a right, 

a legal right, under the constitutional amendment? And how can it be maintained that compelling a colored man to 

submit to a trial for his life by a jury drawn from a panel from which the State has expressly excluded every man of his 

race, because of color alone, however well qualified in other respects, is not a denial to him of equal legal protection? 

We do not say that within the limits from which it is not excluded by the amendment a State may not 

prescribe the qualifications of its jurors, and in so doing make discriminations. It may confine the selection 

to males, to freeholders, to citizens, to persons within certain ages, or to persons having educational qualifications. 

We do not believe the Fourteenth Amendment was ever intended to prohibit this. Looking at its history, it 

is clear it had no such purpose. Its aim was against discrimination because of race or color. As we have said 

more than once, its design was to protect an emancipated race, and to strike down all possible legal 

discriminations against those who belong to it. To quote further from 16 Wall., supra: "In giving 

construction to any of these articles [amendments], it is necessary to keep the main purpose steadily in view." 

"It is so clearly a provision for that race and that emergency, that a strong case would be necessary for its 

application to any other." We are not now called upon to affirm or deny that it had other purposes. 

The Fourteenth Amendment makes no attempt to enumerate the rights it designed to protect. It speaks  

in general terms, and those are as comprehensive as possible. Its language is prohibitory; but every prohibition 

implies the existence of rights and immunities, prominent among which is an immunity from inequality of 

legal protection, either for life, liberty, or property. Any State action that denies this immunity to a colored 

man is in conflict with the Constitution. Concluding, therefore, that the statute of West Virginia, 

discriminating in the selection of jurors, as it does, against negroes because of their color, amounts to a denial of 

the equal protection of the laws to a colored man when he is put upon trial for an alleged offence against the 

State, it remains only to be considered whether the power of Congress to enforce the provisions of the 

Fourteenth Amendment by appropriate legislation is sufficient to justify the enactment of sect. 641 of the Revised 

Statutes. 

A right or an immunity, whether created by the Constitution or only guaranteed by it, even without any 

express delegation of power, may be protected by Congress. Prigg v. The Commonwealth of Pennsylvania,  
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16 Pet. 539. So in United States v. Reese ( 92 U.S. 214), it was said by the Chief Justice of this court: 

"Rights and immunities created by or dependent upon the Constitution of the United States can be protected 

by Congress. The form and manner of the protection may be such as Congress in the legitimate exercise of 

its legislative discretion shall provide. These may be varied to meet the necessities of the particular right to be 

protected." But there is express authority to protect the rights and immunities referred to in the Fourteenth 

Amendment, and to enforce observance of them by appropriate congressional legislation. And one very efficient 

and appropriate mode of extending such protection and securing to a party the enjoyment of the right or 

immunity, is a law providing for the removal of his case from a State court, in which the right is denied by 

the State law, into a Federal court, where it will be upheld. This is an ordinary mode of protecting rights and 

immunities conferred by the Federal Constitution and laws. Sect. 641 is such a provision. It enacts that "when any 

civil suit or criminal prosecution is commenced in any State court for any cause whatsoever against any 

person who is denied, or cannot enforce, in the judicial tribunals of the State, or in the part of the State where 

such prosecution is pending, any right secured to him by any law providing for the equal civil rights of 

citizens of the United States, or of all persons within the jurisdiction of the United States, such suit or 

prosecution may, upon the petition of such defendant, filed in said State court at any time before the trial, or final 

hearing of the case, stating the facts, and verified by oath, be removed before trial into the next Circuit Court of 

the United States to be held in the district where it is pending." 

This act plainly has reference to sects. 1977 and 1978 of the statutes which partially enumerate the rights and 

immunities intended to be guaranteed by the Constitution, the first of which declares that "all persons within the 

jurisdiction of the United States shall have the same right in every State and Territory to make and enforce contracts, 

to sue, be parties, give evidence, and to the full and equal benefit of all laws and proceedings for the security of persons 

and property, as is enjoyed by white citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses, 

and exactions of every kind, and to no other." This act puts in the form of a statute what had been substantially 

ordained by the constitutional amendment. It was a step towards enforcing the constitutional provisions. Sect. 641 

was an advanced step, fully warranted, we think, by the fifth section of the Fourteenth Amendment. 

We have heretofore considered and affirmed the constitutional power of Congress to authorize the removal from State 

courts into the circuit courts of the United States, before trial, of criminal prosecutions for alleged offences against the 

laws of the State, when the defence presents a Federal question, or when a right under the Federal Constitution or laws is 

involved. Tennessee v. Davis, supra, p. 257. It is unnecessary now to repeat what we there said. 

That the petition of the plaintiff in error, filed by him in the State court before the trial of his case, made a case  for 

removal into the Federal Circuit Court, under sect. 641, is very plain, if, by the constitutional amendment and sect. 1977 of 

the Revised Statutes, he was entitled to immunity from discrimination against him in the selection of jurors, because of 

their color, as we have endeavored to show that he was. It set forth sufficient facts to exhibit a denial of that immunity, 

and a denial by the statute law of the State. 

There was error, therefore, in proceeding to the trial of the indictment against him after his petition was filed, 

as also in overruling his challenge to the array of the jury, and in refusing to quash the panel. 

The judgment of the Supreme Court of West Virginia will be reversed, and the case remitted  
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with instructions to reverse the judgment of the Circuit Court of Ohio county; and it is 

So ordered. 

MR. JUSTICE FIELD. 

I dissent from the judgment of the court in this case, on the grounds stated in my opinion in Ex parte 

Virginia ( infra, p. 349), and MR. JUSTICE 

313 CLIFFORD concurs with me. 
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Regents of the University of California v. Bakke (1978) 

In a case with claims of reverse racism, the court ruled that colleges have a legitimate cause to promote 
diversity. 

CERTIORARI TO THE SUPREME COURT OF CALIFORNIA No. 76-811. 

Argued October 12, 1977 Decided June 28, 1978 The Medical School of the University of California at 

Davis (hereinafter Davis) had two admissions programs for the entering class of 100 students — the regular 

admissions program and the special admissions program. Under the regular procedure, candidates whose overall 

undergraduate grade point averages fell below 2.5 on a scale of 4.0 were summarily rejected. About one out  of six 

applicants was then given an interview, following which he was rated on a scale of 1 to 100 by each of the 

committee members (five in 1973 and six in 1974), his rating being based on the interviewers' summaries, his 

overall grade point average, his science courses grade point average, his Medical College Admissions Test  

(MCAT) scores, letters of recommendation, extracurricular activities, and other biographical data, all of which 

resulted in a total "benchmark score." The full admissions committee then made offers of admission on the  basis 

of their review of the applicant's file and his score, considering and acting upon applications as they were received. 

The committee chairman was responsible for placing names on the waiting list and had discretion to include 

persons with "special skills." A separate committee, a majority of whom were members of minority groups, operated the 

special admissions program. The 1973 and 1974 application forms, respectively, asked candidates whether they wished 

to be considered as "economically and/or educationally disadvantaged" applicants and members of a "minority 

group" (blacks, Chicanos, Asians, American Indians). If an applicant of a minority group was found to be 

"disadvantaged," he would be rated in a manner similar to the one employed by the general  admissions committee. 

Special candidates, however, did not have to meet the 2.5 grade point cutoff and were not ranked against candidates in 

the general admissions process. About one-fifth of the special applicants were invited for interviews in 1973 and 1974, 

following which they were given benchmark scores, and the top choices were then given to the general admissions 

committee, which could reject special candidates for failure to meet course requirements or other specific deficiencies. 

The special committee continued to recommend candidates until 16 special admission selections had been made. 

During a four-year period 63 minority students were admitted to Davis under the special program and 44 under 

the general program. No disadvantaged whites were admitted under the special program, though many applied. 

Respondent, a white male, applied to Davis in 1973 and 1974, in both years being considered only under the 

general admissions program. Though he had a 468 out of 500 score in 1973, he was rejected since no general 

applicants with scores less than 470 were being accepted after respondent's application, which was filed late in the 

year, had been processed and completed. At that time four special admission slots were still unfilled. In 1974 

respondent applied early, and though he had a total score of 549 out of 600, he was again rejected. In neither year 

was his name placed on the discretionary waiting list. In both years special applicants were admitted with 

significantly lower scores than respondent's. After his second rejection, respondent filed this action in state court for 

mandatory, injunctive, and declaratory relief to compel his admission to Davis, alleging that the special admissions 

program operated to exclude him on the basis of his race in violation of the Equal Protection Clause of the 
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 Fourteenth Amendment, a provision of the California Constitution, and § 601 of Title VI of the Civil 

Rights Act of 1964, which provides, inter alia, that no person shall on the ground of race or color be excluded 

from participating in any program receiving federal financial assistance. Petitioner cross-claimed for a declaration 

that its special admissions program was lawful. The trial court found that the special program operated as a racial 

quota, because minority applicants in that program were rated only against one another, and 16 places in the class of 

100 were reserved for them. Declaring that petitioner could not take race into account in making admissions decisions, 

the program was held to violate the Federal and State Constitutions and Title VI. Respondent's admission was not 

ordered, however, for lack of proof that he would have been admitted but for the special program. The California 

Supreme Court, applying a strict-scrutiny standard, concluded that the special admissions program was not the least 

intrusive means of achieving the goals of the admittedly compelling state interests of integrating the medical 

profession and increasing the number of doctors willing to serve minority patients. Without passing on the state 

constitutional or federal statutory grounds the court held that petitioner's special admissions program violated the 

Equal Protection Clause. Since petitioner could not satisfy its burden of demonstrating that respondent, absent the 

special program, would not have been admitted, the court ordered his admission to Davis. 

Held: The judgment below is affirmed insofar as it orders respondent's admission to Davis and 

invalidates petitioner's special admissions program, but is reversed insofar as it prohibits petitioner from 

taking race into account as a factor in its future admissions decisions. 

18 Cal.3d 34, 553 P.2d 1152, affirmed in part and reversed in part. 

MR. JUSTICE POWELL, concluded: 1. Title VI proscribes only those racial classifications that 

would violate the Equal Protection Clause if employed by a State or its agencies. Pp. 281-287. 

Racial and ethnic classifications of any sort are inherently suspect and call for the most exacting judicial  

scrutiny. While the goal of achieving a diverse student body is sufficiently compelling to justify consideration 

of race in admissions decisions under some circumstances, petitioner's special admissions program, which 

forecloses consideration to persons like respondent, is unnecessary to the achievement of this compelling goal and 

therefore invalid under the Equal Protection Clause. Pp. 287-320. 

Since petitioner could not satisfy its burden of proving that respondent would not have been admitted even 

if there had been no special admissions program, he must be admitted. P. 320. 

MR. JUSTICE BRENNAN, MR. JUSTICE WHITE, MR. JUSTICE MARSHALL, and 
MR. JUSTICE 

BLACKMUN concluded: 

1. Title VI proscribes only those racial classifications that would violate the Equal Protection Clause if 

employed by a State or its agencies. Pp. 328-355. 

2. Racial classifications call for strict judicial scrutiny. Nonetheless, the purpose of overcoming 

substantial, chronic minority underrepresentation in the medical profession is sufficiently important to justify 

petitioner's remedial use of race. Thus, the judgment below must be reversed in that it prohibits race from 

being used as a factor in university admissions. Pp. 355-379. 
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MR. JUSTICE STEVENS, joined by THE CHIEF JUSTICE, MR. JUSTICE 
STEWART, and MR. 

JUSTICE REHNQUIST, being of the view that whether race can ever be a factor in an admissions policy is not  

an issue here; that Title VI applies; and that respondent was excluded from Davis in violation of Title VI, concurs in 

the Court's judgment insofar as it affirms the judgment of the court below ordering respondent admitted to Davis. 

Pp. 408-421. 

POWELL, J., announced the Court's judgment and filed an opinion expressing his views of the case, in Parts I, 

III-A, and V-C of which WHITE, J., joined; and in Parts I and V-C of which BRENNAN, 

MARSHALL, and BLACKMUN, JJ., joined. BRENNAN, WHITE, MARSHALL, and BLACKMUN, JJ., 

filed an opinion concurring in the judgment in part and dissenting in part, post, p. 324. WHITE, J., post, p. 

379, MARSHALL, J., post, p. 387, and BLACKMUN, J., post, p. 402, filed separate opinions. STEVENS, J., 

filed an opinion concurring in the judgment in part and dissenting in part, in which BURGER, C. J., and 

STEWART and REHNQUIST, JJ., joined, post, p. 408. 

Archibald Cox argued the cause for petitioner. With him on the briefs were Paul J. Mishkin, Jack B. Owens, 

and Donald L. Reidhaar. 

Reynold H. Colvin argued the cause and filed briefs for respondent. 

Solicitor General McCree argued the cause for the United States as amicus curiae. With him on the briefs 

were Attorney General Bell, Assistant Attorney General Days, Deputy Solicitor General Wallace, Brian K. 

Landsberg, Jessica Dunsay Silver, Miriam R. Eisenstein, and Vincent F. 

_ O'Rourke. 

_ Briefs of amici curiae urging reversal were filed by Slade Gorton, Attorney General, and James B. Wilson, 

Senior Assistant Attorney General, for the State of Washington et al.; by E. Richard Larson, Joel M. Gora, 

Charles C. Marson, Sanford Jay Rosen, Fred Okrand, Norman Dorsen, Ruth Bader Ginsburg, and Frank Askin 

for the American Civil Liberties Union et al.; by Edgar S. Cahn, Jean Camper Cahn, and Robert S. Catz for 

the Antioch School of Law; by William Jack Chow for the Asian American Bar Assn. of the Greater Bay Area;  by 

A. Kenneth Pye, Robert B. McKay, David E. Feller, and Ernest Gellhorn for the Association of American 

Law Schools; by John Holt Myers for the Association of American Medical Colleges; by Jerome B. Falk and 

Peter Roos for the Bar Assn. of San Francisco et al.; by Ephraim Margolin for the Black Law Students Assn. at 

the University of California, Berkeley School of Law; by John T. Baker for the Black Law Students Union of 

Yale University Law School; by Annamay T. Sheppard and Jonathan M. Hyman for the Board of Governors of 

Rutgers, State University of New Jersey, et al.; by Robert J. Willey for the Cleveland State University Chapter of 

the Black American Law Students Assn.; by John Mason Harding, Albert J. Rosenthal, Daniel Steiner, Iris Brest, 

James V. Siena, Louis H. Pollak, and Michael I. Sovern for Columbia University et al.; by Herbert O. Reid for 

Howard University; by Harry B. Reese and L. Orin Slagle for the Law School Admission Council; by Albert 

E. Jenner, Jr., Stephen J. Pollak, Burke Marshall, Page 269 Norman Redlich, Robert A. Murphy, and William E. 

Caldwell for the Lawyers' Committee for Civil Rights Under Law; by Alice Daniel and James E. Coleman, Jr., 

for the Legal Services Corp.; by Nathaniel R. Jones, Nathaniel S. Colley, and Stanley Goodman for the National  
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Assn. for the Advancement of Colored People; by Jack Greenberg, James M. Nabrit III, Charles S. Ralston, 

Eric Schnapper, and David E. Kendall for the NAACP Legal Defense and Educational Fund, Inc.; by 

Stephen V. Bomse for the National Assn. of Minority Contractors et al.; by Richard B. Sobol, Marian Wright 

Edelman, Stephen P. Berzon, and Joseph L. Rauh, Jr., for the National Council of Churches of Christ in the 

United States et al.; by Barbara A. Morris, Joan Bertin Lowy, and Diana H. Greene for the National Employment 

Law Project, Inc.; by Herbert O. Reid and J. Clay Smith, Jr., for the National Medical Assn., Inc., et al.; by Robert 

Hermann for the Puerto Rican Legal Defense and Education Fund et al.; by Robert Allen Sedler, Howard 

Lesnick, and Arval A. Morris for the Society of American Law Teachers; for the American Medical Student Assn.; 

and for the Council on Legal Education Opportunity. 

Briefs of amici curiae urging affirmance were filed by Lawrence A. Poltrock and 

Wayne B. Giampietro for the American Federation of Teachers; by Abraham S. Goldstein, Nathan 

Z. Dershowitz, Arthur J. Gajarsa, Thaddeus L. Kowalski, Anthony J. Fornelli, Howard L. Greenberger, 

Samuel Rabinove, Themis N. Anastos, Julian E. Kulas, and Alan M. Dershowitz for the American Jewish 

Committee et al.; by McNeill Stokes and Ira J. Smotherman, Jr., for the American Subcontractors Assn.; by 

Philip B. Kurland, Daniel D. Polsby, Larry M. Lavinsky, Arnold Forster, Dennis Rapps, Anthony J. 

Fornelli, Leonard Greenwald, and David I. Ashe for the AntiDefamation League of B'nai B'rith et al.; by 

Charles G. Bakaly and Lawrence B. Kraus for the Chamber of Commerce of the United States; by Roger A. 

Clark, Jerome K. Tankel, and Glen R. Murphy for the Fraternal Order of Police et al.; by Judith R. Cohn 

for the Order Sons of Italy in America; by 

 Ronald A. Zumbrun, John H. Findley, and William F. Harvey for the Pacific Legal Foundation; by Benjamin 

Vinar and David I. Caplan for the Queens Jewish Community Council et al.; and by 

Jennings P. Felix for Young Americans for Freedom. 

Briefs of amici curiae were filed by 

Matthew W. Finkin for the American Assn. of University Professors; by John W. Finley, Jr., Michael Page  

270 Blinick, John Cannon, Leonard J. Theberge, and Edward H. Dowd for the Committee on Academic 

Nondiscrimination and Integrity et al.; by Kenneth C. McGuiness, Robert E. Williams, Douglas S. McDowell,  

and Ronald M. Green for the Equal Employment Advisory Council; by Charles E. Wilson for the Fair 

Employment Practice Comm'n of California; by Mario G. Obledo for Jerome A. Lackner, Director of the 

Department of Health of California, et al.; by Vilma S. Martinez, Peter D. Roos, and Ralph Santiago Abascal  for 

the Mexican American Legal Defense and Educational Fund et al.; by Eva S. Goodwin for the National Assn. 

of Affirmative Action Officers; by Lennox S. Hinds for the National Conference of Black Lawyers; by David 

Ginsburg for the National Fund for Minority Engineering Students; by A. John Wabaunsee, Walter R. 

EchoHawk, and Thomas W. Fredericks for the Native American Law Students of the University of California at 

Davis et al.; by Joseph A. Broderick, Calvin Brown, LeMarquis DeJarmon, James E. Ferguson II, Harry E. Groves, 

John H. Harmon, William A. Marsh, Jr., and James W. Smith for the North Carolina Assn. of Black Lawyers; by 

Leonard F. Walentynowicz for the Polish American Congress et al.; by Daniel M. Luevano and John E. 

McDermott for the UCLA Black Law Students Assn. et al.; by Henry A. Waxman pro se; by Leo Branton, Jr.,  
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Ann Fagan Ginger, Sam Rosenwein, and Laurence R. Sperber for Price M. Cobbs, M.D., et al.; by John S. 

Nolan for Ralph J. Galliano; and by Daniel T. Spitler for Timothy J. Hoy. 

MR. JUSTICE POWELL announced the judgment of the Court. 

This case presents a challenge to the special admissions program of the petitioner, the Medical School of the 

University of California at Davis, which is designed to assure the admission of a specified number of students  

from certain minority groups. The Superior Court of California sustained respondent's challenge, holding that 

petitioner's program violated the California Constitution, Title VI of the Civil Rights Act of 1964, 42 U.S.C. §  

2000d et seq., and the Equal Protection Clause of the Fourteenth Amendment. The court enjoined petitioner from 

considering respondent's race or the race of any other applicant in making admissions decisions. It refused, however, to 

order respondent's admission to the Medical School, holding that he had not carried his burden of proving that he 

would have been admitted but for the constitutional and statutory violations. The Supreme Court of California 

affirmed those portions of the trial court's judgment declaring the special admissions program unlawful and 

enjoining petitioner from considering the race of any applicant. It modified that portion of the judgment denying 

respondent's requested injunction and directed the trial court to order his admission. 

MR. JUSTICE STEVENS views the judgment of the California court as limited to prohibiting the 

consideration of race only in passing upon Bakke's application. 

Post, at 408-411. It must be remembered, however, that petitioner here crosscomplained in the trial court 

for a declaratory judgment that its special program was constitutional and it lost. The trial court's judgment 

that the special program was unlawful was affirmed by the California Supreme Court in an opinion which 

left no doubt that the reason for its holding was petitioner's use of race in consideration of any candidate's 

application. Moreover, in explaining the scope of its holding, the court quite clearly stated that petitioner was 

prohibited from taking race into account in any way in making admissions decisions: "In addition, the 

University may properly as it in fact does, consider other factors in evaluating an applicant, such as the personal 

interview, recommendations, character, and matters relating to the needs of the profession and society, such as 

an applicant's professional goals. In short, the standards for admission employed by the University are not 

constitutionally infirm except to the extent that they are utilized in a racially discriminatory manner. 

Disadvantaged applicants of all races must be eligible for sympathetic consideration, and no applicant may be 

rejected because of his race, in favor of another who is less qualified, as measured by standards applied without 

regard to race. We reiterate, in view of the dissent's misinterpretation, that we do not compel the University to 

utilize only `the highest objective academic credentials' as the criterion for admission." 18 Cal.3d 34, 54-55, 553 

P.2d 1152, 1166 (1976) (footnote omitted). 

This explicit statement makes it unreasonable to assume that the reach of the California court's judgment can 

be limited in the manner suggested by MR. JUSTICE STEVENS. 

For the reasons stated in the following opinion, I believe that so much of the judgment of the California  

court as holds petitioner's special admissions program unlawful and directs that respondent be admitted to the 

Medical School must be affirmed. For the reasons expressed in a separate opinion, my Brothers THE 

CHIEF JUSTICE, MR. JUSTICE STEWART, MR. JUSTICE REHNQUIST, and MR. JUSTICE  
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STEVENS concur 

in this judgment. 

I also conclude for the reasons stated in the following opinion that the portion of the court's judgment  

enjoining petitioner from according any consideration to race in its admissions process must be reversed. 

For reasons expressed in separate opinions, my Brothers MR. JUSTICE BRENNAN, MR. JUSTICE 

WHITE, MR. JUSTICE MARSHALL, and MR. JUSTICE BLACKMUN concur in this judgment. 

Affirmed in part and reversed in part. 

MR. JUSTICE BRENNAN, MR. JUSTICE WHITE, MR. JUSTICE MARSHALL, and MR. 
JUSTICE 

BLACKMUN join Parts I and V-C of this opinion. MR. JUSTICE WHITE also joins Part 

III-A of this opinion. 

The Medical School of the University of California at Davis opened in 1968 with an entering class of 50 

students. In 1971, the size of the entering class was increased to 100 students, a level at which it remains. No 

admissions program for disadvantaged or minority students existed when the school opened, and the first class  contained 

three Asians but no blacks, no MexicanAmericans, and no American Indians. Over the next two years, the faculty devised 

a special admissions program to increase the representation of "disadvantaged" students in each Medical School class. 

The special program consisted of a separate admissions system operating in coordination with the regular 

admissions process. 

Material distributed to applicants for the class entering in 1973 described the special admissions program as  follows: 

"A special subcommittee of the Admissions Committee, made up of faculty and medical students from minority groups, 

evaluates applications from economically and/or educationally disadvantaged backgrounds. The applicant may 

designate on the application form that he or she requests such an evaluation. Ethnic minorities are not categorically 

considered under the Task Force Program unless they are from disadvantaged backgrounds. Our goals are: 1) A short 

range goal in the identification and recruitment of potential candidates for admission to medical school in the near future, 

and 2) Our long-range goal is to stimulate career interest in health professions among junior high and high school 

students. 

"After receiving all pertinent information selected applicants will Page 273 receive a letter inviting them to our 

School of Medicine in Davis for an interview. The interviews are conducted by at least one faculty member and one 

student member of the Task Force Committee. Recommendations are then made to the Admissions Committee of 

the medical school. Some of the Task Force Faculty are also members of the Admissions Committee. 

"Long-range goals will be approached by meeting with counselors and students of schools with large minority 

populations, as well as with local youth and adult community groups. 

"Applications for financial aid are available only after the applicant has been accepted and can only be awarded after 

registration. Financial aid is available to students in the form of scholarships and loans. In addition to  the Regents' 

Scholarships and President's Scholarship programs, the medical school participates in the Health Professions 

Scholarship Program, which makes funds available to students who otherwise might not be able to pursue a medical 

education. Other scholarships and awards are available to students who meet special eligibility qualifications. Medica 
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l students are also eligible to participate in the Federally Insured Student Loan Program and the American 

Medical Association Education and Research Foundation Loan Program. 

"Applications for Admission are available from: 

"Admissions Office School of Medicine University of California Davis, California 95616" 

Record 195. The letter distributed the following year was virtually identical, except that the third paragraph 

was omitted. 

Under the regular admissions procedure, a candidate could submit his application to the Medical School  

beginning in July of the year preceding the academic year for which admission was sought. Record 149. Because 

of the large number of applications,2 the admissions committee screened each one to select candidates for further 

consideration. Candidates whose overall undergraduate grade point averages fell below 2.5 on a scale of 4.0 were  

summarily rejected. Id., at 63. About one out of six applicants was invited for a personal interview. 

Ibid. Following the interviews, each candidate was rated on a scale of 1 to 100 by his interviewers and 

four other members of the admissions committee. The rating embraced the interviewers' summaries, the 

candidate's overall grade point average, grade point average in science courses, scores on the Medical College 

Admissions Test (MCAT), letters of recommendation, extracurricular activities, and other biographical data. 

Id., at 62. The ratings were added together to arrive at each candidate's "benchmark" score. Since five committee 

members rated each candidate in 1973, a perfect score was 500; in 1974, six members rated each candidate, so that a 

perfect score was 600. The full committee then reviewed the file and scores of each applicant and made offers of 

admission on a "rolling" basis.3 The chairman was responsible for 

placing names on the waiting list. They were not placed in strict numerical order; instead, the chairman 

had discretion to include persons with "special skills." Id., at 63-64. 

For the 1973 entering class of 100 seats, the Davis Medical School received 2,464 applications. Id., at 117. 

For the 1974 entering class, 3,737 applications were submitted. Id., at 289. 

That is, applications were considered and acted upon as they were received, so that the process of filling the 

class took place over a period of months, with later applications being considered against those still on file from 

earlier in the year. Id., at 64. 

The special admissions program operated with a separate committee, a majority of whom were members 

of minority groups. Id., at 163. On the 1973 application form, candidates were asked to indicate whether they 

wished to be considered as "economically and/or educationally disadvantaged" applicants; on the 1974 form the 

question was whether they wished to be considered as members of a "minority group," which the Medical School  

apparently viewed as "Blacks," "Chicanos," "Asians," and "American Indians." Id., at 65-66, 146, 197, 203-

205, 216218. If these questions were answered affirmatively, the application was forwarded to the special 

admissions committee. No formal definition of "disadvantaged" was ever produced, id., at 163-164, but the 

chairman of the special committee screened each application to see whether it reflected economic or educational 

deprivation. 

Having passed this initial hurdle, the applications then were rated by the special committee in a fashion 

similar to that used by the general admissions committee, except that special candidates did not have to meet  
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the 2.5 grade point average cutoff applied to regular applicants. About one-fifth of the total number of 

special applicants were invited for interviews in 1973 and 1974.5 

Following each interview, the special committee assigned each special applicant a benchmark score. The special 

committee then presented its top choices to the general admissions committee. The latter did not rate or compare the 

special candidates against the general applicants, id., at 388, but could reject recommended special candidates for failure 

to meet course requirements or other specific deficiencies. Id., at 171-172. The special committee continued to 

recommend special applicants until a number prescribed by faculty vote were admitted. While the overall class size was 

still 50, the prescribed number was 8; in 1973 and 1974, when the class size had doubled to 100, the prescribed number of 

special admissions also doubled, to 16. Id., at 164, 166. 

The chairman normally checked to see if, among other things, the applicant had been granted a waiver of the 

school's application fee, which required a means test; whether the applicant had worked during college or interrupted 

his education to support himself or his family; and whether the applicant was a member of a minority group. Id., at 65-

66. 

For the class entering in 1973, the total number of special applicants was 297, of whom 73 were white. In 1974, 

628 persons applied to the special committee, of whom 172 were white. Id., at 133-134. 

From the year of the increase in class size — 1971 — through 1974, the special program resulted in the 

admission of 21 black students, 30 MexicanAmericans, and 12 Asians, for a total of 63 minority students.  Over the 

same period, the regular admissions program produced 1 black, 6 Mexican-Americans, and 37 Asians, for a total of 44 

minority students.6 Although disadvantaged whites applied to the special program in large numbers, see n. 5, supra, 

none received an offer of admission through that process. Indeed, in 1974, at least, the special committee explicitly 

considered only "disadvantaged" special applicants who were members of one of the designated minority groups. 

Record 171. 

The following table provides a year-byyear comparison of minority admissions at the Davis Medical School: Special

 Admissions Program General

 Admissions 

Total———-————————————————————-——Blacks Chicanos Asians Total Blacks 

Chicanos Asians Total 

1970 .... 5 3 0 8 0 0 4 4 12 1971 .... 4 9 2 15 1 0 8 9 24 1972 .... 5 6 5 16 0 0 11 11 27 1973 .... 6 8 2 16 0 2 13 

15 31 1974 .... 6 7 3 16 0 4 5 9 25 

Id., at 216-218. Sixteen persons were admitted under the special program in 1974, ibid., but one Asian withdrew 

before the start of classes, and the vacancy was filled by a candidate from the general admissions waiting list. Brief for 

Petitioner 4 n. 5. 
 

Allan Bakke is a white male who applied to the Davis Medical School in both 1973 and 1974. In both 

years Bakke's application was considered under the general admissions program, and he received an interview. His 

1973 interview was with Dr. Theodore C. West, who considered Bakke "a very desirable applicant to [the] 

medical school." Id., at 225. Despite a strong benchmark score of 468 out of 500, Bakke was rejected. His  
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application had come late in the year, and no applicants in the general admissions process with scores below 

470 were accepted after Bakke's application was completed. Id., at 69. There were four special admissions slots 

unfilled at that time, however, for which Bakke was not considered. Id., at 70. After his 1973 rejection, Bakke 

wrote to Dr. George 

H. Lowrey, Associate Dean and Chairman of the Admissions Committee, protesting that the special 

admissions program operated as a racial and ethnic quota. Id., at 259. 

Bakke's 1974 application was completed early in the year. Id., at 70. His student interviewer gave him an  

overall rating of 94, finding him "friendly, well tempered, conscientious and delightful to speak with." Id., at 229.  

His faculty interviewer was, by coincidence, the same Dr. Lowrey to whom he had written in protest of the 

special admissions program. Dr. Lowrey found Bakke "rather limited in his approach" to the problems of the  

medical profession and found disturbing Bakke's "very definite opinions which were based more on his personal 

viewpoints than upon a study of the total problem." Id., at 226. Dr. Lowrey gave Bakke the lowest of his six 

ratings, an 86; his total was 549 out of 600. Id., at 230. Again, Bakke's application was rejected. In neither year 

did the chairman of the admissions committee, Dr. Lowrey, exercise his discretion to place Bakke on the 

waiting list. Id., at 64. In both years, applicants were admitted under the special program with grade point 

averages, MCAT scores, and benchmark scores significantly lower than Bakke's. 

The following table compares Bakke's science grade point average, overall grade point average, and 

MCAT scores with the average scores of regular admittees and of special admittees in both 1973 and 1974. Record 

210, 223, 231, 234: Class Entering in 1973 

MCAT (Percentiles) Quantitative Gen. SGPA OGPA Verbal Science Infor. 

Bakke ............ 3.44 3.46 96 94 97 72 Average of regular admittees ........... 3.51 3.49 81 76 83 69 

Average of special admittees .......... 2.62 2.88 46 24 35 33 

Page 278 Bakke ............ 3.44 3.46 96 94 97 72 

Average of regular admittees ........ 3.36 3.29 69 67 82 72 

Average of special admittees .........2.42 2.62 34 30 37 18 

Applicants admitted under the special program also had benchmark scores significantly lower than 

many students, including Bakke, rejected under the general admissions program, even though the special rating 

system apparently gave credit for overcoming "disadvantage." Id., at 181, 388. 

After the second rejection, Bakke filed the instant suit in the Superior Court of California.8 He sought 

mandatory, injunctive, and declaratory relief compelling his admission to the Medical School. He alleged that the 

Medical School's special admissions program operated to exclude him from the school on the basis of his race, in 

violation of his rights under the Equal Protection Clause of the Fourteenth Amendment, Art. I, § 21,  of the 

California Constitution,10 and § 601 of Title VI of the Civil Rights Act of 1964, 78 Stat. 252, 42 

U.S.C. § 2000d.11 The University cross-complained for a declaration that its special admissions program was 

lawful. The trial court found that the special program operated as a racial quota, because minority applicants  in the 

special program were rated only against one another, Record 388, and 16 places in the class of 100 were reserved for 

them. Id., at 295-296. Declaring that the University could not take race into account in making admissions decisions, 
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 the trial court held the challenged program violative of the Federal Constitution, the State Constitution, and Title VI. 

The court refused to order Bakke's admission, however, holding that he had failed to carry his burden of proving that he 

would have been admitted but for the existence of the special program. 

Prior to the actual filing of the suit, Bakke discussed his intentions with Peter C. Storandt, Assistant to the Dean 

of Admissions at the Davis Medical School. 

Id., at 259-269. Storandt expressed sympathy for Bakke's position and offered advice on litigation strategy. Several 

amici imply that these discussions render Bakke's suit "collusive." There is no indication, however, that Storandt's 

views were those of the Medical School or that anyone else at the school even was aware of Storandt's  correspondence 

and conversations with Bakke. Storandt is no longer with the University. 

"[N]or shall any State . . . deny to any person within its jurisdiction the equal protection of the laws." 

"No special privileges or immunities shall ever be granted which may not be altered, revoked, or repealed by the 

Legislature; nor shall any citizen, or class of citizens, be granted privileges or immunities which, upon the  same 

terms, shall not be granted to all citizens." 

This section was recently repealed and its provisions added to Art. I, § 7, of the State Constitution. Section 

601 of Title VI, 78 Stat. 252, 

provides as follows: 

"No person in the United States shall, on the ground of race, color, or national origin, be excluded from 

participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving 

Federal financial assistance." 

Bakke appealed from the portion of the trial court judgment denying him admission, and the University  

appealed from the decision that its special admissions program was unlawful and the order enjoining it from 

considering race in the processing of applications. The Supreme Court of California transferred the case directly from the 

trial court, "because of the importance of the issues involved." 18 Cal.3d 34, 39, 553 P.2d 1152, 1156 
 
 

(1976). The California court accepted the findings of the trial court with respect to the University's 

program.12 Because the special admissions program involved a racial classification, the Supreme Court held 

itself bound to apply strict scrutiny. Id., at 49, 553 P.2d, at 1162-1163. It then turned to the goals the 

University presented as justifying the special program. Although the court agreed that the goals of integrating 

the medical profession and increasing the number of physicians willing to serve members of minority groups were 

compelling state interests, id., at 53, 553 P.2d, at 1165, it concluded that the special admissions program was 

not the least intrusive means of achieving those goals. Without passing on the state constitutional or the federal 

statutory grounds cited in the trial court's judgment, the California court held that the Equal Protection Clause 

of the Fourteenth Amendment required that "no applicant may be rejected because of his race, in favor of 

another who is less qualified, as measured by standards applied without regard to race." Id., at 55, 553 P.2d, at 

1166. 

Indeed, the University did not challenge the finding that applicants who were not members of a  
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minority group were excluded from consideration in the special admissions process. 18 Cal.3d, at 44, 553 

P.2d, at 1159. 

Turning to Bakke's appeal, the court ruled that since Bakke had established that the University had 

discriminated against him on the basis of his race, the burden of proof shifted to the University to demonstrate 

that he would not have been admitted even in the absence of the special admissions program.13 Id., at 63-64, 

553 P.2d, at 1172. The court analogized Bakke's situation to that of a plaintiff under Title VII of the Civil 

Rights Act of 1964, 42 U.S.C. § 2000e-17 (1970 ed., Supp. V), see, e.g., Franks v. Bowman Transportation 

Co., 424 

U.S. 747, 772 (1976). 18 Cal.3d, at 63-64, 553 P.2d, at 1172. On this basis, the court initially ordered a 

remand for the purpose of determining whether, under the newly allocated burden of proof, Bakke would 

have been admitted to either the 1973 or the 1974 entering class in the absence of the special admissions 

program. App. A to Application for Stay 48. In its petition for rehearing below, however, the University 

conceded its inability to carry that burden. App. B to Application for Stay A19281 A20.14 The California 

court thereupon amended its opinion to direct that the trial court enter judgment ordering Bakke's 

admission to the Medical School. 18 Cal.3d, at 64, 553 P.2d, at 1172. That order was stayed pending review 

in this Court. 429 U.S. 953 (1976). We granted certiorari to consider the important constitutional issue. 429 

U.S. 1090 (1977). 

Petitioner has not challenged this aspect of the decision. The issue of the proper placement of the burden of 

proof, then, is not before us. 

Several amici suggest that Bakke lacks standing, arguing that he never showed that his injury — 

exclusion from the Medical School — will be redressed by a favorable decision, and that the petitioner 

"fabricated" jurisdiction by conceding its inability to meet its burden of proof. Petitioner does not object to 

Bakke's standing, but inasmuch as this charge concerns our jurisdiction under Art. III, it must be considered 

and rejected. First, there appears to be no reason to question the petitioner's concession. It was not an 

attempt to stipulate to a conclusion of law or to disguise actual facts of record. Cf. 

Swift Co. v. Hocking Valley R. Co., 243 U.S. 281 (1917). 

Second, even if Bakke had been unable to prove that he would have been admitted in the absence of the  special 

program, it would not follow that he Page 281 lacked standing. The constitutional element of standing is  plaintiff 's 

demonstration of any injury to himself that is likely to be redressed by favorable decision of his claim. Warth v. Seldin, 

422 U.S. 490, 498 (1975). The trial court found such an injury, apart from failure to be admitted, in the University's 

decision not to permit Bakke to compete for all 100 places in the class, simply because of his race. Record 323. Hence 

the constitutional requirements of Art. III were met. The question of Bakke's admission vel non is merely one of relief. 

Nor is it fatal to Bakke's standing that he was not a "disadvantaged" applicant. Despite the program's 

purported emphasis on disadvantage, it was a minority enrollment program with a secondary disadvantage  

element. White disadvantaged students were never considered under the special program, and the University 

acknowledges that its goal in devising the program was to increase minority enrollment. 

In this Court the parties neither briefed nor argued the applicability of Title VI of the Civil Rights Act of 
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 1964. Rather, as had the California court, they focused exclusively upon the validity of the special admissions 

program under the Equal Protection Clause. Because it was possible, however, that a decision on Title VI might 

obviate resort to constitutional interpretation, see Ashwander v. TVA, 297 U.S. 288, 346-348 (1936) (concurring 

opinion), we requested supplementary briefing on the statutory issue. 434 U.S. 900 (1977). 

At the outset we face the question whether a right of action for private parties exists under Title VI. 

Respondent argues that there is a private right of action, invoking the test set forth in Cort v. Ash, 282 422 U.S. 66, 

78 (1975). He contends *282 that the statute creates a federal right in his favor, that legislative history reveals  an intent 

to permit private actions, that such actions would further the remedial purposes of the statute, and that enforcement of 

federal rights under the Civil Rights Act generally is not relegated to the States. In addition, he cites several lower 

court decisions which have recognized or assumed the existence of a private right of action. Petitioner denies the 

existence of a private right of action, arguing that the sole function of § 601, see n. 11, supra, was to establish a 

predicate for administrative action under § 602, 78 Stat. 252, 42 U.S.C. § 2000d-1. In its view, administrative 

curtailment of federal funds under that section was the only sanction to be imposed upon recipients that violated § 

601. Petitioner also points out that Title VI contains no explicit grant of a private right of action, in contrast to 

Titles II, III, IV, and VII, of the same statute, 42 U.S.C. § 2000a-3 (a), 2000b2, 2000c-8, and 2000e-5(f ) (1970 ed. 

and Supp. 

See, e.g., 110 Cong. Rec. 5255 (1964) 

 (remarks of Sen. Case). 

E.g., Bossier Parish School Board v. Lemon 370 F.2d 847, 851-852 (CA5), cert. denied, 388 U.S. 911 

(1967); Natonabah v. Board of Education, 355 F. Supp. 716, 724 (NM 1973); cf. Lloyd v. Regional 

Transportation Authority, 548 F.2d 1277, 1284-1287 (CA7 1977) (Title V of Rehabilitation Act of 1973, 

29 U.S.C. § 790 et seq. (1976 ed.)); Piascik v. Cleveland Museum of Art, 426 F. Supp. 779, 780 n. 1 (ND 

Ohio 1976) (Title IX of Education Amendments of 1972, 20 U.S.C. § 1681 et seq. (1976 ed.)). 

Section 602, as set forth in 42 U.S.C. § 2000d-1, reads as follows: "Each Federal department and agency 

which is empowered to extend Federal financial assistance to any program or activity, by way of grant, loan, 

or contract other than a contract of insurance or guaranty, is authorized and directed to effectuate the 

provisions of section 2000d of this title with respect to such program or activity by issuing rules, regulations, 

or orders of general applicability which shall be consistent with achievement of the objectives of the statute 

authorizing the financial assistance in connection with which the action is taken. No such rule, regulation, or order 

shall become effective unless and until approved by the President. Compliance with any requirement adopted 

pursuant to this section may be effected (1) by the termination of or refusal to grant or to continue assistance 

under such program or activity to any recipient as to whom there has been an express finding on the record, 

after opportunity for hearing, of a failure to comply with such requirement, but such termination or refusal 

shall be limited to the particular political entity, or part thereof, or other recipient as to whom such a finding has 

been made and, Page 283 shall be limited in its effect to the particular program, or part thereof, in which such 

noncompliance has been so found, or (2) by any other means authorized by law: Provided, however, That no 

such action shall be taken until the department or agency concerned has advised the appropriate person or  
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persons of the failure to comply with the requirement and has determined that compliance cannot be secured 

by voluntary means. In the case of any action terminating, or refusing to grant or continue, assistance because 

of failure to comply with a requirement imposed pursuant to this section, the head of the Federal department or 

agency shall file with the committees of the House and Senate having legislative jurisdiction over the program 

or activity involved a full written report of the circumstances and the grounds for such action. No such action 

shall become effective until thirty days have elapsed after the filing of such report." 

Several comments in the debates cast doubt on the existence of any intent to create a private right of action.  

For example, Representative Gill stated that no private right of action was contemplated: "Nowhere in this 

section do you find a comparable right of legal action for a person who feels he has been denied his rights to  

participate in the benefits of Federal funds. Nowhere. Only those who have been cut off can go to court and 

present their claim." 110 Cong. Rec. 2467 (1964). 

Accord, id., at 7065 (remarks of Sen. Keating); 6562 (remarks of Sen. Kuchel). 
 
 
 
 

We find it unnecessary to resolve this question in the instant case. The question of respondent's right to bring 

an action under Title VI was neither argued nor decided in either of the courts below, and this Court has 

been hesitant to review questions not addressed below. McGoldrick v. Compagnie Generale Transatlantique, 309 

U.S. 430, 434-435 (1940). See also Massachusetts v. Westcott, 431 U.S. 322 (1977); Cardinale v. Louisiana, 

394 U.S. 

437, 439 (1969). Cf. 

Singleton v. Wulff, 428 U.S. 106, 121 (1976). We therefore do not address this difficult issue. 

284 Similarly, we need not pass *284 upon petitioner's claim that private plaintiffs under Title VI must 

exhaust administrative remedies. We assume, only for the purposes of this case, that respondent has a right of  

action under Title VI. See Lau v. Nichols, 414 U.S. 563, 571 n. 2 (1974) (STEWART, J., concurring in 

result). 

The language of § 601, 78 Stat. 252, like that of the Equal Protection Clause, is majestic in its sweep: 

"No person in the United States shall, on the ground of race, color, or national origin, be excluded from 

participation in, be denied the benefits of, or be subjected to discrimination under any program or activity  

receiving Federal financial assistance." 

The concept of "discrimination," like the phrase "equal protection of the laws," is susceptible of varying 

interpretations, for as Mr. Justice Holmes declared, "[a] word is not a crystal, transparent and unchanged, it 

is the skin of a living thought and may vary greatly in color and content according to the circumstances and 

the time in which it is used." Towne v. Eisner, 245 U.S. 418, 425 (1918). We must, therefore, seek whatever 

aid is available in determining the precise meaning of the statute before us. Train v. Colorado Public Interest 

Research Group, 426 U.S. 1, 10 (1976), quoting United States v. American Trucking Assns., 310 U.S. 

534, 543-544 (1940). Examination of the voluminous legislative history of Title VI reveals a congressional intent  
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to halt federal funding of entities that violate a prohibition of racial discrimination similar to that of the 

Constitution. Although isolated statements of various legislators, taken out of context, can be marshaled in 

support of the proposition that § 601 enacted a purely color-blind scheme,19 without regard to the reach of 

the Equal Protection Clause, these comments must be read against the background of both the problem that 

Congress was addressing and the broader view of the statute that emerges from a full examination of the 

legislative debates. 

For example, Senator Humphrey stated as follows: 

"Racial discrimination or segregation in the administration of disaster relief is particularly shocking; and  

offensive to our sense of justice and Page 285 fair play. Human suffering draws no color lines, and the 

administration of help to the sufferers should not." Id., at 6547. 

See also id., at 12675 (remarks of Sen. Allott); 6561 (remarks of Sen. Kuchel); 2494, 6047 (remarks of 

Sen. Pastore). But see id., at 15893 (remarks of Rep. MacGregor); 13821 (remarks of Sen. Saltonstall); 10920 

(remarks of Sen. Javits); 5266, 5807 (remarks of Sen. Keating). 
 
 
 
 

The problem confronting Congress was discrimination against Negro citizens at the hands of recipients 

of federal moneys. Indeed, the color blindness pronouncements cited in the margin at n. 19, generally occur in the 

midst of extended remarks dealing with the evils of segregation in federally funded programs. Over and 

over again, proponents of the bill detailed the plight of Negroes seeking equal treatment in such programs.20 

There simply was no reason for Congress to consider the validity of hypothetical preferences that might be 

accorded minority citizens; the legislators were dealing with the real and pressing problem of how to 

guarantee those citizens equal treatment. 

See, e.g., id., at 7064-7065 (remarks of Sen. Ribicoff ); 7054-7055 (remarks of Sen. Pastore); 6543-6544 

(remarks of Sen. Humphrey); 2595 (remarks of Rep. Donohue); 2467-2468 (remarks of Rep. Celler); 1643, 

2481-2482 (remarks of Rep. Ryan); H.R. Rep. No. 914, 88th Cong., 1st Sess., pt. 2, pp. 24-25 (1963). 

In addressing that problem, supporters of Title VI repeatedly declared that the bill enacted 

constitutional principles. For example, Representative Celler, the Chairman of the House Judiciary 

Committee and floor manager of the legislation in the House, emphasized this in introducing the bill: 

"The bill would offer assurance that hospitals financed by Federal money would not deny adequate care  

to Negroes. It would prevent abuse of food distribution programs whereby Negroes have been known to be 

denied food surplus supplies when white persons were given such food. It would assure Negroes the benefits now 

accorded only white students in programs of high[er] education financed by Federal funds. It would, in 

short, assure the existing right to equal treatment in the enjoyment of Federal funds. It would not destroy any 

rights of private property or freedom of association." 110 Cong. Rec. 1519 (1964) (emphasis added). 

Other sponsors shared Representative Celler's view that Title VI embodied constitutional principles. 

See, e.g., at 110 Cong. Rec. 2467 (1964) (remarks of Rep. Lindsay). See also id., at 2766 (remarks of Rep.   

346 



 

Matsunaga); 27312732 (remarks of Rep. Dawson); 2595 (remarks of Rep. Donohue); 1527-1528 (remarks 

of Rep. Celler). 

In the Senate, Senator Humphrey declared that the purpose of Title VI was "to insure that Federal funds are  

spent in accordance with the Constitution and the moral sense of the Nation." 

Id., at 6544. Senator Ribicoff agreed that Title VI embraced the constitutional standard: "Basically, there 

is a constitutional restriction against discrimination in the use of federal funds; and title VI simply spells out 

the procedure to be used in enforcing that restriction." Id., at 13333. Other Senators expressed similar views. 

See, e.g., id., at 12675, 12677 (remarks of Sen. Allott); 7064 (remarks of Sen. Pell); 7057, 7062-7064 

(remarks of Sen. Pastore); 5243 (remarks of Sen. Clark). 

Further evidence of the incorporation of a constitutional standard into Title VI appears in the repeated 

refusals of the legislation's supporters precisely to define the term "discrimination." Opponents sharply criticized 
 

this failure,23 but proponents of the bill merely replied that the meaning of "discrimination" would be made clear by 

reference to the Constitution or other existing law. For example, Senator Humphrey noted the relevance of the 

Constitution: 

See, e.g., id., at 6052 (remarks of Sen. Johnston); 5863 (remarks of Sen. Eastland); 5612 (remarks of Sen. 

Ervin); 5251 (remarks of Sen. Talmadge); 1632 (remarks of Rep. Dowdy); 1619 (remarks of Rep. Abernethy).  "As I 

have said, the bill has a simple purpose. That purpose is to give fellow citizens — Negroes — the same 

rights and opportunities that white people take for granted. This is no more than what was preached by the 

prophets, and by Christ Himself. It is no more than what our Constitution guarantees." Id., at 6553.24 

See also id., at 7057, 13333 (remarks of Sen. Ribicoff ); 7057 (remarks of Sen. Pastore); 5606-5607 (remarks of Sen. 

Javits); 5253, 5863-5864, 13442 (remarks of Sen. Humphrey). 

In view of the clear legislative intent, Title VI must be held to proscribe only those racial classifications that 

would violate the Equal Protection Clause or the Fifth Amendment. 

Petitioner does not deny that decisions based on race or ethnic origin by faculties and administrations of  state 

universities are reviewable under the Fourteenth Amendment. See, e.g., Missouri ex rel. Gaines v. Canada,  305 U.S. 337 

(1938); Sipuel v. Board of Regents, 332 U.S. 631 (1948); Sweatt v. Painter, 339 U.S. 629 (1950); McLaurin v. 

Oklahoma State Regents, 339 U.S. 637 (1950). For his part, respondent does not argue that all  racial or ethnic 

classifications are per se invalid. See, e.g., Hirabayashi v. United States, 320 U.S. 81 (1943); Korematsu v. United 

States, 323 U.S. 214 (1944); Lee v. Washington, 390 U.S. 333, 334 (1968) (Black, Harlan, and STEWART, JJ., 

concurring); United Jewish Organizations v. Carey, 430 U.S. 144 (1977). The parties do disagree as to the level of 

judicial scrutiny to be applied to the special admissions program. Petitioner argues that the court below erred in applying 

strict scrutiny, as this inexact term has been applied in our cases. That level of review, petitioner asserts, should be 

reserved for classifications that disadvantage "discrete and insular minorities." See United States v. Carolene Products 

Co., 304 U.S. 144, 152 n. 4 (1938). 

Respondent, on the other hand, contends that the California court correctly rejected the notion that the degree 

of judicial scrutiny accorded a particular racial or ethnic classification hinges upon membership in a  discrete and 
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 insular minority and duly recognized that the "rights established [by the Fourteenth Amendment] are personal 

rights." Shelley v. Kraemer, 334 U.S. 1, 22 (1948). 

En route to this crucial battle over the scope of judicial review,25 the parties fight a sharp preliminary action over the 

proper characterization of the special admissions program. Petitioner prefers to view it as establishing a "goal" of minority 

representation in the Medical School. Respondent, echoing the courts below, labels it a racial quota. 

That issue has generated a considerable amount of scholarly controversy. See, e.g., Ely, The 

Constitutionality of Reverse Racial Discrimination, 41 U. Chi. L. Rev. 723 (1974); Greenawalt, Judicial 

Scrutiny of "Benign" Racial Preference in Law School Admissions, 75 Colum. L. Rev. 559 (1975); Kaplan, 

Equal Justice in an Unequal World: Equality for the Negro, 61 Nw. U. L. Rev. 363 (1966); Karst 

Horowitz, Affirmative Action and Equal Protection, 60 Va. L. Rev. 955 (1974); O'Neil, Racial Preference 

and Higher Education: The Larger Context, 60 Va. L. Rev. 925 (1974); Posner, The DeFunis Case and 

the Constitutionality of Preferential Treatment of Racial Minorities, 1974 Sup.Ct. Rev. 1; Redish, 

Preferential Law School Admissions and the Equal Protection Clause: An Analysis of the Competing 

Arguments, UCLA L. Rev. 343 (1974); Sandalow, Racial Preferences in Higher Education: Political 

Responsibility and the Judicial Role, 42 U. Chi. L. Rev. 653 (1975); Sedler, Racial Preference, Reality and the 

Constitution: Bakke v. Regents of the University of California, Santa Clara L. Rev. 329 (1977); Seeburger, A 

Heuristic Argument Against Preferential Admissions, 39 U. Pitt. L. Rev. 285 (1977). 

Petitioner defines "quota" as a requirement which must be met but can never be exceeded, regardless of the 

quality of the minority applicants. Petitioner declares that there is no "floor" under the total number of Page 

289 minority students admitted; completely unqualified students will not be admitted simply to meet a "quota."  

Neither is there a "ceiling," since an unlimited number could be admitted through the general admissions process. 

On this basis the special admissions program does not meet petitioner's definition of a quota. The court below 

found — and petitioner does not deny — that white applicants could not compete for the 16 places reserved 

solely for the special admissions program. 18 Cal.3d, at 44, 553 P.2d, at 1159. Both courts below characterized 

this as a "quota" system. 

This semantic distinction is beside the point: The special admissions program is undeniably a 

classification based on race and ethnic background. To the extent that there existed a pool of at least 

minimally qualified minority applicants to fill the 16 special admissions seats, white applicants could compete 

only for 84 seats in the entering class, rather than the 100 open to minority applicants. Whether this limitation is 

described as a quota or a goal, it is a line drawn on the basis of race and ethnic status. 

Moreover, the University's special admissions program involves a purposeful, acknowledged use of racial 

criteria. This is not a situation in which the classification on its face is racially neutral, but has a disproportionate  

racial impact. In that situation, plaintiff must establish an intent to discriminate. Arlington Heights v. 

Metropolitan Housing Dev. Corp., 429 U.S. 252, 264-265 (1977); Washington v. Davis, 426 U.S. 229, 

242 

(1976); see Yick Wo v. Hopkins, 118 U.S. 356 (1886). 
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The guarantees of the Fourteenth Amendment extend to all persons. Its language is explicit: "No State shall . . 

. deny to any person within its jurisdiction the equal protection of the laws." It is settled beyond question that the 

"rights created by the first section of the Fourteenth Amendment are, by its terms, guaranteed to the individual. 
 

The rights established are personal rights," Shelley v. Kraemer, supra, at 22. Accord, Missouri ex rel. Gaines v. 

Canada, supra, at 351; McCabe v. Atchison, T. S. F. R. Co., 235 U.S. 151, 161-162 (1914). The guarantee of equal 

protection cannot mean one thing when applied to one individual and something else when applied to a person of 

another color. If both are not accorded the same protection, then it is not equal. 

Nevertheless, petitioner argues that the court below erred in applying strict scrutiny to the special admissions 

program because white males, such as respondent, are not a "discrete and insular minority" requiring extraordinary 

protection from the majoritarian political process. Carolene Products Co., supra, at 152-153, n. 

4. This rationale, however, has never been invoked in our decisions as a prerequisite to subjecting racial or ethnic 

distinctions to strict scrutiny. Nor has this Court held that discreteness and insularity constitute necessary preconditions 

to a holding that a particular classification is invidious. See, e.g., Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 

535, 541 (1942); Carrington v. Rash, 380 U.S. 89, 94-97 (1965). These characteristics may be relevant in deciding 

whether or not to add new types of classifications to the list of "suspect" categories or whether a particular classification 

survives close examination. See, e.g., Massachusetts Board of Retirement 

v. Murgia, 427 U.S. 307, 313 (1976) (age); San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 28 

(1973) (wealth); Graham v. Richardson, 403 U.S. 365, 372 (1971) (aliens). Racial and ethnic classifications, however, 

are subject to stringent examination without regard to these additional characteristics. We declared as much in the first 

cases explicitly to recognize racial distinctions as suspect: 

After Carolene Products, the first specific reference in our decisions to the elements of "discreteness and  

insularity" appears in Minersville School District v. Gobitis, 310 U.S. 586, 606 (1940) (Stone, J., dissenting). The next 

does not appear until 1970. Oregon v. Mitchell, 400 U.S. 112, 295 n. 14 (STEWART, J., concurring in part  and 

dissenting in part). These elements have been relied upon in recognizing a suspect class in only one group of  cases, those 

involving aliens. E.g., Graham v. 

Richardson 403 U.S. 365, 372 (1971). 

"Distinctions between citizens solely because of their ancestry are by their very nature odious to a free people  whose 

institutions are founded upon the doctrine of equality." Hirabayashi, 320 U.S., at 100. 

"[A]ll legal restrictions which curtail the civil rights of a single racial group are immediately suspect. That is not 

to say that all such restrictions are unconstitutional. It is to say that courts must subject them to the most rigid 

scrutiny." Korematsu, 323 U.S., at 216. 

The Court has never questioned the validity of those pronouncements. Racial and ethnic distinctions of any  sort are 

inherently suspect and thus call for the most exacting judicial examination. 

This perception of racial and ethnic distinctions is rooted in our Nation's constitutional and demographic 

history. The Court's initial view of the Fourteenth Amendment was that its "one pervading purpose" was "the 
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freedom of the slave race, the security and firm establishment of that freedom, and the protection of the 

newly-made freeman and citizen from the oppressions of those who had formerly exercised dominion over him." 

Slaughter-House Cases, 16 Wall. 36, 71 (1873). The Equal Protection Clause, however, was " 

[v]irtually strangled in infancy by post-civil-war judicial reactionism."29 It was relegated to decades of 

relative desuetude while the Due Process Clause of the Fourteenth Amendment, after a short germinal 

period, flourished as a cornerstone in the Court's defense of property and liberty of contract. See, e.g., Mugler 

v. Kansas, 123 U.S. 623, 661 (1887); Allgeyer v. Louisiana, 165 U.S. 578 (1897); Lochner v. New York, 198 

U.S. 45 (1905). In that cause, the Fourteenth Amendment's "one pervading purpose" was displaced. See, e.g., 

Plessy v. Ferguson, 163 U.S. 537 

(1896). It was only as the era of substantive due process came to 

a close, see, e.g., Nebbia v. New York, 291 U.S. 502 (1934); West Coast Hotel Co. v. Parrish, 300 U.S. 

379 (1937), that the Equal Protection Clause began to attain a genuine measure of vitality, see, e.g., United States 

v. Carolene Products, 304 U.S. 144 (1938); Skinner v. Oklahoma ex rel. Williamson, supra. 

Tussman tenBroek, The Equal Protection of the Laws, 37 Calif. L. Rev. 341, 381 (1949). 

By that time it was no longer possible to peg the guarantees of the Fourteenth Amendment to the 

struggle for equality of one racial minority. During the dormancy of the Equal Protection Clause, the United 

States had become a Nation of minorities. 

Each had to struggle — and to some extent struggles still — to overcome the prejudices not of a 

monolithic majority, but of a "majority" composed of various minority groups of whom it was said — 

perhaps unfairly in many cases — that a shared characteristic was a willingness to disadvantage other 

groups. As the Nation filled with the stock of many lands, the reach of the Clause was gradually extended to 

all ethnic groups seeking protection from official discrimination. See Strauder v. West Virginia, 100 U.S. 303, 

308 (1880) (Celtic Irishmen) (dictum); Yick Wo v. Hopkins, 118 U.S. 356 (1886) (Chinese); Truax v. Raich, 

239 U.S. 33, 41 (1915) (Austrian resident aliens); Korematsu, supra ( Japanese); Hernandez v. Texas, 347 

U.S. 475 (1954) (MexicanAmericans). The guarantees of equal protection, said the Court in Yick Wo, "are 

universal in their application, to all persons within the territorial jurisdiction, without regard to any differences 

of race, of color, or of nationality; and the equal protection of the laws is a pledge of the protection of equal laws." 

118 U.S., at 369. 

M. Jones, American Immigration 177-246 (1960). 

J. Higham, Strangers in the Land (1955); G. Abbott, The Immigrant and the Community (1917); P. 

Roberts, The New Immigration 66-73, 86-91, 248-261 (1912). See also E. Fenton, Immigrants and Unions: A 

Case Study 561-562 (1975). 

"Members of various religious and ethnic groups, primarily but not exclusively of Eastern, Middle, and  

Southern European ancestry, such as Jews, Catholics, Italians, Greeks, and Slavic groups, continue to be 

excluded 
 
 
 

350 



 

from executive, middlemanagement, and other job levels because of discrimination based upon their religion 

and/or national origin." 41 C.F.R. § 60-50.1 (b) (1977). 

E.g., P. Roberts, supra n. 31, at 75; G. Abbott, supra n. 31, at 270-271. See generally n. 31, supra. 

Although many of the Framers of the Fourteenth Amendment conceived of its primary function as 

bridging the vast distance between members of the Negro race and the white "majority," SlaughterHouse 

Cases, supra, the Amendment itself was framed in universal terms, without reference to color, ethnic origin, or 

condition of prior servitude. As this Court recently remarked in interpreting the 1866 Civil Rights Act to 

extend to claims of racial discrimination against white persons, "the 39th Congress was intent upon 

establishing in the federal law a broader principle than would have been necessary simply to meet the 

particular and immediate plight of the newly freed Negro slaves." McDonald v. Santa Fe Trail 

Transportation Co., 427 U.S. 273, 296 (1976). And that legislation was specifically broadened in 1870 to ensure 

that "all persons," not merely "citizens," would enjoy equal rights under the law. See Runyon v. McCrary, 

427 U.S. 160, 192-202 (1976) (WHITE, J., dissenting). Indeed, it is not unlikely that among the Framers 

were many who would have applauded a reading of the Equal Protection Clause that states a principle of 

universal application and is responsive to the racial, ethnic, and cultural diversity of the Nation. See, e.g., 

Cong. Globe, 39th Cong., 1st Sess., 1056 (1866) (remarks of Rep. Niblack); id., at 2891-2892 (remarks of 

Sen. Conness); id., 40th Cong., 2d Sess., 883 (1868) (remarks of Sen. Howe) ( Fourteenth Amendment 

"protect[s] classes from class legislation"). See also Bickel, The Original Understanding and the Segregation 

Decision, 69 Harv. L. Rev. 1, 60-63 (1955). 

Over the past 30 years, this Court has embarked upon the crucial mission of interpreting the Equal 

Protection Clause with the view of assuring to all persons "the protection of equal laws," Yick Wo, supra, at 

369, in a Nation confronting a legacy of slavery and racial discrimination. See, e.g., Shelley v. Kraemer, 334 

U.S. 1 (1948); Brown v. Board of Education, 347 U.S. 483 (1954); Hills v. Gautreaux, 425 U.S. 284 (1976). 

Because the landmark decisions in this area arose in response to the continued exclusion of Negroes from the 

mainstream of American society, they could be characterized as involving discrimination by the "majority" white 

race against the Negro minority. But they need not be read as depending upon that characterization for their 

results. It suffices to say that "[o]ver the years, this Court has consistently repudiated `[d]istinctions between 

citizens solely because of their ancestry' as being `odious to a free people whose institutions are founded upon the 

doctrine of equality.'" Loving v. Virginia, 388 U.S. 1, 11 (1967), quoting Hirabayashi 320 U.S., at 100. 

Petitioner urges us to adopt for the first time a more restrictive view of the Equal Protection Clause and hold 

that discrimination against members of the white "majority" cannot be suspect if its purpose can be characterized 

as "benign." The clock of our liberties, however, cannot be turned back to 1868. Brown v. Board of 

Education, supra, at 492; accord, Loving v. Virginia, supra, at 9. It is far too late to argue that the 

guarantee of equal 
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protection to all persons permits the recognition of special wards entitled to a degree of protection greater 

than that accorded others. "The Fourteenth Amendment is not directed solely against discrimination due to 

a 

`two-class theory' — that is, based upon differences between `white' and Negro." 

Hernandez 347 U.S., at 478. 

In the view of MR. JUSTICE BRENNAN, MR. JUSTICE WHITE, MR. JUSTICE 
MARSHALL, 

and MR. JUSTICE BLACKMUN, the pliable notion of "stigma" is the crucial element in analyzing 

racial classifications. See, e.g., post, at 361, 362. The Equal Protection Clause is not framed in terms of 

"stigma." Certainly the word has no clearly defined constitutional meaning. It reflects a subjective judgment 

that is standardless. All state-imposed classifications that rearrange burdens and benefits on the basis of race 

are likely to be viewed with deep resentment by the individuals burdened. The denial to innocent persons of equal 

rights and opportunities may outrage those so deprived and therefore may be perceived as invidious. These 

individuals are likely to find little comfort in the notion that the deprivation they are asked to endure is merely 

the price of membership in the dominant majority and that its imposition is inspired by the supposedly benign 

purpose of aiding others. One should not 

lightly dismiss the inherent unfairness of, and the perception of mistreatment that accompanies, a system 

of allocating benefits and privileges on the basis of skin color and ethnic origin. Moreover, MR. 

JUSTICE BRENNAN, MR. JUSTICE Page 295 WHITE, MR. JUSTICE MARSHALL, and MR. 

JUSTICE 

BLACKMUN offer no principle for deciding whether preferential classifications reflect a benign remedial 

purpose or a malevolent stigmatic classification, since they are willing in this case to accept mere post hoc  

declarations by an isolated state entity — a medical school faculty — unadorned by particularized findings 

of past discrimination, to establish such a remedial purpose. 

Professor Bickel noted the selfcontradiction of that view: "The lesson of the great decisions of the Supreme 

Court and the lesson of contemporary history have been the same for at least a generation: discrimination on the 

basis of race is illegal, immoral, unconstitutional, inherently wrong, and destructive of democratic society. 

Now this is to be unlearned and we are told that this is not a matter of fundamental principle but only a 

matter of whose ox is gored. Those for whom racial equality was demanded are to be more equal than others. 

Having found support in the Constitution for equality, they now claim support for inequality under the same 

Constitution." A. Bickel, The Morality of Consent 133 (1975). 

Once the artificial line of a "two-class theory" of the Fourteenth Amendment is put aside, the difficulties 

entailed in varying the level of judicial review according to a perceived "preferred" status of a particular 

racial or ethnic minority are intractable. The concepts of "majority" and "minority" necessarily reflect 

temporary arrangements and political judgments. As observed above, the white "majority" itself is 

composed of various 
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minority groups, most of which can lay claim to a history of prior discrimination at the hands of the 

State and private individuals. Not all of these groups can receive preferential treatment and corresponding 

judicial tolerance of distinctions drawn in terms of race and nationality, for then the only "majority" left 

would be a new minority of white AngloSaxon Protestants. There is no principled basis for deciding which 

groups would merit "heightened judicial solicitude" and which would not. Courts would be asked to evaluate the 

extent of the prejudice and consequent harm suffered by various minority groups. Those whose societal injury 

is thought to exceed some arbitrary level of tolerability then would be entitled to preferential classifications at the 

expense of individuals belonging to other groups. Those classifications would be free from exacting judicial 

scrutiny. As these preferences began to have their desired effect, and the consequences of past discrimination were 

undone, new judicial rankings would be necessary. The kind of variable sociological and political analysis 

necessary to produce such rankings simply does not lie within the judicial competence — even if they 

otherwis ewere politically feasible and socially desirable. 

As I am in agreement with the view that race may be taken into account as a factor in an admissions program, 

I agree with my Brothers BRENNAN, WHITE, MARSHALL, and BLACKMUN that the portion of 

the judgment that would proscribe all consideration of race must be reversed. See Part V, infra. But I disagree 

with much that is said in their opinion. They would require as a justification for a program such as 

petitioner's, only two findings: (i) that there has been some form of discrimination against the preferred 

minority groups by "society at large," post, at 369 (it being conceded that petitioner had no history of 

discrimination), and (ii) that "there is reason to believe" that the disparate impact sought to be rectified by the 

program is the "product" of such discrimination: 

"If it was reasonable to conclude — as we hold that it was — that the failure of minorities to qualify for 

admission at Davis under regular procedures was due principally to the effects of past discrimination, then there 

is a reasonable likelihood that, but for pervasive racial discrimination, respondent would have failed to qualify for  

admission even in the absence of Davis' special admissions program." Post, at 365-366. 

The breadth of this hypothesis is unprecedented in our constitutional system. The first step is easily taken. No 

one denies the regrettable fact that there has been societal discrimination in this country against various racial 

and ethnic groups. The second step, however, involves a speculative leap: but for this discrimination by society 

at large, Bakke "would have failed to qualify for admission" because Negro applicants — nothing is said 

about Asians, cf., e.g., post, at 374 n. 57 — would have made better scores. Not one word in the record 

supports this conclusion, and the authors of the opinion offer no standard for courts to use in applying such a 

presumption of causation to other racial or ethnic classifications. This failure is a grave one, since if it may be 

concluded on this record that each of the minority groups preferred by the petitioner's special program is 

entitled to the benefit of 
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the presumption, it would seem difficult to determine that any of the dozens of minority groups that have suffered 

"societal discrimination" cannot also claim it, in any area of social intercourse. See Part IV-B, infra. 

Mr. Justice Douglas has noted the problems associated with such inquiries: "The reservation of a proportion 

of the law school class for members of selected minority groups is fraught with . . . dangers, for one must 

immediately determine which groups are to receive such favored treatment and which are to be excluded, the 

proportions of the class that are to be allocated to each, and even the criteria by which to determine whether 

an individual is a member of a favored group. [Cf. Plessy v. Ferguson 163 U.S. 537, 549, 552 (1896).] 

There is no assurance that a common agreement can be reached, and first the schools, and then the courts, 

will be buffeted with the competing claims. The University of Washington included Filipinos, but excluded 

Chinese and Japanese; another school may limit its program to blacks, or to blacks and Chicanos. Once the Court 

sanctioned racial preferences such as these, it could not then wash its hands of the matter, leaving it entirely in the 

discretion of the school, for then we would have effectively overruled 

Sweatt v. Painter, 339 U.S. 629, and allowed imposition of a `zero' allocation. But what standard is the 

Court to apply when a rejected applicant of Japanese ancestry brings suit to require the University of 

Washington to extend the same privileges to his group? The Committee might conclude that the population 

of Washington is now 2% Japanese, and that Japanese also constitute 2% of the Bar, but that had they not been 

handicapped by a history of discrimination, Japanese would now constitute 5% of the Bar, or 20%. Or, 

alternatively, the Court could attempt to assess how grievously each group has suffered from discrimination, 

and allocate proportions accordingly; if that were the standard the current University of Washington policy 

would almost surely fall, for there is no Western State which can claim that it has always treated Japanese and 

Chinese in a fair and Page 298 evenhanded manner. See, e.g., Yick Wo v. Hopkins, 118 U.S. 356; 

Terrace v. Thompson, 263 U.S. 197; 

Oyama v. California, 332 U.S. 633. This Court has not sustained a racial classification since the wartime 

cases of Korematsu v. United States, 323 U.S. 214, and Hirabayashi v. United States, 320 U.S. 81, involving 

curfews and relocations imposed upon Japanese-Americans. 

"Nor obviously will the problem be solved if next year the Law School included only Japanese and 

Chinese, for then Norwegians and Swedes, Poles and Italians, Puerto Ricans and Hungarians, and all other 

groups which form this diverse Nation would have just complaints." DeFunis v. Odegaard, 416 U.S. 312, 

337-340 (1974) (dissenting opinion) (footnotes omitted). 

Moreover, there are serious problems of justice connected with the idea of preference itself. First, it may 

not always be clear that a so-called preference is in fact benign. Courts may be asked to validate burdens 

imposed upon individual members of a particular group in order to advance the group's general interest. See 
 
 
 
 
 
 
 

354 



 

United Jewish Organizations v. Carey, 430 U.S., at 172-173 (BRENNAN, J., concurring in part). 

Nothing in the Constitution supports the notion that individuals may be asked to suffer otherwise impermissible 

burdens in order to enhance the societal standing of their ethnic groups. Second, preferential programs may only 

reinforce common stereotypes holding that certain groups are unable to achieve success without special protection 

based on a factor having no relationship to individual worth. See DeFunis v. Odegaard, 416 U.S. 312, 343 

(1974) (Douglas, J., dissenting). Third, there is a measure of inequity in forcing innocent persons in respondent's 

position to bear the burdens of redressing grievances not of their making. 

By hitching the meaning of the Equal Protection Clause to these transitory considerations, we would be 

holding, as a constitutional principle, that judicial scrutiny of classifications touching on racial and ethnic  

background may vary with the ebb and flow of political forces. Disparate constitutional tolerance of such 

classifications well may serve to exacerbate racial and ethnic antagonisms rather than alleviate them. 

United Jewish Organizations, supra, at 173-174 (BRENNAN, J., concurring in part). Also, the 

mutability of a constitutional principle, based upon shifting political and social judgments, undermines the 

chances for consistent application of the Constitution from one generation to the next, a critical feature of its 

coherent interpretation. Pollock v. Farmers' Loan Trust Co., 157 U.S. 429, 650-651 (1895) (White, J., 

dissenting). In expounding the Constitution, the Court's role is to discern "principles sufficiently absolute to 

give them roots throughout the community and continuity over significant periods of time, and to lift them 

above the level of the pragmatic political judgments of a particular time and place." A. Cox, The Role of the 

Supreme Court in American Government 114 (1976). 

If it is the individual who is entitled to judicial protection against classifications based upon his racial or 

ethnic background because such distinctions impinge upon personal rights, rather than the individual only  

because of his membership in a particular group, then constitutional standards may be applied consistently. 

Political judgments regarding the necessity for the particular classification may be weighed in the constitutional  

balance, Korematsu v. United States, 323 U.S. 214 (1944), but the standard of justification will remain constant.  

This is as it should be, since those political judgments are the product of rough compromise struck by contending 

groups within the democratic process. When they touch upon an individual's race or ethnic background, he 

is entitled to a judicial determination that the burden he is asked to bear on that basis is precisely tailored to 

serve a compelling governmental interest. The Constitution guarantees that right to every person regardless of 

his background. Shelley v. Kraemer, 334 U.S., at 22; Missouri ex rel. Gaines v. Canada 305 U.S., at 351. 

R. Dahl, A Preface to Democratic 

Theory (1956); Posner, supra n. 25, at 

27. 
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Petitioner contends that on several occasions this Court has approved preferential classifications without 

applying the most exacting scrutiny. Most of the cases upon which petitioner relies are drawn from three areas: 

school desegregation, employment discrimination, and sex discrimination. Each of the cases cited presented a 

situation materially different from the facts of this case. 

The school desegregation cases are inapposite. Each involved remedies for clearly determined constitutional  

violations. E.g., Swann v. CharlotteMecklenburg Board of Education, 402 U.S. 1 (1971); McDaniel v. Barresi, 

402 U.S. 39 (1971); 

Green v. County School Board, 391 U.S. 430 (1968). Racial classifications thus were designed as 

remedies for the vindication of constitutional entitlement.39 Moreover, the scope of the remedies was not 

permitted to exceed the extent of the violations. E.g., Dayton Board of Education v. Brinkman, 433 U.S. 406 

(1977); Milliken 

v. Bradley, 418 U.S. 717 (1974); see Pasadena City Board of Education v. Spangler, 427 U.S. 424 (1976). See also  

Austin Independent School Dist. v. United States, 429 U.S. 990, 991-995 (1976) (POWELL, J., 

concurring). Here, there was no judicial determination of constitutional violation as a predicate for the 

formulation of a remedial classification. 

Petitioner cites three lower court decisions allegedly deviating from this general rule in school desegregation  

cases: Offermann v. Nitkowski, 378 F.2d 22 (CA2 1967); Wanner v. County School Board, 357 F.2d 452 

(CA4 1966); Springfield School Committee v. Barksdale, 348 F.2d 261 (CA1 1965). Of these, Wanner 

involved a school system held to have been de jure segregated and enjoined from maintaining segregation; racial 

districting was deemed necessary. 357 F.2d, at 454. Cf. United Jewish Organizations v. Carey, 430 U.S. 

144 (1977). In Barksdale and Offermann, courts did approve voluntary districting designed to eliminate 

discriminatory attendance patterns. In neither, however, was there any showing that the school board planned 

extensive pupil transportation that might threaten liberty or privacy interests. See Keyes v. School District 

No. 1, 413 U.S. 189, 240-250 (1973) (POWELL, J., concurring in part and dissenting in part). Nor were 

white students deprived of an equal opportunity for education. 

Respondent's position is wholly dissimilar to that of a pupil bused from his neighborhood school to a  

comparable school in another neighborhood in compliance with a desegregation decree. Petitioner did not 

arrange for respondent to attend a different medical school in order to desegregate Davis Medical School; instead,  

it denied him admission and may have deprived him altogether of a medical education. 

The employment discrimination cases also do not advance petitioner's cause. For example, in Franks v.  

Bowman Transportation Co., 424 U.S. 747 (1976), we approved a retroactive award of seniority to a 

class of Negro truckdrivers who had been the victims of discrimination — not just by society at large, but by 

the respondent in that case. While this relief imposed some burdens on other employees, it was held necessary 

"`to 
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make [the victims] whole for injuries suffered on account of unlawful employment discrimination.'" Id., at 

763, quoting Albemarle Paper Co. v. Moody, 422 U.S. 405, 418 (1975). The Courts of Appeals have fashioned 

various types of racial preferences as remedies for constitutional or statutory violations resulting in identified, 

race-based injuries to individuals held entitled to the preference. E.g., Bridgeport Guardians, Inc. v. Bridgeport 

Civil Service Commission, 482 F.2d 1333 (CA2 1973); 

Carter v. Gallagher, 452 F.2d 315 (CA8 1972), modified on rehearing en banc, id., at 327. Such 

preferences also have been upheld where a legislative or administrative body charged with the responsibility 

made determinations of past discrimination by the industries affected, and fashioned remedies deemed appropriate 

to rectify the discrimination. E.g., Contractors Association of Eastern Pennsylvania v. Secretary of Labor, 442 

F.2d 159 (CA3), cert. denied, 404 U.S. 854 302 (1971);40 Associated General *302 Contractors of 

Massachusetts, 

Inc. v. Altshuler, 490 F.2d 9 (CA1 1973), cert. denied, 416 U.S. 957 (1974); cf. 

Katzenbach v. Morgan, 384 U.S. 641 (1966). But we have never approved preferential classifications in 

the absence of proved constitutional or statutory violations. 

Every decision upholding the requirement of preferential hiring under the authority of Exec. Order No. 

11246, 3 C.F.R. § 339 (1964-1965 Comp.), has emphasized the existence of previous discrimination as a 

predicate for Page 302 the imposition of a preferential remedy. Contractors Association of Eastern Pennsylvania; 

Southern Illinois Builders Assn. v. Ogilvie, 471 F.2d 680 (CA7 1972); Joyce v. McCrane, 320 F. Supp. 1284 

(NJ 1970); Weiner v. Cuyahoga Community College District, 19 Ohio St.2d 35, 249 N.E.2d 907, cert. 

denied, 396 

U.S. 1004 (1970). See also Rosetti Contracting Co. v. Brennan, 508 F.2d 1039, 1041 (CA7 1975); Associated 

General Contractors of Massachusetts, Inc. v. Altshuler, 490 F.2d 9 (CA1 1973), cert. denied, 416 U.S. 

957 (1974); Northeast Constr. Co. v. Romney, 157 U.S.App.D.C. 381, 383, 390, 485 F.2d 752, 754, 761 

(1973). 

This case does not call into question congressionally authorized administrative actions, such as consent  

decrees under Title VII or approval of reapportionment plans under § 5 of the Voting Rights Act of 

1965, 42 U.S.C. § 1973c (1970 ed., Supp. V). In such cases, there has been detailed legislative consideration of 

the various indicia of previous constitutional or statutory violations, e.g., South Carolina v. Katzenbach 383 U.S. 

301, 308-310 (1966) (§ 5), and particular administrative bodies have been charged with monitoring various 

activities in order to detect such violations and formulate appropriate remedies. See Hampton v. Mow Sun Wong, 

426 U.S. 88, 103 (1976). 

Furthermore, we are not here presented with an occasion to review legislation by Congress pursuant to 

its powers under § 2 of the Thirteenth Amendment and § 5 of the Fourteenth Amendment to remedy the effects of  

prior discrimination. Katzenbach v. Morgan, 384 U.S. 641 (1966); Jones v. Alfred H. Mayer Co., 392 U.S. 

409 
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(1968). We have previously recognized the special competence of Congress to make findings with respect to the  

effects of identified past discrimination and its discretionary authority to take appropriate remedial measures. 

Nor is petitioner's view as to the applicable standard supported by the fact that gender-based classifications 

are not subjected to this level of scrutiny. E.g., Califano v. Webster, 430 U.S. 313, 316-317 (1977); Craig 

v. Boren, 429 U.S. 190, 211 n. (1976) (POWELL, J., concurring). Genderbased distinctions are less 

likely to create the analytical and practical problems present in preferential programs premised on racial or ethnic 

criteria. With respect to gender there are only two possible classifications. The incidence of the burdens 

imposed by preferential classifications is clear. There are no rival groups which can claim that they, too, are 

entitled to preferential treatment. Classwide questions as to the group suffering previous injury and groups which 

fairly can be burdened are relatively manageable for reviewing courts. See, e.g., Califano v. Goldfarb, 430 U.S. 199, 

212-217 (1977); Weinberger v. Wiesenfeld, 420 U.S. 636, 645 (1975). The resolution of these same questions 

in the context of racial and ethnic preferences presents far more complex and intractable problems than gender-

based classifications. More importantly, the perception of racial classifications as inherently odious stems from a 

lengthy and tragic history that genderbased classifications do not share. In sum, the Court has never viewed 

such classification as inherently suspect or as comparable to racial or ethnic classifications for the purpose of 

equal protection analysis. 

Petitioner also cites Lau v. Nichols, 414 U.S. 563 (1974), in support of the proposition that 

discrimination favoring racial or ethnic minorities has received judicial approval without the exacting 

inquiry ordinarily accorded "suspect" classifications. In Lau, we held that the failure of the San Francisco school 

system to provide remedial English instruction for some 1,800 students of oriental ancestry who spoke no 

English amounted to a violation of Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, and the 

regulations promulgated thereunder. Those regulations required remedial instruction where inability to 

understand English excluded children of foreign ancestry from participation in educational programs. 414 

U.S., at 568. Because we found that the students in Lau were denied "a meaningful opportunity to participate 

in the educational program," ibid., we remanded for the fashioning of a remedial order. Lau provides little 

support for petitioner's argument. The decision rested solely on the statute, which had been construed by the 

responsible administrative agency to reach educational practices "which have the effect of subjecting individuals to 

discrimination," ibid. We stated: "Under these state-imposed standards there is no equality of treatment merely 

by providing students with the same facilities, textbooks, teachers, and curriculum; for students who do not 

understand English are effectively foreclosed from any meaningful education." Id., at 566. Moreover, the 

"preference" approved did not result in the denial of the relevant benefit — "meaningful opportunity to participate 

in the educational program" — to anyone else. No other student was deprived by that preference of the ability 

to participate in San Francisco's school 
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system, and the applicable regulations required similar assistance for all students who suffered similar linguistic 

deficiencies. Id., at 570-571 (STEWART, J., concurring in result). 

In a similar vein,42 petitioner contends that our recent decision in United Jewish Organizations v. Carey, 430 

U.S. 144 (1977), indicates a willingness to approve racial classifications designed to benefit certain 

minorities, without denominating the classifications as "suspect." The State of New York had redrawn its 

reapportionment plan to meet objections of the Department of Justice under § 5 of the Voting Rights Act of 

1965, 42 U.S.C. § 1973c (1970 ed., Supp. V). Specifically, voting districts were redrawn to enhance the 

electoral power of certain "nonwhite" voters found to have been the victims of unlawful "dilution" under the 

original reapportionment plan. United Jewish Organizations, like Lau, properly is viewed as a case in which 

the remedy for an administrative finding of discrimination encompassed measures to improve the previously 

disadvantaged group's ability to participate, without excluding individuals belonging to any other group 

from enjoyment of the relevant opportunity — meaningful participation in the electoral process. 

Petitioner also cites our decision in Morton v. Mancari, 417 U.S. 535 (1974), for the proposition that the 

State may prefer members of traditionally disadvantaged groups. In Mancari, we approved a hiring preference for 

qualified Indians in the Bureau of Indian Affairs of the Department of the Interior (BIA). We observed in 

that case, however, that the legal status of the BIA is sui generis. Id., at 554. Indeed, we found that the preference 

was not racial at all, but "an employment criterion reasonably designed to further the cause of Indian self -

government and to make the BIA more responsive to . . . groups . . . whose lives and activities are governed 

by the BIA in a unique fashion." Ibid. 

In this case, unlike Lau and United Jewish Organizations, there has been no determination by the 

legislature or a responsible administrative agency that the University engaged in a discriminatory practice 

requiring remedial efforts. Moreover, the operation of petitioner's special admissions program is quite different 

from the remedial measures approved in those cases. It prefers the designated minority groups at the expense of 

other individuals who are totally foreclosed from competition for the 16 special admissions seats in every 

Medical School class. Because of that foreclosure, some individuals are excluded from enjoyment of a state-

provided benefit — admission to the Medical School — they otherwise would receive. When a classification 

denies an individual opportunities or benefits enjoyed by others solely because of his race or ethnic background, 

it must be regarded as suspect. E.g., McLaurin v. Oklahoma State Regents 339 U.S., at 641-642. 

We have held that in "order to justify the use of a suspect classification, a State must show that its purpose or 

interest is both constitutionally permissible and substantial, and that its use of the classification is `necessary . . . 

to the accomplishment' of its purpose or the safeguarding of its interest." In re Griffiths, 413 U.S. 717, 721-

722 (1973) (footnotes omitted); Loving v. Virginia, 388 U.S., at 11; McLaughlin v.Florida, 379 U.S. 184, 196 

(1964). 
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The special admissions program purports to serve the purposes of: (i) "reducing the historic deficit of 

traditionally disfavored minorities in medical schools and in the medical profession," Brief for Petitioner ; (ii)  

countering the effects of societal discrimination;43 (iii) increasing the number of physicians who will practice 

in communities currently underserved; and (iv) obtaining the educational benefits that flow from an ethnically 

diverse student body. It is necessary to decide which, if any, of these purposes is substantial enough to support the 

use of a suspect classification. 

A number of distinct subgoals have been advanced as falling under the rubric of "compensation for past  

discrimination." For example, it is said that preferences for Negro applicants may compensate for harm done them 

personally, or serve to place them at economic levels they might have attained but for discrimination against  

their forebears. Greenawalt, supra n. 25, at 581586. Another view of the "compensation" goal is that it serves as a  

form of reparation by the "majority" to a victimized group as a whole. B. Bittker, The Case for Black Reparations 

(1973). That justification for racial or ethnic preference has been subjected to much criticism. E.g., Greenawalt, 

supra n. 25, at 581; Posner, supra n. 25, at 16-17, and n. 33. Finally, it has been argued that ethnic preferences 

"compensate" the group by providing examples of success whom other members of the group will emulate, thereby 

advancing the group's interest and society's interest in encouraging new generations to overcome the barriers and 

frustrations of the past. Redish, supra n. 25, at 391. For purposes of analysis these subgoals need not be considered 

separately. 

Racial classifications in admissions conceivably could serve a fifth purpose, one which petitioner does not 

articulate: fair appraisal of each individual's academic promise in the light of some cultural bias in grading or  

testing procedures. To the extent that race and ethnic background were considered only to the extent of curing 

established inaccuracies in predicting academic performance, it might be argued that there is no "preference" at  all. 

Nothing in this record, however, suggests either that any of the quantitative factors considered by the Medical  

School were culturally biased or that petitioner's special admissions program was formulated to correct for any  

such biases. Furthermore, if race or ethnic background were used solely to arrive at an unbiased prediction of 

academic success, the reservation of fixed numbers of seats would be inexplicable. 

If petitioner's purpose is to assure within its student body some specified percentage of a particular group 

merely because of its race or ethnic origin, such a preferential purpose must be rejected not as insubstantial 

but as facially invalid. Preferring members of any one group for no reason other than race or ethnic origin is  

discrimination for its own sake. This the Constitution forbids. E.g., Loving v. Virginia, supra, at 11; 

McLaughlin 

v. Florida, supra, at 196; Brown v. Board of Education, 347 U.S. 483 (1954). 

The State certainly has a legitimate and substantial interest in ameliorating, or eliminating where feasible, the  

disabling effects of identified discrimination. The line of school desegregation cases, commencing with Brown, 
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attests to the importance of this state goal and the commitment of the judiciary to affirm all lawful means toward 

its attainment. In the school cases, the States were required by court order to redress the wrongs worked by 

specific instances of racial discrimination. That goal was far more focused than the remedying of the effects of 

"societal discrimination," an amorphous concept of injury that may be ageless in its reach into the past. 

We have never approved a classification that aids persons perceived as members of relatively victimized groups 

at the expense of other innocent individuals in the absence of judicial, legislative, or administrative findings of 

constitutional or statutory violations. See, e.g., Teamsters v. United States, 431 U.S. 324, 367-376 (1977); United 

Jewish Organizations 430 U.S., at 155-156; South Carolina v. Katzenbach, 383 U.S. 301, 308 (1966). After 

such findings have been made, the governmental interest in preferring members of the injured groups at the 

expense of others is substantial, since the legal rights of the victims must be vindicated. In such a case, the extent 

of the injury and the consequent remedy will have been judicially, legislatively, or administrative defined. Also, 

the remedial action usually remains subject to continuing oversight to assure that it will work the least harm 

possible to other innocent persons competing for the benefit. Without such findings of constitutional or 

statutory violations, it cannot be said that the government has any greater interest in helping one individual 

than in refraining from harming another. Thus, the government has no compelling justification for inflicting 

such harm. 

MR. JUSTICE BRENNAN, MR. JUSTICE WHITE, MR. JUSTICE MARSHALL, and 
MR. JUSTICE 

BLACKMUN misconceive the scope of this Court's holdings under Title VII when they suggest that 

"disparate impact" alone is sufficient to establish a violation of that statute and, by analogy, other civil rights 

measures. See post, at 363-366, and n. 42. That this was not the meaning of Title VII was made quite clear in 

the seminal decision in this area, Griggs v. Duke Power Co., 401 U.S. 424 (1971): " Discriminatory preference 

for any group, minority or majority, is precisely and only what Congress has proscribed. What is required by 

Congress is the removal of artificial, arbitrary, and unnecessary barriers to employment when the barriers operate 

invidiously to discriminate on the basis of racial or other impermissible classification." Id., at 431 (emphasis 

added). 

Thus, disparate impact is a basis for relief under Title VII only if the practice in question is not 

founded on "business necessity," ibid., or lacks "a manifest relationship to the employment in question," id., at 

432. See also McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-803, 805-806 (1973). Nothing in 

this record — as opposed to some of the general literature cited by MR. JUSTICE BRENNAN, 

MR. JUSTICE WHITE, MR. JUSTICE MARSHALL, and MR. JUSTICE BLACKMUN — even 

remotely suggests that the disparate impact of the general admissions program at Davis Medical School, 

resulting primarily from the sort of disparate test scores and grades set forth in n. 7, supra, is without 

educational justification. 

Moreover, the presumption in Griggs — that disparate impact without any showing of business 

justification established the existence of discrimination in violation of the statute — was based on legislative 

determinations, 
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wholly absent here, that past discrimination had handicapped various minority groups to such an extent that 

disparate impact could be traced to identifiable instances of past discrimination: 

"[Congress sought] to achieve equality of employment opportunities and remove barriers that have operated 

in the past to favor an identifiable group of white employees over other employees. Under the Act, practices, 

procedures, or tests neutral on their face, and even neutral in terms of Page 309 intent, cannot be maintained if  

they operate to `freeze' the status quo of prior discriminatory employment practices." Griggs, supra, at 429-430. 

See, e.g., H.R. Rep. No. 914, 88th Cong., 1st Sess., pt. 2, p. 26 (1963) ("Testimony supporting the fact 

of discrimination in employment is overwhelming"). See generally Vaas, Title VII: The Legislative History, 

7 B. C. Ind. Com. L. Rev. 431 (1966). The Court emphasized that "the Act does not command that any person 

be hired simply because he was formerly the subject of discrimination, or because he is a member of a minority 

group." 401 U.S., at 430-431. Indeed, § 703(j) of the Act makes it clear that preferential treatment for an 

individual or minority group to correct an existing "imbalance" may not be required under Title VII. 42 

U.S.C. § 2000e-2 (j). Thus, Title VII principles support the proposition that findings of identified 

discrimination must precede the fashioning of remedial measures embodying racial classifications. 

Petitioner does not purport to have made, and is in no position to make, such findings. Its broad mission is 

education, not the formulation of any legislative policy or the adjudication of particular claims of illegality. 

For reasons similar to those stated in Part III of this opinion, isolated segments of our vast governmental 

structures are not competent to make those decisions, at least in the absence of legislative mandates and 

legislatively determined criteria. Cf. Hampton v. Mow Sun Wong, 426 U.S. 88 (1976); n. 41, supra. Before 

relying upon these sorts of findings in establishing a racial classification, a governmental body must have the 

authority and capability to establish, in the record, that the classification is responsive to identified 

discrimination. See, e.g., Califano v. Webster, 430 U.S., at 316-321; Califano v. Goldfarb, 430 U.S., at 212-217. 

Lacking this capability, petitioner has not carried its burden of justification on this issue. 

For example, the University is unable to explain its selection of only the four favored groups — 

Negroes, MexicanAmericans, American Indians, and Asians — for preferential treatment. The inclusion of the 

last group is especially curious in light of the substantial numbers of Asians admitted through the regular 

admissions process. See also n. 37, supra. 

Hence, the purpose of helping certain groups whom the faculty of the Davis Medical School perceived as 

victims of "societal discrimination" does not justify a classification that imposes disadvantages upon persons like  

respondent, who bear no responsibility for whatever harm the beneficiaries of the special admissions program are 

thought to have suffered. To hold otherwise would be to convert a remedy heretofore reserved for violations of  

legal rights into a privilege that all institutions throughout the Nation could grant at their pleasure to 

whatever 
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groups are perceived as victims of societal discrimination. That is a step we have never approved. Cf. Pasadena 

City Board of Education v. Spangler, 427 U.S. 424 (1976). 

Petitioner identifies, as another purpose of its program, improving the delivery of health-care services to 

communities currently underserved. It may be assumed that in some situations a State's interest in facilitating 

the health care of its citizens is sufficiently compelling to support the use of a suspect classification. But there 

is virtually no evidence in the record indicating that petitioner's special admissions program is either needed 

or geared to promote that goal.46 The court below addressed this failure of proof: 

The only evidence in the record with respect to such underservice is a newspaper article. Record 473. 

"The University concedes it cannot assure that minority doctors who entered under the program, all of whom 

expressed an `interest' in practicing in a disadvantaged community, will actually do so. It may be correct to 

assume that some of them will carry out this intention, and that it is more likely they will practice in 

minority communities than the average white doctor. (See Sandalow, Racial Preferences in Higher 

Education: Political Responsibility and the Judicial Role (1975) 42 U. Chi. L. Rev. 653, 688.) Nevertheless, 

there are more precise and reliable ways to identify applicants who are genuinely interested in the medical 

problems of minorities than by race. An applicant of whatever race who has demonstrated his concern for 

disadvantaged minorities in the past and who declares that practice in such a community is his primary 

professional goal would be more likely to contribute to alleviation of the medical shortage than one who is 

chosen entirely on the basis of race and disadvantage. In short, there is no empirical data to demonstrate 

that any one race is more selflessly socially oriented or by contrast that another is more selfishly acquisitive." 18 

Cal.3d, at 56, 553 P.2d, at 1167. 

Petitioner simply has not carried its burden of demonstrating that it must prefer members of particular ethnic 

groups over all other individuals in order to promote better health-care delivery to deprived citizens. 

Indeed, petitioner has not shown that its preferential classification is likely to have any significant effect on the 

problem. 

It is not clear that petitioner's two-track system, even if adopted throughout the country, would substantially 

increase representation of blacks in the medical profession. That is the finding of a recent study by Sleeth Mishell, 

Black UnderRepresentation in United States Medical Schools, 297 New England J. of Med. 1146 (1977). 

Those authors maintain that the cause of black underrepresentation lies in the small size of the national pool 

of qualified black applicants. In their view, this problem is traceable to the poor premedical experiences of 

black undergraduates, and can be remedied effectively only by developing remedial programs for black students 

before they enter college. 

The fourth goal asserted by petitioner is the attainment of a diverse student body. This clearly is a  

constitutionally permissible goal for an institution of higher education. Academic freedom, though not a  

specifically enumerated constitutional right, long has been viewed as a special concern of the First Amendment. 
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The freedom of a university to make its own judgments as to education includes the selection of its student body.  

Mr. Justice Frankfurter summarized the "four essential freedoms" that constitute academic freedom: "`It is the 

business of a university to provide that atmosphere which is most conductive to speculation, experiment and 

creation. It is an atmosphere in which there prevail "the four essential freedoms" of a university — to determine 

for itself on academic grounds who may teach, what may be taught, how it shall be taught, and who may be  

admitted to study.'" Sweezy v. New Hampshire 354 U.S. 234, 263 (1957) (concurring in result). 

Our national commitment to the safeguarding of these freedoms within university communities was 

emphasized in Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967): 

"Our Nation is deeply committed to safeguarding academic freedom which is of transcendent value to all of 

us and not merely to the teachers concerned. That freedom is therefore a special concern of the First Amendment 

. . . . The Nation's future depends upon leaders trained through wide exposure to that robust exchange of ideas  

which discovers truth `out of a multitude of tongues, [rather] than through any kind of authoritative 

selection.' United States v. Associated Press 52 F. Supp. 362, 372." The atmosphere of "speculation, experiment 

and creation" 

— so essential to the quality of higher education — is widely believed to be promoted by a diverse student body. 

As the Court noted in Keyishian, it is not too much to say that the "nation's future depends upon leaders trained 

through wide exposure" to the ideas and mores of students as diverse as this Nation of many peoples. 

The president of Princeton University has described some of the benefits derived from a diverse student  

body: "[A] great deal of learning occurs informally. It occurs through interactions among students of both 

sexes; of different races, religions, Page 313 and backgrounds; who come from cities and rural areas, from 

various states and countries; who have a wide variety of interests, talents, and perspectives; and who are able, 

directly or indirectly, to learn from their differences and to stimulate one another to reexamine even their most 

deeply held assumptions about themselves and their world. As a wise graduate of ours observed in commenting on 

this aspect of the educational process, `People do not learn very much when they are surrounded only by the likes 

of themselves.' . . . . . 

"In the nature of things, it is hard to know how, and when, and even if, this informal `learning through 

diversity' actually occurs. 

It does not occur for everyone. For many, however, the unplanned, casual encounters with roommates, 

fellow sufferers in an organic chemistry class, student workers in the library, teammates on a basketball squad, 

or other participants in class affairs or student government can be subtle and yet powerful sources of improved 

understanding and personal growth." Bowen, Admissions and the Relevance of Race, Princeton Alumni 

Weekly 7, 9 (Sept. 26, 1977). 
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Thus, in arguing that its universities must be accorded the right to select those students who will contribute 

the most to the "robust exchange of ideas," petitioner invokes a countervailing constitutional interest, that of 

the First Amendment. In this light, petitioner must be viewed as seeking to achieve a goal that is of 

paramount importance in the fulfillment of its mission. 

It may be argued that there is greater force to these views at the undergraduate level than in a medical  

school where the training is centered primarily on professional competency. But even at the graduate level, our  

tradition and experience lend support to the view that the contribution of diversity is substantial. In Sweatt 

v. Painter, 339 U.S., at 634, the Court made a similar point with specific reference to legal education: "The 

law school, the proving ground for legal learning and practice, cannot be effective in isolation from the 

individuals and institutions with which the law interacts. Few students and no one who has practiced law 

would choose to study in an academic vacuum, removed from the interplay of ideas and the exchange of views 

with which the law is concerned." Physicians serve a heterogeneous population. An otherwise qualified medical 

student with a particular background — whether it be ethnic, geographic, culturally advantaged or 

disadvantaged — may bring to a professional school of medicine experiences, outlooks, and ideas that enrich the 

training of its student body and better equip its graduates to render with understanding their vital service to 

humanity. 

Graduate admissions decisions, like those at the undergraduate level, are concerned with "assessing the 

potential contributions to the society of each individual candidate following his or her graduation — 

contributions defined in the broadest way to include the doctor and the poet, the most active participant 

in business or government affairs and the keenest critic of all things organized, the solitary scholar and the  

concerned parent." Id., at 10. 

Ethnic diversity, however, is only one element in a range of factors a university properly may consider 

in attaining the goal of a heterogeneous student body. Although a university must have wide discretion in 

making the sensitive judgments as to who should be admitted, constitutional limitations protecting individual 

rights may not be disregarded. Respondent urges — and the courts below have held — that petitioner's dual 

admissions program is a racial classification that impermissibly infringes his rights under the Fourteenth 

Amendment. As the interest of diversity is compelling in the context of a university's admissions program, the 

question remains whether the program's racial classification is necessary to promote this interest. 

In re Griffiths 413 U.S., at 721-722. 

It may be assumed that the reservation of a specified number of seats in each class for individuals from the 

preferred ethnic groups would contribute to the attainment of considerable ethnic diversity in the student body. 

But petitioner's argument that this is the only effective means of serving the interest of diversity is seriously 

flawed. In a most fundamental sense the argument misconceives the nature of the state interest that would 
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justify consideration of race or ethnic background. It is not an interest in simple ethnic diversity, in which a  

specified percentage of the student body is in effect guaranteed to be members of selected ethnic groups, with the 

remaining percentage an undifferentiated aggregation of students. The diversity that furthers a compelling state 

interest encompasses a far broader array of qualifications and characteristics of which racial or ethnic origin is but 

a single though important element. Petitioner's special admissions program, focused solely on ethnic diversity, 

would hinder rather than further attainment of genuine diversity. 

See Manning, The Pursuit of Fairness in Admissions to Higher Education, in Carnegie Council on 

Policy Studies in Higher Education, Selective Admissions in Higher Education 19, 57-59 (1977). 

Nor would the state interest in genuine diversity be served by expanding petitioner's two-track system 

into a multitrack program with a prescribed number of seats set aside for each identifiable category of 

applicants. Indeed, it is inconceivable that a university would thus pursue the logic of petitioner's two-track 

program to the illogical end of insulating each category of applicants with certain desired qualifications from 

competition with all other applicants. 

The experience of other university admissions programs, which take race into account in achieving the  

educational diversity valued by the First Amendment, demonstrates that the assignment of a fixed number 

of places to a minority group is not a necessary means toward that end. An illuminating example is 

found in the Harvard College program: "In recent years Harvard College has expanded the concept of 

diversity to include students from disadvantaged economic, racial and ethnic groups. Harvard College now 

recruits not only Californians or Louisianans but also blacks and Chicanos and other minority students. 

"In practice, this new definition of diversity has meant that race has been a factor in some admission decisions. 

When the Committee on Admissions reviews the large middle group of applicants who are `admissible' and  

deemed capable of doing good work in their courses, the race of an applicant may tip the balance in his favor just 

as geographic origin or a life spent on a farm may tip the balance in other candidates' cases. A farm boy from Idaho 

can bring something to Harvard College that a Bostonian cannot offer. Similarly, a black student can usually bring 

something that a white person cannot offer [See Appendix hereto.] 

"In Harvard College admissions the Committee has not set target-quotas for the number of blacks, or of 

musicians, football players, physicists or Californians to be admitted in a given year   But that awareness 

[of 

the necessity of including more than a token number of black students] does not mean that the Committee sets 

a minimum number of blacks or of people from west of the Mississippi who are to be admitted. It means only 

that in choosing among thousands of applicants who are not only `admissible' academically but have other strong 

qualities, the Committee, with a number of criteria in mind, pays some attention to distribution among many 
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types and categories of students." App. to Brief for Columbia University, Harvard University, Stanford 

University, and the University of Pennsylvania, as Amici Curiae 2-3. 

In such an admissions program, race or ethnic background may be deemed a "plus" in a particular applicant's 

file, yet it does not insulate the individual from comparison with all other candidates for the available seats. The 

file of a particular black applicant may be examined for his potential contribution to diversity without the factor 

of race being decisive when compared, for example, with that of an applicant identified as an Italian-American if 

the latter is thought to exhibit qualities more likely to promote beneficial educational pluralism. Such 

qualities could include exceptional personal talents, unique work or service experience, leadership potential, 

maturity, demonstrated compassion, a history of overcoming disadvantage, ability to communicate with the poor, 

or other qualifications deemed important. In short, an admissions program operated in this way is flexible 

enough to consider all pertinent elements of diversity in light of the particular qualifications of each applicant, and 

to place them on the same footing for consideration, although not necessarily according them the same weight. 

Indeed, the weight attributed to a particular quality may vary from year to year depending upon the "mix" 

both of the student body and the applicants for the incoming class. 

The admissions program at Princeton has been described in similar terms: "While race is not in and of  

itself a consideration in determining basic qualifications, and while there are obviously significant differences in  

background and experience among applicants of every race, in some situations race can be helpful information 

in enabling the admission officer to understand more fully what a particular candidate has accomplished — and 

against what odds. Similarly, such factors as family circumstances and previous educational opportunities may be 

relevant, either in conjunction with race or ethnic background (with which they may be associated) or on their 

own." Bowen, supra n. 48, at 8-9. For an illuminating discussion of such flexible admissions systems, see Manning, 

supra n. 50, at 57-59. 

This kind of program treats each applicant as an individual in the admissions process. The applicant who 

loses out on the last available seat to another candidate receiving a "plus" on the basis of ethnic background  

will not have been foreclosed from all consideration for that seat simply because he was not the right color or 

had the wrong surname. It would mean only that his combined qualifications, which may have included 

similar nonobjective factors, did not outweigh those of the other applicant. His qualifications would have been 

weighed fairly and competitively, and he would have no basis to complain of unequal treatment under the 

Fourteenth Amendment. 

The denial to respondent of this right to individualized consideration without regard to his race is the 

principal evil of petitioner's special admissions program. Nowhere in the opinion of MR. JUSTICE 

BRENNAN, 
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MR. JUSTICE WHITE, MR. JUSTICE MARSHALL, and MR. JUSTICE BLACKMUN is this 
denial even 

addressed. 

It has been suggested that an admissions program which considers race only as one factor is simply a subtle  

and more sophisticated — but no less effective — means of according racial preference than the Davis program. A 

facial intent to discriminate, however, is evident in petitioner's preference program and not denied in this case. No 

such facial infirmity exists in an admissions program where race or ethnic background is simply one element — to 

be weighed fairly against other elements — in the selection process. "A boundary line," as Mr. Justice Frankfurter 

remarked in another connection, "is none the worse for being narrow." McLeod v. Dilworth, 322 U.S. 327,  

329 (1944). And a court would not assume that a university, professing to employ a facially 

nondiscriminatory admissions policy, would operate it as a cover for the functional equivalent of a quota system. 

In short, good faith would be presumed in the absence of a showing to the contrary in the manner permitted by 

our cases. See, e.g., Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U.S. 252 (1977); Washington 

v. Davis, 426 U.S. 229 (1976); Swain v. Alabama, 380 U.S. 202 (1965). 

Universities, like the prosecutor in Swain, may make individualized decisions, in which ethnic 

background plays a part, under a presumption of legality and legitimate educational purpose. So long as the 

university proceeds on an individualized, case-by-case basis, there is no warrant for judicial interference in 

the academic process. If an applicant can establish that the institution does not adhere to a policy of individual 

comparisons, or can show that a systematic exclusion of certain groups results, the presumption of legality might 

be overcome, creating the necessity of proving legitimate educational purpose. There also are strong policy 

reasons that correspond to the constitutional distinction between petitioner's preference program and one 

that assures a measure of competition among all applicants. Petitioner's program will be viewed as 

inherently unfair by the public generally as well as by applicants for admission to state universities. Fairness in 

individual competition for opportunities, especially those provided by the State, is a widely cherished American 

ethic. Indeed, in a broader sense, an underlying assumption of the rule of law is the worthiness of a system of 

justice based on fairness to the individual. As Mr. Justice Frankfurter declared in another connection, 

"[j]ustice must satisfy the appearance of justice." 

Offutt v. United States, 348 U.S. 11, 14 (1954). 

In summary, it is evident that the Davis special admissions program involves the use of an explicit racial  

classification never before countenanced by this Court. It tells applicants who are not Negro, Asian, or 

Chicano that they are totally excluded from a specific percentage of the seats in an entering class. No matter 

how strong their qualifications, quantitative and extracurricular, including their own potential for 

contribution to 
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educational diversity, they are never afforded the chance to compete with applicants from the preferred groups for 

the special admissions seats. 

At the same time, the preferred applicants have the opportunity to compete for every seat in the class. 

The fatal flaw in petitioner's preferential program is its disregard of individual rights as guaranteed by 

the Fourteenth Amendment. Shelley v. Kraemer, 334 U.S., at 22. Such rights are not absolute. But when a 

State's distribution of benefits or imposition of burdens hinges on ancestry or the color of a person's skin, that 

individual is entitled to a demonstration that the challenged classification is necessary to promote a substantial state 

interest. Petitioner has failed to carry this burden. For this reason, that portion of the California court's judgment 

holding petitioner's special admissions program invalid under the Fourteenth Amendment must be affirmed. 

In enjoining petitioner from ever considering the race of any applicant, however, the courts below failed to  

recognize that the State has a substantial interest that legitimately may be served by a properly devised admissions 

program involving the competitive consideration of race and ethnic origin. For this reason, so much of the  

California court's judgment as enjoins petitioner from any consideration of the race of any applicant must be 

reversed. 

With respect to respondent's entitlement to an injunction directing his admission to the Medical School,  

petitioner has conceded that it could not carry its burden of proving that, but for the existence of its unlawful 

special admissions program, respondent still would not have been admitted. Hence, respondent is entitled to the 

injunction, and that portion of the judgment must be affirmed. 

There is no occasion for remanding the case to permit petitioner to reconstruct what might have happened 

if it had been operating the type of program described as legitimate in Part V, supra. Cf. Mt. Healthy Page 

321 City Board of Ed. v. Doyle, 429 U.S. 274, 284-287 (1977). In Mt. Healthy, there was considerable doubt 

whether protected First Amendment activity had been the "but for" cause of Doyle's protested discharge. Here, in 

contrast, there is no question as to the sole reason for respondent's rejection — purposeful racial discrimination in 

the form of the special admissions program. Having injured respondent solely on the basis of an unlawful 

classification, petitioner cannot now hypothesize that it might have employed lawful means of achieving the same 

result. See Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U.S., at 265-266. No one can say 

how — or even if — petitioner would have operated its admissions process if it had known that legitimate 

alternatives were available. Nor is there a record revealing that legitimate alternative grounds for the decision 

existed, as there was in Mt. Healthy. In sum, a remand would result in fictitious recasting of past conduct. 

APPENDIX TO OPINION OF POWELL, J. 

Harvard College Admissions Program 
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This statement appears in the Appendix to the Brief for Columbia University, Harvard University, 

Stanford University, and the University of Pennsylvania, as Amici Curiae. 

For the past 30 years Harvard College has received each year applications for admission that greatly exceed 

the number of places in the freshman class. The number of applicants who are deemed to be not "qualified" is 

comparatively small. The vast majority of applicants demonstrate through test scores, high school records 

and teachers' recommendations that they have the academic ability to do adequate work at Harvard, and 

perhaps to do it with distinction. Faced with the dilemma of choosing among a large number of "qualified" 

candidates, the Committee on Admissions could use the single criterion of scholarly excellence and attempt to 

determine who among the candidates were likely to perform best academically. But for the past 30 years the 

Committee on Admissions has never adopted this approach. The belief has been that if scholarly excellence were 

the sole or even predominant criterion, Harvard College would lose a great deal of its vitality and intellectual 

excellence and that the quality of the educational experience offered to all students would suffer. Final Report of 

W.J. Bender, Chairman of the Admission and Scholarship Committee and Dean of Admissions and 

Financial Aid, pp. 20 et seq. (Cambridge, 1960). Consequently, after selecting those students whose 

intellectual potential will seem extraordinary to the faculty — perhaps 150 or so out of an entering class of 

over 1,100 — the Committee seeks 

— variety in making its choices. This has seemed important . . . in part because it adds a critical ingredient to the  

effectiveness of the educational experience [in Harvard College].   The effectiveness of our students' educational 

experience has seemed to the Committee to be affected as importantly by a wide variety of interests, talents, 

backgrounds and career goals as it is by a fine faculty and our libraries, laboratories and housing arrangements.  

(Dean of Admissions Fred L. Glimp, Final Report to the Faculty of Arts and Sciences, 65 Official 

Register of Harvard University No. 25, 93, 104-105 (1968) (emphasis supplied). 

The belief that diversity adds an essential ingredient to the educational process has long been a tenet of 

Harvard College admissions. Fifteen or twenty years ago, however, diversity meant students from 

California, New York, and Massachusetts; city dwellers and farm boys; violinists, painters and football 

players; biologists, historians and classicists; potential stockbrokers, academics and politicians. The result was 

that very few ethnic or racial minorities attended Harvard College. In recent years Harvard College has 

expanded the concept of diversity to include students from disadvantaged economic, racial and ethnic 

groups. Harvard College now recruits not only Californians or Louisianians but also blacks and Chicanos 

and other minority students. Contemporary conditions in the United States mean that if Harvard College 

is to continue to offer a first-rate education to its students, minority representation in the undergraduate 

body cannot be ignored by the Committee on Admissions. 
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In practice, this new definition of diversity has meant that race has been a factor in some admission decisions. 

When the Committee on Admissions reviews the large middle group of applicants who are "admissible" and  

deemed capable of doing good work in their courses, the race of an applicant may tip the balance in his favor just  

as geographic origin or a life spent on a farm may tip the balance in other candidates' cases. A farm boy from Idaho 

can bring something to Harvard College that a Bostonian cannot offer. Similarly, a black student can usually  

bring something that a white person cannot offer. The quality of the educational experience of all the students in 

Harvard College depends in part on these differences in the background and outlook that students bring 

with them. 

In Harvard College admissions the Committee has not set target-quotas for the number of blacks, or of 

musicians, football players, physicists or Californians to be admitted in a given year. At the same time the  

Committee is aware that if Harvard College is to provide a truly heterogen[e]ous environment that reflects  

the rich diversity of the United States, it cannot be provided without some attention to numbers. It would 

not make sense, for example, to have 10 or 20 students out of 1,100 whose homes are west of the Mississippi. 

Comparably, 10 or 20 black students could not begin to bring to their classmates and to each other the 

variety of points of view, backgrounds and experiences of blacks in the United States. Their small numbers 

might also create a sense of isolation among the black students themselves and thus make it more difficult for 

them to develop and achieve their potential. Consequently, when making its decisions, the Committee on 

Admissions is aware that there is some relationship between numbers and achieving the benefits to be derived 

from a diverse student body, and between numbers and providing a reasonable environment for those students 

admitted. But that awareness does not mean that the Committee sets a minimum number of blacks or of people 

from west of the Mississippi who are to be admitted. It means only that in choosing among thousands of 

applicants who are not only "admissible" academically but have other strong qualities, the Committee, with a 

number of criteria in mind, pays some attention to distribution among many types and categories of students. The 

further refinements sometimes required help to illustrate the kind of significance attached to race. The Admissions 

Committee, with only a few places left to fill, might find itself forced to choose between A, the child of a 

successful black physician in an academic community with promise of superior academic performance, and B, a 

black who grew up in an inner-city ghetto of semiliterate parents whose academic achievement was lower but 

who had demonstrated energy and leadership as well as an apparently-abiding interest in black power. If a good 

number of black students much like A but few like B had already been admitted, the Committee might prefer 

B; and vice versa. If C, a white student with extraordinary artistic talent, were also seeking one of the remaining 

places, his unique quality might give him an edge over both A and B. Thus, the critical criteria are often 

individual qualities or experience not dependent upon race but sometimes associated with it. 
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Opinion  of  MR.  JUSTICE  BRENNAN,  MR.  JUSTICE  WHITE,  MR.  JUSTICE  
MARSHALL,  and 

MR. JUSTICE BLACKMUN, concurring in the judgment in part and dissenting in part. 

The Court today, in reversing in part the judgment of the Supreme Court of California, affirms the 

constitutional power of Federal and State Governments to act affirmatively to achieve equal opportunity for 

all. The difficulty of the issue presented — whether government may use raceconscious programs to redress 

the continuing effects of past discrimination — and the mature consideration which each of our Brethren has 

brought to it have resulted in many opinions, no single one speaking for the Court. But this should not and must 

not mask the central meaning of today's opinions: Government may take race into account when it acts not to 

demean or insult any racial group, but to remedy disadvantages cast on minorities by past racial prejudice, at least  

when appropriate findings have been made by judicial, legislative, or administrative bodies with competence to 

act in this area. 

THE CHIEF JUSTICE and our Brothers STEWART, REHNQUIST, and STEVENS, have 

concluded that Title VI of the Civil Rights Act of 1964, 78 Stat. 252, as amended, 42 U.S.C. § 2000d et seq., 

prohibits programs such as that at the Davis Medical School. On this statutory theory alone, they would hold that 

respondent Allan Bakke's rights have been violated and that he must, therefore, be admitted to the Medical 

School. Our Brother POWELL, reaching the Constitution, concludes that, although race may be taken into 

account in university admissions, the particular special admissions program used by petitioner, which 

resulted in the exclusion of respondent Bakke, was not shown to be necessary to achieve petitioner's stated 

goals. Accordingly, these Members of the Court form a majority of five affirming the judgment of the Supreme 

Court of California insofar as it holds that respondent Bakke "is entitled to an order that he be admitted to the 

University." 18 Cal.3d 34, 64, 553 P.2d 1152, 1172 (1976). 

We agree with MR. JUSTICE POWELL that, as applied to the case before us, Title VI goes no further 

in prohibiting the use of race than the Equal Protection Clause of the Fourteenth Amendment itself. We also 

agree that the effect of the California Supreme Court's affirmance of the judgment of the Superior Court of 

California would be to prohibit the University from establishing in the future affirmative-action programs 

that take race into account. See ante, at 271 n. Since we conclude that the affirmative admissions program at the 

Davis Medical School is constitutional, we would reverse the judgment below in all respects. MR. JUSTICE 

POWELL agrees that some uses of race in university admissions are permissible and, therefore, he joins with us 

to make five votes reversing the judgment below insofar as it prohibits the University from establishing 

raceconscious programs in the future. 
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We also agree with MR. JUSTICE POWELL that a plan like the "Harvard" plan, see ante, at 316-318, 

is constitutional under our approach, at least so long as the use of race to achieve an integrated student body 

is necessitated by the lingering effects of past discrimination. 

Our Nation was founded on the principle that "all Men are created equal." Yet candor requires 

acknowledgment that the Framers of our Constitution, to forge the 13 Colonies into one Nation, openly 

compromised this principle of equality with its antithesis: slavery. The consequences of this compromise are  

well known and have aptly been called our promise are well known and have aptly been called our "American 

Dilemma." Still, it is well to recount how recent the time has been, if it has yet come, when the promise of our 

principles has flowered into the actuality of equal opportunity for all regardless of race or color. 

The Fourteenth Amendment, the embodiment in the Constitution of our abiding belief in human equality, 

has been the law of our land for only slightly more than half its 200 years. And for half of that half, the 

Equal Protection Clause of the Amendment was largely moribund so that, as late as 1927, Mr. Justice 

Holmes could sum up the importance of that Clause by remarking that it was the "last resort of constitutional 

arguments." Buck 

v. Bell, 274 U.S. 200, 208 (1927). Worse than desuetude, the Clause was early turned against those whom it was 

intended to set free, condemning them to a "separate but equal" status before the law, a status always separate but 

seldom equal. Not until 1954 — only 24 years ago — was this odious doctrine interred by our decision in 

Brown 

v. Board of Education, 347 U.S. 483 ( Brown I), and its progeny, which proclaimed that separate schools and 

public facilities of all sorts were inherently unequal and forbidden under our Constitution. Even then 

inequality was not eliminated with "all deliberate speed." Brown v. Board of Education, 349 U.S. 294, 301 (1955). 

In 19684 and again in 1971,5 for example, we were forced to remind school boards of their obligation to 

eliminate racial discrimination root and branch. And a glance at our docket6 and at dockets of lower courts will 

show that even today officially sanctioned discrimination is not a thing of the past. 

See Plessy v. Ferguson, 163 U.S. 537 (1896). 

New Orleans City Park Improvement Assn. v. Detiege, 358 U.S. 54 (1958); Muir v. Louisville Park 

Theatrical Assn., 347 U.S. 971 (1954); Mayor of Baltimore v. Dawson, 350 U.S. 877 (1955); Holmes v. 

Atlanta, 350 U.S. 

879 (1955); Gayle v. Browder, 352 U.S. 903 (1956). 

See Green v. County School Board, 391U.S. 430 (1968). 

See Swann v. Charlotte-Mecklenburg Board of Education, 402 U.S. 1 (1971); Davis v. School Comm'rs 

of Mobile County, 402 U.S. 33 (1971); North Carolina Board of Education v. Swann, 402 U.S. 43 (1971). 

See, e.g., cases collected in Monell v. New York City Dept. of Social Services, 436 U.S. 658, 663 n. 5 (1978). 

Against this background, claims that law must be "color-blind" or that the datum of race is no longer relevant 

to public policy must be seen as aspiration rather than as description of reality. This is not to denigrate aspiration; 
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for reality rebukes us that race has too often been used by those who would stigmatize and oppress minorities. Yet 

we cannot — and, as we shall demonstrate, need not under our Constitution or Title VI, which merely 

extends the constraints of the Fourteenth Amendment to private parties who receive federal funds — let color 

blindness become myopia which masks the reality that many "created equal" have been treated within our 

lifetimes as inferior both by the law and by their fellow citizens. 

The threshold question we must decide is whether Title VI of the Civil Rights Act of 1964 bars 

recipients of federal funds from giving preferential consideration to disadvantaged members of racial minorities 

as part of a program designed to enable such individuals to surmount the obstacles imposed by racial 

discrimination.7 We join Parts I and V-C of our Brother POWELL'S opinion and three of us agree with his 

conclusion in Part II that this case does not require us to resolve the question whether there is a private right of 

action under Title VI.8 

Section 601 of Title VI provides: "No person in the United States shall, on the ground of race, color, 

or national origin, be excluded from participation in, be denied the benefits of, or be subjected to 

discrimination under any program or activity receiving Federal financial assistance." 42 U.S.C. § 2000d. 

MR. JUSTICE WHITE believes we should address the private-right-of-action issue. Accordingly, 

he has filed a separate opinion stating his view that there is no private right of action under Title VI. See post, p. 

379. 

In our view, Title VI prohibits only those uses of racial criteria that would violate the Fourteenth 

Amendment if employed by a State or its agencies; it does not bar the preferential treatment of racial minorities 

as a means of remedying past societal discrimination to the extent that such action is consistent with the 

Fourteenth Amendment. The legislative history of Title VI, administrative regulations interpreting the 

statute, subsequent congressional and executive action, and the prior decisions of this Court compel this 

conclusion. None of these sources lends support to the proposition that Congress intended to bar all race-

conscious efforts to extend the benefits of federally financed programs to minorities who have been historically 

excluded from the full benefits of American life. 

The history of Title VI — from President Kennedy's request that Congress grant executive departments 

and agencies authority to cut off federal funds to programs that discriminate against Negroes through final  

enactment of legislation incorporating his proposals — reveals one fixed purpose: to give the Executive 

Branch of Government clear authority to terminate federal funding of private programs that use race as a 

means of disadvantaging minorities in a manner that would be prohibited by the Constitution if 

engaged in by government. 

This purpose was first expressed in President Kennedy's June 19, 1963, message to Congress proposing 

the legislation that subsequently became the Civil Rights Act of 1964. 
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Representative Celler, the Chairman of the House Judiciary Committee, and the floor manager of the 

legislation in the House, introduced Title VI in words unequivocally expressing the intent to provide 

the Federal Government with the means of assuring that its funds were not used to subsidize racial 

discrimination inconsistent with the standards imposed by the Fourteenth and Fifth Amendments upon state and 

federal action. "Simple justice requires that public funds, to which all taxpayers of all races contribute, not be 

spent in any fashion which encourages, entrenches, subsidizes or results in racial discrimination. Direct 

discrimination by Federal, State or local governments is prohibited by the Constitution. But indirect 

discrimination, through the use of Federal funds, is just as invidious; and it should not be necessary to resort 

to the courts to prevent each 

individual violation. Congress and the Executive have their responsibilities to uphold the Constitution also . . . . 

"Many statutes providing Federal financial assistance, however, define with such precision both the  

Administrator's role and the conditions upon which specified amounts shall be given to designated recipients that 

the amount of administrative discretion remaining — which might be used to withhold funds if 

discrimination were not ended — is at best questionable. No administrator has the unlimited authority to 

invoke the Constitution in opposition to the mandate of the Congress. Nor would it always be helpful 

to require unconditionally — as is often proposed — the withdrawal of all Federal funds from programs urgently 

needed by Negroes as well as whites; for this may only penalize those who least deserve it without ending 

discrimination. 

"Instead of permitting this issue to become a political device often exploited by those opposed to social  

or economic progress, it would be better at this time to pass a single comprehensive provision making it clear 

that the Federal Government is not required, under any statute, to furnish any kind of financial assistance 

— by way of grant, loan, contract, guaranty, insurance, or otherwise — to any program or activity in which 

racial discrimination occurs. This would not permit the Federal Government to cut off all Federal aid of all 

kinds as a means of punishing an area for the discrimination occurring therein — but it would clarify the 

authority Page 330 of any administrator with respect to Federal funds or financial assistance and discriminatory 

practices." 109 Cong. Rec. 11161 (1963). 

"The bill would offer assurance that hospitals financed by Federal money would not deny adequate care  

to Negroes. It would prevent abuse of food distribution programs whereby Negroes have been known to be 

denied food surplus supplies when white persons were given such food. It would assure Negroes the benefits now 

accorded only white students in programs of high[er] education financed by Federal funds. It would, in 

short, assure the existing right to equal treatment in the enjoyment of Federal funds. It would not destroy any 

rights of private property or freedom of association." 110 Cong. Rec. 1519 (1964). 

It was clear to Representative Celler that Title VI, apart from the fact that it reached all federally funded 

activities even in the absence of sufficient state or federal control to invoke the Fourteenth or Fifth Amendments, 
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was not placing new substantive limitations upon the use of racial criteria, but rather was designed to extend to 

such activities "the existing right to equal treatment" enjoyed by Negroes under those Amendments, and he later  

specifically defined the purpose of Title VI in this way: 

"In general, it seems rather anomalous that the Federal Government should aid and abet discrimination on 

the basis of race, color, or national origin by granting money and other kinds of financial aid. It seems rather  

shocking, moreover, that while we have on the one hand the 14th amendment, which is supposed to do away 

with discrimination since it provides for equal protection of the laws, on the other hand, we have the Federal 

Government aiding and abetting those who persist in practicing racial discrimination. 

"It is for these reasons that we bring forth title VI. The enactment of title VI will serve to override 

specific provisions of law which contemplate Federal assistance to racially segregated institutions." Id., at 2467. 

Representative Celler also filed a memorandum setting forth the legal basis for the enactment of Title 

VI which reiterated the theme of his oral remarks: "In exercising its authority to fix the terms on which Federal 

funds will be disbursed . . ., Congress clearly has power to legislate so as to insure that the Federal Government 

does not become involved in a violation of the Constitution." Id., at 1528. 

Other sponsors of the legislation agreed with Representative Celler that the function of Title VI was to  

end the Federal Government's complicity in conduct, particularly the segregation or exclusion of Negroes, 

inconsistent with the standards to be found in the antidiscrimination provisions of the Constitution. 

Representative Lindsay, also a member of the Judiciary Committee, candidly acknowledged, in the course of 

explaining why Title VI was necessary, that it did not create any new standard of equal treatment beyond 

that contained in the Constitution: 

"Both the Federal Government and the States are under constitutional mandates not to discriminate. Many 

have raised the question as to whether legislation is required at all. Does not the Executive already have the power  

in the distribution of Federal funds to apply those conditions which will enable the Federal Government itself to 

live up to the mandate of the Constitution and to require States and local government entities to live up to the 

Constitution, most especially the 5th and 14th amendments?" Id., at 2467. 

He then explained that legislation was needed to authorize the termination of funding by the Executive 

Branch because existing legislation seemed to contemplate the expenditure of funds to support racially segregated 

institutions. Ibid. The views of Representatives Celler and Lindsay concerning the purpose and function of  

Title VI were shared by other sponsors and proponents of the legislation in the House.10 Nowhere is there 

any suggestion that Title VI was intended to terminate federal funding for any reason other than 

consideration of race or national origin by the recipient institution in a manner inconsistent with the 

standards incorporated in the Constitution. 
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See, e.g., 110 Cong. Rec. 2732 (1964) (Rep. Dawson); id., at 2481-2482 (Rep. Ryan); id., at 2766 (Rep. 

Matsunaga); id., at 2595 (Rep. Donahue). 

The Senate's consideration of Title VI reveals an identical understanding concerning the purpose and scope of 

the legislation. Senator Humphrey, the Senate floor manager, opened the Senate debate with a section-by-section 

analysis of the Civil Rights Act in which he succinctly stated the purpose of Title VI: 

"The purpose of title VI is to make sure that funds of the United States are not used to support racial  

discrimination. In many instances the practices of segregation or discrimination, which title VI seeks to end,  

are unconstitutional. This is clearly so wherever Federal funds go to a State agency which engages in racial  

discrimination. It may also be so where Federal funds go to support private, segregated institutions, under 

the decision in Simkins v. Moses H. Cone Memorial Hospital, 323 F.2d 959 (C.A. 4, 1963), [cert. denied, 376 

U.S. 938 (1964)]. In all cases, such discrimination is contrary to national policy, and to the moral sense of the 

Nation. Thus, title VI is simply designed to insure that Federal funds are spent in accordance with the 

Constitution and the moral sense of the Nation." Id., at 6544. 

Senator Humphrey, in words echoing statements in the House, explained that legislation was needed to  

accomplish this objective because it was necessary to eliminate uncertainty concerning the power of federal 

agencies to terminate financial assistance to programs engaging in racial discrimination in the face of 

various federal statutes which appeared to authorize grants to racially segregated institutions. Ibid. Although 

Senator Humphrey realized that Title VI reached conduct which, because of insufficient governmental action, 

might be beyond the reach of the Constitution, it was clear to him that the substantive standard imposed by 

the statute was that of the Fifth and Fourteenth Amendments. Senate supporters of Title VI repeatedly expressed 

agreement with Senator Humphrey's description of the legislation as providing the explicit authority and 

obligation to apply the standards of the Constitution to all recipients of federal funds. Senator Ribicoff 

described the limited function of Title VI: 

"Basically, there is a constitutional restriction against discrimination in the use of Federal funds; and title 

VI simply spells out the procedure to be used in enforcing that restriction." Id., at 13333. 

Other strong proponents of the legislation in the Senate repeatedly expressed their intent to assure that  

federal funds would only be spent in accordance with constitutional standards. See remarks of Senator Pastore, 

id., at 7057, 7062; Senator Clark, id., at 5243; Senator Allott, id., at 12675, 12677. 

There is also language in 42 U.S.C. § 2000d-5, enacted in 1966, which supports the conclusion that Title 

VI's standard is that of the Constitution. Section 2000d-5 provides that "for the purpose of determining 

Page 334 whether a local educational agency is in compliance with [Title VI], compliance by such agency 

with a final order or judgment of a Federal court for the desegregation of the school or school system operated by 

such agency 
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shall be deemed to be compliance with [Title VI], insofar as the matters covered in the order or judgment 

are concerned." This provision was clearly intended to avoid subjecting local educational agencies simultaneously 

to the jurisdiction of the federal courts and the federal administrative agencies in connection with the 

imposition of remedial measures designed to end school segregation. Its inclusion reflects the congressional 

judgment that the requirements imposed by Title VI are identical to those imposed by the Constitution as 

interpreted by the federal courts. 

Respondent's contention that Congress intended Title VI to bar affirmative-action programs designed to 

enable minorities disadvantaged by the effects of discrimination to participate in federally financed programs is 

also refuted by an examination of the type of conduct which Congress thought it was prohibiting by means of 

Title VI. The debates reveal that the legislation was motivated primarily by a desire to eradicate a very 

specific evil: federal financial support of programs which disadvantaged Negroes by excluding them from 

participation or providing them with separate facilities. Again and again supporters of Title VI emphasized 

that the purpose of the statute was to end segregation in federally funded activities and to end other 

discriminatory uses of race disadvantaging Negroes. Senator Humphrey set the theme in his speech presenting 

Title VI to the Senate: 

"Large sums of money are contributed by the United States each year for the construction, operation, and 

maintenance of segregated schools. 

. . . . . 

"Similarly, under the Hill-Burton Act, Federal grants are made to hospitals which admit whites only or 

Negroes only "In higher education also, a substantial part of the Federal grants to colleges, medical schools 

and so forth, in the South is still going to segregated institutions. 

"Nor is this all. In several States, agricultural extension services, supported by Federal funds, maintain 

racially segregated offices for Negroes and whites. . . . 

" . . . Vocational training courses, supported with Federal funds, are given in segregated schools and  

institutions and often limit Negroes to training in less skilled occupations. In particular localities i t is 

reported that Negroes have been cut off from relief rolls, or denied surplus agricultural commodities, or otherwise 

deprived of the benefit of federally assisted programs, in retaliation for their participation in voter registration 

drives, sit-in demonstrations and the like." Id., at 6543-6544. 

See also the remarks of Senator Pastore ( id., at 7054-7055); Senator Ribicoff ( id., at 7064-7065); Senator 

Clark ( id., at 5243, 9086); Senator Javits ( id., at 6050, 7102). 

As has already been seen, the proponents of Title VI in the House were motivated by the identical concern. 

See remarks of Representative Celler (110 Cong. Rec. 2467 (1964)); Representative Ryan ( id., at 

1643, 
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2481-2482); H.R. Rep. No. 914, 88th Cong., 1st Sess., pt. Additional Views of Seven Representatives 24-25 

(1963). 

The conclusion to be drawn from the foregoing is clear. Congress recognized that Negroes, in some cases with 

congressional acquiescence, were being discriminated against in the administration of programs and denied the 

full benefits of activities receiving federal financial support. It was aware that there were many federally funded 

programs and institutions which discriminated against minorities in a manner inconsistent with the standards of  

the Fifth and Fourteenth Amendments but whose activities might not involve sufficient state or federal 

action so as to be in violation of these Amendments. Moreover, Congress believed that it was questionable 

whether the Executive Branch possessed legal authority to terminate the funding of activities on the ground 

that they discriminated racially against Negroes in a manner violative of the standards contained in the 

Fourteenth and Fifth Amendments. Congress' solution was to end the Government's complicity in 

constitutionally forbidden racial discrimination by providing the Executive Branch with the authority and 

the obligation to terminate its financial support of any activity which employed racial criteria in a manner 

condemned by the Constitution. 

Of course, it might be argued that the Congress which enacted Title VI understood the Constitution to 

require strict racial neutrality or color blindness, and then enshrined that concept as a rule of statutory law. Later 

interpretation and clarification of the Constitution to permit remedial use of race would then not dislodge 

Title VI's prohibition of race-conscious action. But there are three compelling reasons to reject such a hypothesis. 

First, no decision of this Court has ever adopted the proposition that the Constitution must be colorblind. 

See infra, at 355-356. 

Second, even if it could be argued in 1964 that the Constitution might conceivably require color 

blindness, Congress surely would not have chosen to codify such a view unless the Constitution clearly 

required it. The legislative history of Title VI, as well as the statute itself, reveals a desire to induce 

voluntary compliance with the requirement of nondiscriminatory treatment.13 See § 602 of the Act, 42 

U.S.C. § 2000d-1 (no funds shall be terminated unless and until it has been "determined that compliance cannot 

be secured by voluntary means"); H.R. Rep. No. 914, 88th Cong., 1st Sess., pt. 1, p. 25 (1963); 110 Cong 

Rec. 13700 (1964) (Sen. Pastore); id., at 6546 (Sen. Humphrey). It is inconceivable that Congress intended 

to encourage voluntary efforts to eliminate the evil of racial discrimination while at the same time forbidding 

the voluntary use of race-conscious remedies to cure acknowledged or obvious statutory violations. Yet a reading 

of Title VI as prohibiting all action predicated upon race which adversely affects any individual would require 

recipients guilty of discrimination to await the imposition of such remedies by the Executive Branch. Indeed, 

such an interpretation of Title VI would prevent recipients of federal funds from taking race into account 

even when necessary to bring their programs into compliance with federal constitutional requirements. This 

would be a remarkable reading of a 
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statute designed to eliminate constitutional violations, especially in light of judicial decisions holding that under 

certain circumstances the remedial use of racial criteria is not only permissible but is constitutionally required to  

eradicate constitutional violations. For example, in Board of Education v. Swann, 402 U.S. 43 (1971), the 

Court held that a statute forbidding the assignment of students on the basis of race was unconstitutional 

because it would hinder the implementation of remedies necessary to accomplish the desegregation of a school 

system: "Just as the race of students must be considered in determining whether a constitutional violation has 

occurred, so also must race be considered in formulating a remedy." Id., at 46. Surely Congress did not intend 

to prohibit the use of racial criteria when constitutionally required or to terminate the funding of any entity 

which implemented such a remedy. It clearly desired to encourage all remedies, including the use of race, 

necessary to eliminate racial discrimination in violation of the Constitution rather than requiring the recipient 

to await a judicial adjudication of unconstitutionality and the judicial imposition of a racially oriented remedy. 

See separate opinion of MR. 

JUSTICE WHITE, post, at 382-

383, n. 2. 

Third, the legislative history shows that Congress specifically eschewed any static definition of 

discrimination in favor of broad language that could be shaped by experience, administrative necessity, and 

evolving judicial doctrine. Although it is clear from the debates that the supporters of Title VI intended to 

ban uses of race prohibited by the Constitution and, more specifically, the maintenance of segregated 

facilities, they never precisely defined the term "discrimination," or what constituted an exclusion from 

participation or a denial of benefits on the ground of race. This failure was not lost upon its opponents. 

Senator Ervin complained: "The word `discrimination,' as used in this reference, has no contextual 

explanation whatever, other than the provision that the discrimination `is to be against' individuals 

participating in or benefiting from federally assisted programs and activities on the ground specified. With 

this context, the discrimination condemned by this reference occurs only when an individual is treated 

unequally or unfairly because of his race, color, religion, or national origin. What constitutes unequal or unfair 

treatment? Section 601 and section 602 of title VI do not say. They leave the determination of that question to 

the executive department or agencies administering each program, without any guideline whatever to point out 

what is the congressional intent." 110 Cong. Rec. 5612 (1964). 

See also remarks of Representative Abernethy (id., at 1619); Representative Dowdy ( id., at 1632); Senator 

Talmadge ( id., at 5251); Senator Sparkman ( id., at 6052). Despite these criticisms, the legislation's 

supporters refused to include in the statute or even provide in debate a more explicit definition of what Title VI 

prohibited. The explanation for this failure is clear. Specific definitions were undesirable, in the views of the 

legislation's principal backers, because Title VI's standard was that of the Constitution and one that could 

and should be 
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administratively and judicially applied. See remarks of Senator Humphrey ( id., at 5253, 6553); Senator 

Ribicoff (id., at 7057, 13333); Senator Pastore ( id., at 7057); Senator Javits ( id., at 5606-5607, 6050). 

Indeed, there was a strong emphasis throughout Congress' consideration of Title VI on providing the 

Executive Branch with considerable flexibility in interpreting and applying the prohibition against racial  

discrimination. Attorney General Robert Kennedy testified that regulations had not been written into the  

legislation itself because the rules and regulations defining discrimination might differ from one program to  

another so that the term would assume different meanings in different contexts. This determination to preserve  

flexibility in the administration of Title VI was shared by the legislation's supporters. When Senator 

Johnston offered an amendment that would have expressly authorized federal grantees to take race into account 

in placing children in adoptive and foster homes, Senator Pastore opposed the amendment, which was ultimately 

defeated by a 56-29 vote, on the ground that federal administrators could be trusted to act reasonably and that 

there was no danger that they would prohibit the use of racial criteria under such circumstances. Id., at 13695. 

These remarks also reflect the expectations of Title VI's proponents that the application of the 

Constitution to the conduct at the core of their Page 339 concern — the segregation of Negroes in federally 

funded programs and their exclusion from the full benefits of such programs — was clear. See supra, at 333-336; 

infra, at 340-342, n. 17. 

Testimony of Attorney General Kennedy in Hearings before the Senate Committee on the Judiciary on S. 

1731 and S. 1750, 88th Cong., 1st Sess., 398-399 (1963). 

Congress' resolve not to incorporate a static definition of discrimination into Title VI is not surprising. 

In 1963 and 1964, when Title VI was drafted and debated, the courts had only recently applied the Equal 

Protection Clause to strike down public racial discrimination in America, and the scope of that Clause's 

nondiscrimination principle was in a state of flux and rapid evolution. Many questions, such as whether the 

Fourteenth Amendment barred only de jure discrimination or in at least some circumstances reached de facto 

discrimination, had not yet received an authoritative judicial resolution. The congressional debate reflects an 

awareness of the evolutionary change that constitutional law in the area of racial discrimination was 

undergoing in 1964. 

See, e.g., 110 Cong. Rec. 6544, 13820 (1964) (Sen. Humphrey); id., at 6050 (Sen. Javits); id., at 12677 (Sen. 

Allott). 

In sum, Congress' equating of Title VI's prohibition with the commands of the Fifth and 

Fourteenth Amendments, its refusal precisely to define that racial discrimination which it intended to 

prohibit, and its expectation that the statute would be administered in a flexible manner, compel the 

conclusion that Congress intended the meaning of the statute's prohibition to evolve with the interpretation 

of the commands of the Constitution. Thus, any claim that the use of racial criteria is barred by the plain 

language of the statute must 
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fail in light of the remedial purpose of Title VI and its legislative history. The cryptic nature of the language  

employed in Title VI merely reflects Congress' concern with the thenprevalent use of racial standards as a 

means of excluding or disadvantaging Negroes and its determination to prohibit absolutely such 

discrimination. We have recently held that "`[w]hen aid to construction of the meaning of words, as used in the 

statute, is available, there certainly can be no "rule of law" which forbids its use, however clear the words may 

appear on "superficial examination."'" Train v. Colorado Public Interest Research Group, 426 U.S. 1, 10 (1976), 

quoting United States v. American Trucking Assns., 310 U.S. 534, 543-544 (1940). This is especially so when, as 

is the case here, the literal application of what is believed to be the plain language of the statute, assuming that it is 

so plain, would lead to results in direct conflict with Congress' unequivocally expressed legislative purpose. 

Our Brother STEVENS finds support for a colorblind theory of Title VI in its legislative history, 

but his interpretation gives undue weight to a few isolated passages from among the thousands of pages of the 

legislative history of Title VI. See id., at 6547 (Sen. Humphrey); id., at 6047, 7055 (Sen. Pastore); id., at 12675 

(Sen. Allott); id., at 6561 (Sen. Kuchel). These fragmentary comments fall far short of supporting a Page 341 

congressional intent to prohibit a racially conscious admissions program designed to assist those who are likely to 

have suffered injuries from the effects of past discrimination. In the first place, these statements must be read 

in the context in which they were made. The concern of the speakers was far removed from the incidental 

injuries which may be inflicted upon non-minorities by the use of racial preferences. It was rather with the evil of 

the segregation of Negroes in federally financed programs and, in some cases, their arbitrary exclusion on account 

of race from the benefits of such programs. Indeed, in this context there can be no doubt that the Fourteenth 

Amendment does command color blindness and forbids the use of racial criteria. No consideration was given 

by these legislators, however, to the permissibility of racial preference designed to redress the effects of injuries 

suffered as a result of one's color. Significantly one of the legislators, Senator Pastore, and perhaps also Senator 

Kuchel, who described Title VI as proscribing decisionmaking based upon skin color, also made it clear that Title 

VI does not outlaw the use of racial criteria in all circumstances. See supra, at 339-340; 110 Cong. Rec. 6562 

(1964). See also id., at 2494 (Rep. Celler). Moreover, there are many statements in the legislative history 

explicitly indicating that Congress intended neither to require nor to prohibit the remedial use of racial 

preferences where not otherwise required or prohibited by the Constitution. Representative MacGregor 

addressed directly the problem of preferential treatment: 

"Your mail and mine, your contacts and mine with our constituents, indicates a great degree of 

misunderstanding about this bill. People complain about racial `balancing' in the public schools, about open  

occupancy in housing, about preferential treatment or quotas in employment. There is a mistaken belief that 

Congress is legislating in these areas in this bill. When we drafted this bill we excluded these issues largely 

because 
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the problems raised by these controversial questions are more properly handled at a governmental level close to 

the American people and by communities and individuals themselves. The Senate has spelled out our intentions 

more specifically." Id., at 15893. Other legislators explained that the achievement of racial balance in elementary  

and secondary schools where there had been no segregation by law was not compelled by Title VI but was rather 

left to the judgment of state and local communities. See, e.g., id., at 10920 (Sen. Javits); id., at 5807, 5266 (Sen.  

Keating); id., at 13821 (Sens. Humphrey and Page 342 Saltonstall). See also, id., at 6562 (Sen. Kuchel); id., at 

13695 (Sen. Pastore). Much the same can be said of the scattered remarks to be found in the legislative history 

of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq. (1970 ed. and Supp. V), which prohibits  

employment discrimination on the basis of race in terms somewhat similar to those contained in Title VI, 

see 42 U.S.C. § 2000e-2 (a) (1) (unlawful "to fail or refuse to hire" any applicant "because of such individual's 

race, color, religion, sex, or national origin "), to the effect that any deliberate attempt by an employer to 

maintain 

a racial balance is not required by the statute and might in fact violate it. See, e.g., 110 Cong. Rec. 7214 (1964) 

(Sens. Clark and Case); id., at 6549 (Sen. Humphrey); id., at 2560 (Rep. Goodell). Once again, there is 

no indication that Congress intended to bar the voluntary use of racial preferences to assist minorities to surmount 

the obstacles imposed by the remnants of past discrimination. Even assuming that Title VII prohibits employers 

from deliberately maintaining a particular racial composition in their work force as an end in itself, this does  

not imply, in the absence of any consideration of the question, that Congress intended to bar the use of racial 

preferences as a tool for achieving the objective of remedying past discrimination or other compelling ends. The 

former may well be contrary to the requirements of the Fourteenth Amendment (where state action is involved),  

while the latter presents very different constitutional considerations. Indeed, as discussed infra, at 353, this Court 

has construed Title VII as requiring the use of racial preferences for the purpose of hiring and advancing 

those who have been adversely affected by past discriminatory employment practices, even at the expense of other 

employees innocent of discrimination. Franks v. Bowman Transportation Co. 424 U.S. 747, 767-768 (1976). 

Although Title VII clearly does not require employers to take action to remedy the disadvantages imposed upon 

racial minorities by hands other than their own, such an objective is perfectly consistent with the remedial goals 

of the statute. See 

id., at 762-770; Albemarle Paper Co. v. Moody 422 U.S. 405, 418 (1975). There is no more indication in 

the legislative history of Title VII than in that of Title VI that Congress desired to prohibit such 

affirmative action to the extent that it is permitted by the Constitution, yet judicial decisions as well as 

subsequent executive and congressional action clearly establish that Title VII does not forbid raceconscious 

remedial action. See infra, at 353-355, and n. 28 Section 602 of Title VI, 42 U.S.C. § 2000d-1, instructs federal 

agencies to promulgate regulations interpreting Title VI. These regulations, which, under the terms of the 

statute, require Presidential 
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approval, are entitled to considerable deference in construing Title VI. See, 343 e.g., Lau v. Nichols, 

*343 414 U.S. 563 (1974); Mourning v. Family Publications Service, Inc., 411 U.S. 356, 369 (1973); Red 

Lion Broadcasting Co. v. FCC, 395 U.S. 367, 381 (1969). Consequently, it is most significant that the 

Department of Health, Education, and Welfare (HEW), which provides much of the federal assistance to 

institutions of higher education, has adopted regulations requiring affirmative measures designed to enable 

racial minorities which have been previously discriminated against by a federally funded institution or program 

to overcome the effects of such actions and authorizing the voluntary undertaking of affirmative-action 

programs by federally funded institutions that have not been guilty of prior discrimination in order to overcome 

the effects of conditions which have adversely affected the degree of participation by persons of a particular race. 

Title 45 C.F.R. § 80.3 (b)(6)(i) (1977) provides: "In administering a program regarding which the 

recipient has previously discriminated against persons on the ground of race, color, or national origin, the 

recipient must take affirmative action to overcome the effects of prior discrimination." 

Title 45 C.F.R. § 80.5 (i) (1977) elaborates upon this requirement: 

"In some situations, even though past discriminatory practices attributable to a recipient or applicant have 

been abandoned, the consequences of such practices continue to impede the full availability of a benefit. If  

the efforts required of the applicant or recipient under § 80.6 (d), to provide information as to the availability 

of the program or activity and the rights of beneficiaries under this regulation, have failed to overcome these 

consequences, it will become necessary under the requirement stated in (i) of § 80.3(b)(6) for such applicant or  

recipient to take additional steps to make the benefits fully available to racial and nationality groups previously 

subject to discrimination. This action might take the form, for example, of special arrangements for 

obtaining referrals or making selections which will insure that groups previously subjected to discrimination are 

adequately served." 

These regulations clearly establish that where there is a need to overcome the effects of past racially  

discriminatory or exclusionary practices engaged in by a federally funded institution, raceconscious action is not 

only permitted but required to accomplish the remedial objectives of Title VI.18 Of course, there is no evidence  

that the Medical School has been guilty of past discrimination and consequently these regulations would not  

compel it to employ a program of preferential admissions in behalf of racial minorities. It would be difficult to 

explain from the language of Title VI, however, much less from its legislative history, why the statute compels 

race-conscious remedies where a recipient institution has engaged in past discrimination but prohibits such 

remedial action where racial minorities, as a result of the effects of past discrimination imposed by entities other  

than the recipient, are excluded from the benefits of federally funded programs. HEW was fully aware of the 

incongruous nature of such an interpretation of Title VI. 
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HEW has stated that the purpose of these regulations is "to specify that affirmative steps to make services 

more equitably available are not prohibited and that such steps are required when necessary to overcome the 

consequences of prior discrimination." 36 Fed. Reg. 23494 (1971). Other federal agencies which provide 

financial assistance pursuant to Title VI have adopted similar regulations. See Supplemental Brief for United 

States as Amicus Curiae 16 n. 14. 

Title 45 C.F.R. § 80.3 (b)(6) (ii) (1977) provides: "Even in the absence of such prior discrimination, 

a recipient in administering a program may take affirmative action to overcome the effects of conditions 

which resulted in limiting participation by persons of a particular race, color, or national origin." 

An explanatory regulation explicitly states that the affirmative action which § 80.3(b)(6) (ii) 

contemplates includes the use of racial preferences: 

"Even though an applicant or recipient has never used discriminatory policies, the services and benefits of the 

program or activity it administers may not in fact be equally available to some racial or nationality groups. In such 

circumstances, an applicant or recipient may properly give special consideration to race, color, or national origin 

to make the benefits of its program more widely available to such groups, not then being adequately served. For  

example, where a university is not adequately serving members of a particular racial or nationality group, it may 

establish special recruitment policies to make its program better known and more readily available to such group,  

and take other steps to provide that group with more adequate service." 45 C.F.R. § 80.5 (j) (1977). 

This interpretation of Title VI is fully consistent with the statute's emphasis upon voluntary remedial 

action and reflects the views of an agency responsible for achieving its objectives. 

Moreover, the President has delegated to the Attorney General responsibility for coordinating the 

enforcement of Title VI by federal departments and agencies and has directed him to "assist the departments 

and agencies in accomplishing effective implementation." Exec. Order No. 11764, 3 C.F.R. § 849 (1971-1975 

Comp.). Accordingly, the views of the Solicitor General, as well as those of HEW, that the use of racial 

preferences for remedial purposes is consistent with Title VI are entitled to considerable respect. 

HEW administers at least two explicitly race-conscious programs. Details concerning them may be 

found in the Office of Management and Page 346 Budget, 1977 Catalogue of Federal Domestic Assistance 

205-206, 401-402. The first program, No. 13.375, "Minority Biomedical Support," has as its objectives: "To 

increase the number of ethnic minority faculty, students, and investigators engaged in biomedical research. To 

broaden the opportunities for participation in biomedical research of ethnic minority faculty, students, and 

investigators by providing support for biomedical research programs at eligible institutions." Eligibility for 

grants under this program is limited to (1) four-year colleges, universities, and health professional schools with 

over 50% minority enrollments; (2) four-year institutions with significant but not necessarily over 50% 

minority enrollment 
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provided they have a history of encouragement and assistance to minorities; (3) two-year colleges with 50% 

minority enrollment; and (4) American Indian Tribal Councils. Grants made pursuant to this program 

are estimated to total $9,711,000 for 1977. 

The second program, No. 13.880, entitled "Minority Access To Research Careers," has as its objective to 

"assist minority institutions to train greater numbers of scientists and teachers in health related fields." Grants 

under this program are made directly to individuals and to institutions for the purpose of enabling them to make 

grants to individuals. 

The Court has recognized that the construction of a statute by those charged with its execution is particularly 

deserving of respect where Congress has directed its attention to the administrative construction and left it  

unaltered. Cf. Red Lion Broadcasting Co. v. FCC 395 U.S., at 381; Zemel v. Rusk, 381 U.S. 1, 11-12 

(1965). Congress recently took just this kind of action when it considered an amendment to the Departments 

of Labor and Health, Education, and Welfare appropriation bill for 1978, which would have restricted 

significantly the remedial use of race in programs funded by the appropriation. The amendment, as originally 

submitted by Representative Ashbrook, provided that "[n]one of the funds appropriated in this Act may be 

used to initiate, carry out or enforce any program of affirmative action or any other system of quotas or goals 

in regard to admission policies or employment practices which encourage or require any discrimination on the 

basis of race, creed, religion, sex or age." Cong. Rec. 19715 (1977). In support of the measure, Representative 

Ashbrook argued that the 1964 Civil Rights Act never authorized the imposition of affirmative action and 

that this was a creation of the bureaucracy. Id., at 19722. He explicitly stated, however, that he favored 

permitting universities to adopt affirmative-action programs giving consideration to racial identity but 

opposed the imposition of such programs by the Government. Id., at 19715. His amendment was itself 

amended to reflect this position by only barring the imposition of race-conscious remedies by HEW: "None of 

the funds appropriated in this Act may be obligated or expended in connection with the issuance, implementation, 

or enforcement of any rule, regulation, standard, guideline, recommendation, or order issued by the Secretary of 

Health, Education, and Welfare which for purposes of compliance with any ratio, quota, or other numerical 

requirement related to race, creed, color, national origin, or sex requires any individual or entity to take any 

action with respect to (1) the hiring or promotion policies or practices of such individual or entity, or (2) the 

admissions policies or practices of such individual or entity." Id., at 19722. 

This amendment was adopted by the House. Ibid. The Senate bill, however, contained no such 

restriction upon HEW's authority to impose raceconscious remedies and the Conference Committee, upon 

the urging of the Secretary of HEW, deleted the House provision from the bill. 
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More significant for present purposes, however, is limitations upon HEW's implementation of Title VI 

did not challenge the right of federally funded educational institutions voluntarily to extend preferences to 

racial minorities. 

H.R. Conf. Rep. No. 95-538, p. 22 (1977); 123 Cong. Rec. 26188 (1977). See H. J. Res. 662, 95th 
Cong., 

1st Sess. (1977); Pub.L. 95-205, 91 Stat. 1460. 

Finally, congressional action subsequent to the passage of Title VI eliminates any possible doubt about  

Congress' views concerning the permissibility of racial preferences for the purpose of assisting disadvantaged 

racial minorities. It confirms that Congress did not intend to prohibit and does not now believe that Title VI  

prohibits the consideration of race as part of a remedy for societal discrimination even where there is no showing 

that the institution extending the preference has been guilty of past discrimination nor any judicial finding 

that the particular beneficiaries of the racial preference have been adversely affected by societal discrimination. 

Just last year Congress enacted legislation explicitly requiring that no grants shall be made "for any 

local public works project unless the applicant gives satisfactory assurance to the Secretary [of Commerce] 

that at least 10 per centum of the amount of each grant shall be expended for minority business enterprises." 

The statute defines the term "minority business enterprise" as "a business, at least 50 per centum of which is 

owned by minority group members or, in case of a publicly owned business, at least 51 per centum of the 

stock of which is owned by minority group members." The term "minority group members" is defined in 

explicitly racial terms: "citizens of the United States who are Negroes, Spanish-speaking, Orientals, Indians, 

Eskimos, and Aleuts." Although the statute contains an exemption from this requirement "to the extent that the 

Secretary determines otherwise," this escape clause was provided only to deal with the possibility that certain areas 

of the country might not contain sufficient qualified "minority business enterprises" to permit compliance with the 

quota provisions of the legislation. 91 Stat. 117, 42 U.S.C. § 6705 (f )(2) (1976 ed.). Page 348 123 Cong. Rec. 

7156 (1977); id., at 

5327-5330. 

The legislative history of this race-conscious legislation reveals that it represents a deliberate attempt to 

deal with the excessive rate of unemployment among minority citizens and to encourage the development of 

viable minority controlled enterprises. It was believed that such a "set-aside" was required in order to enable 

minorities, still "new on the scene" and "relatively small," to compete with larger and more established companies  

which would always be successful in underbidding minority enterprises. 123 Cong. Rec. 5327 (1977) (Rep. 

Mitchell). What is most significant about the congressional consideration of the measure is that although 

the use of a racial quota or "set-aside" by a recipient of federal funds would constitute a direct violation of 

Title VI if that statute were read to prohibit race-conscious action, no mention was made during the debates 

in either the House or the Senate of even the possibility that the quota provisions for minority contractors 

might in any 
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way conflict with or modify Title VI. It is inconceivable that such a purported conflict would have escaped 

congressional attention through an inadvertent failure to recognize the relevance of Title VI. Indeed, the Act 

of which this affirmativeaction provision is a part also contains a provision barring discrimination on the basis of 

sex which states that this prohibition "will be enforced through agency provisions and rules similar to those 

already established, with respect to racial and other discrimination under Title VI of the Civil Rights Act of 

1964." 42 

U.S.C. § 6709 (1976 ed.). Thus Congress was fully aware of the applicability of Title VI to the funding of 

public works projects. Under these circumstances, the enactment of the 10% "set-aside" for minority enterprises 

reflects a congressional judgment that the remedial use of race is permissible under Title VI. We have repeatedly 

recognized that subsequent legislation reflecting an interpretation of an earlier Act is entitled to great weight in 

determining the meaning of the earlier statute. Red Lion Broadcasting Co. v. FCC, 395 U.S., at 380350 381; 

*350 Erlenbaugh 

v. United States, 409 U.S. 239, 243-244 (1972). See also United States v. Stewart 311 U.S. 60, 64-65 

(1940). See id., at 7156 (Sen. Brooke). 

In addition to the enactment of the 10% quota provision discussed supra, Congress has also passed other 

Acts mandating raceconscious measures to overcome disadvantages experienced by racial minorities. Although 

these statutes have less direct bearing upon the meaning of Title VI, they do demonstrate that Congress believes 

race-conscious remedial measures to be both permissible and desirable under at least some circumstances. This in  

turn undercuts the likelihood that Congress intended to limit voluntary efforts to implement similar 

measures. For example, § 7(a) of the National Science Foundation Authorization Act, 1977, provides: "The 

Director of the National Science Foundation shall initiate an intensive search for qualified women, members of 

minority groups, and handicapped individuals to fill executive level positions in the National Science 

Foundation. In carrying out the requirement of this subsection, the Director shall work closely with 

organizations which have been active in seeking greater recognition and utilization of the scientific and 

technical capabilities of minorities, women, and handicapped individuals. The Director shall improve the 

representation of minorities, women, and handicapped individuals on advisory committees, review panels, and all 

other mechanisms by which the scientific community provides assistance to the Foundation." 90 Stat. 2056, note 

following 42 U.S.C. § 1873 (1976 ed.). Perhaps more importantly, the Act also authorizes the funding of 

Minority Centers for Graduate Education. Section 7(c)(2) of the Act, 90 Stat. 2056, requires that these 

Centers: 

"(A) have substantial minority student enrollment; 

"(B) are geographically located near minority population centers; "(C) demonstrate a commitment to  

encouraging and assisting minority students, researchers, and faculty; . . . . 

"(F) will serve as a regional resource in science and engineering for the minority community which the Center  

is designed to serve; and 
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"(G) will develop joint educational programs with nearby undergraduate Page 351 institutions of higher 

education which have a substantial minority student enrollment." 

Once again, there is no indication in the legislative history of this Act or elsewhere that Congress saw 

any inconsistency between the race-conscious nature of such legislation and the meaning of Title VI. And, 

once again, it is unlikely in the extreme that a Congress which believed that it had commanded recipients of 

federal funds to be absolutely colorblind would itself expend federal funds in such a raceconscious manner. See also 

the Railroad Revitalization and Regulatory Reform Act of 1976, 45 U.S.C. § 801 et seq. (1976 ed.), 49 

U.S.C. § 1657a et seq. (1976 ed.); the Emergency School Aid Act, 20 U.S.C. § 1601 et seq. (1976 ed.). 

Prior decisions of this Court also strongly suggest that Title VI does not prohibit the remedial use of 

race where such action is constitutionally permissible. In Lau v. Nichols, 414 U.S. 563 (1974), the Court held 

that the failure of the San *351 Francisco school system to provide Englishlanguage instruction to students 

of Chinese ancestry who do not speak English, or to provide them with instruction in Chinese, constituted a 

violation of Title VI. The Court relied upon an HEW regulation which stipulates that a recipient of federal 

funds "may not . 

. . utilize criteria or methods of administration which have the effect of subjecting individuals to 

discrimination" or have "the effect of defeating or substantially impairing accomplishment of the objectives of 

the program as respect individuals of a particular race, color, or national origin." 45 C.F.R. § 80.3 (b)(2) 

(1977). It interpreted this regulation as requiring San Francisco to extend the same educational benefits to 

Chinese-speaking students as to English-speaking students, even though there was no finding or allegation that 

the city's failure to do so was a result of a purposeful design to discriminate on the basis of race. 

Lau is significant in two related respects. First, it indicates that in at least some circumstances agencies 

responsible for the administration of Title VI may require recipients who have not been guilty of any 

constitutional violations to depart from a policy of color blindness and to be cognizant of the impact of their  

actions upon racial minorities. Secondly, Lau clearly requires that institutions receiving federal funds be accorded 

considerable latitude in voluntarily undertaking race-conscious action designed to remedy the exclusion of 

significant numbers of minorities from the benefits of federally funded programs. Although this Court has 

not yet considered the question, presumably, by analogy to our decisions construing Title VII, a medical school 

would not be in violation of Title VI under Lau because of the serious under representation of racial 

minorities in its student body as long as it could demonstrate that its entrance requirements correlated 

sufficiently with the performance of minority students in medical school and the medical profession.26 It would be 

inconsistent with Lau and the emphasis of Title VI and the HEW regulations on voluntary action, however, 

to require that an institution wait to be adjudicated to be in violation of the law before being permitted to 

voluntarily undertake corrective action based upon a good-faith and reasonable belief that the failure of 

certain racial minorities to 
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satisfy entrance requirements is not a measure of their ultimate performance as doctors but a result of the  

lingering effects of past societal discrimination. 

Cf. Griggs v. Duke Power Co., 401 U.S. 424 (1971). 

We recognize that Lau, especially when read in light of our subsequent decision in Washington v. Davis,  

426 U.S. 229 (1976), which rejected the general proposition that governmental action is unconstitutional solely  

because it has a racially disproportionate impact, may be read as being predicated upon the view that, at least 

under some circumstances, Title VI proscribes conduct which might not be prohibited by the Constitution.  

Since we are now of the opinion, for the reasons set forth above, that Title VI's standard, applicable alike to public 

and private recipients of federal funds, is no broader than the Constitution's, we have serious doubts concerning  

the correctness of what appears to be the premise of that decision. However, even accepting Lau's implication that 

impact alone is in some contexts sufficient to establish a prima facie violation of Title VI, contrary to our 

view that Title VI's definition of racial discrimination is absolutely coextensive with the Constitution's, this 

would not assist the respondent in the least. First, for the reasons discussed supra, at 336-350, regardless of 

whether Title VI's prohibitions extend beyond the Constitution's the evidence fails to establish, and, indeed, 

compels the rejection of, the proposition that Congress intended to prohibit recipients of federal funds from 

voluntarily employing raceconscious measures to eliminate the effects of past societal discrimination against racial 

minorities such as Negroes. Secondly, Lau itself, for the reasons set forth in the immediately preceding paragraph, 

strongly supports the view that voluntary race-conscious remedial action is permissible under Title VI. If 

discriminatory racial impact alone is enough to demonstrate at least a prima facie Title VI violation, it is 

difficult to believe that the Title would forbid the Medical School from attempting to correct the racially 

exclusionary effects of its initial admissions policy during the first two years of the School's operation. 

The Court has also declined to adopt a "colorblind" interpretation of other statutes containing 

nondiscrimination provisions similar to that contained in Title VI. We have held under Title VII that where  

employment requirements have a disproportionate impact upon racial minorities they constitute a statutory 

violation, even in the absence of discriminatory intent, unless the employer is able to demonstrate that the  

requirements are sufficiently related to the needs of the job. More significantly, the Court has required that 

preferences be given by employers to members of racial minorities as a remedy for past violations of Title 

VII, even where there has been no finding that the employer has acted with a discriminatory intent. Finally, we 

have construed the Voting Rights Act of 1965, 42 U.S.C. § 1973 et seq. (1970 ed. and Supp. V), which 

contains a provision barring any voting procedure or qualification that denies or abridges "the right of any 

citizen of the United States to vote on account of race or color," as permitting States to voluntarily take race 

into account in a 
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way that fairly represents the voting strengths of different racial groups in order to comply with the commands of  

the statute, even where the result is a gain for one racial group at the expense of others. 

Ibid.; Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975). 

Franks v. Bowman Transportation Co., 424 U.S. 747 (1976); Teamsters v. United States, 431 U.S. 324 

(1977). Executive, judicial, and congressional action subsequent to the passage of Title VII conclusively 

established that the Title did not bar the remedial use of race. Prior to the 1972 amendments to Title VII 

(Equal Employment Opportunity Act Page 354 of 1972, 86 Stat. 103) a number of Courts of Appeals approved 

race-conscious action to remedy the effects of employment discrimination. See, e.g., Heat Frost Insulators Asbestos 

Workers v. Vogler, 407 F.2d 1047 (CA5 1969); United States v. Electrical Workers, 428 F.2d 144, 149-150 

(CA6), cert. denied, 400 

U.S. 943 (1970); 

United States v. Sheetmetal Workers, 416 F.2d 123 (CA8 1969). In 1965, the President issued Exec. 

Order No. 11246, 3 C.F.R. § 339 (1964-1965 Comp.), which as amended by Exec. Order No. 11375, 3 

C.F.R. § 684 (1966-1970 Comp.), required federal contractors to take affirmative action to remedy the 

disproportionately low employment of racial minorities in the construction industry. The Attorney General 

issued an opinion concluding that the race consciousness required by Exec. Order No. 11246 did not conflict 

with Title VII: 

"It is not correct to say that Title VII prohibits employers from making race or national origin a 

factor for consideration at any stage in the process of obtaining employees. The legal definition of 

discrimination is an evolving one, but it is now well recognized in judicial opinions that the obligation of 

nondiscrimination, whether imposed by statute or by the Constitution, does not require and, in some 

circumstances, may not permit obliviousness or indifference to the racial consequences of alternative courses of 

action which involve the application of outwardly neutral criteria." 42 Op. Atty. Gen. 405, 411 (1969). 

The federal courts agreed. See, e.g., Contractors Assn. of Eastern Pa. v. Secretary of Labor, 442 F.2d 159 

(CA3), cert. denied, 404 U.S. 854 (1971) (which also held, 442 F.2d, at 173, that raceconscious affirmative 

action was permissible under Title VI); Southern Illinois Builders Assn. v. Ogilvie, 471 F.2d 680 (CA7 

1972). Moreover, Congress, in enacting the 1972 amendments to Title VII, explicitly considered and rejected 

proposals to alter Exec. Order No. 11246 and the prevailing judicial interpretations of Title VII as 

permitting, and in some circumstances requiring, race-conscious action. See Comment, The Philadelphia 

Plan: A Study in the Dynamics of Executive Power, 39 U. Chi. L. Rev. 723, 747-757 (1972). The section-by-

section analysis of the 1972 amendments to Title VII undertaken by the Conference Committee Report on 

H.R. 1746 reveals a resolve to accept the then (as now) prevailing judicial interpretations of the scope of Title 

VII: 

"In any area where the new law does not address itself, or in any areas where a specific contrary intent is not 

indicated, it was assumed that Page 355 the present case law as developed by the courts would continue to govern 
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the applicability and construction of Title VII." Legislative History of the Equal Employment Opportunity 

Act of 1972, p. 1844 (Comm. Print 1972). 

United Jewish Organizations v. Carey, 430 U.S. 144 (1977). See also id., at 167-168 (opinion of WHITE, J.). 

These prior decisions are indicative of the Court's unwillingness to construe remedial statutes designed  

to eliminate discrimination against racial minorities in a manner which would impede efforts to attain this 

objective. There is no justification for departing from this course in the case of Title VI and frustrating the 

clear judgment of Congress that race-conscious remedial action is permissible. 

We turn, therefore, to our analysis of the Equal Protection Clause of the Fourteenth Amendment. 

The assertion of human equality is closely associated with the proposition that differences in color or creed,  

birth or status, are neither significant nor relevant to the way in which persons should be treated. Nonetheless, 

the position that such factors must be "constitutionally an irrelevance," Edwards v. California, 314 U.S. 160, 185 

(1941) ( Jackson, J., concurring), summed up by the shorthand phrase "[o]ur Constitution is color-blind," 

Plessy 

v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting), has never been adopted by this Court as the proper 

meaning of the Equal Protection Clause. Indeed, we have expressly rejected this proposition on a number of  

occasions. 

Our cases have always implied that an "overriding statutory purpose," McLaughlin v. Florida, 379 U.S. 

184, 192 (1964), could be found that would justify racial classifications. See, e.g., ibid.; Loving v. Virginia, 388 

U.S. 1, 11 (1967); Korematsu v. United States, 323 U.S. 214, 216 (1944); Hirabayashi v. United States, 320 

U.S. 81, 

100-101 (1943). More recently, in McDaniel v. Barresi, 402 U.S. 39 (1971), this Court unanimously reversed 

the Georgia Supreme Court which had held that a desegregation plan voluntarily adopted by a local school 

board, which assigned students on the basis of race, was per se invalid because it was not colorblind. And in  

North Carolina Board of Education v. Swann we held, again unanimously, that a statute mandating 

colorblind school-assignment plans could not stand "against the background of segregation," since such a limit on 

remedies would "render illusory the promise of Brown [ I]." 402 U.S., at 45-46. 

We conclude, therefore, that racial classifications are not per se invalid under the Fourteenth Amendment. 

Accordingly, we turn to the problem of articulating what our role should be in reviewing state action that  

expressly classifies by race. 

Respondent argues that racial classifications are always suspect and, consequently, that this Court should 

weigh the importance of the objectives served by Davis' special admissions program to see if they are compelling.  

In addition, he asserts that this Court must inquire whether, in its judgment, there are alternatives to racial  

classifications which would suit Davis' purposes. Petitioner, on the other hand, states that our proper role is  

simply to accept petitioner's determination that the racial classifications used by its program are reasonably 
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related to what it tells us are its benign purposes. We reject petitioner's view, but, because our prior cases are in 

many respects in apposite to that before us now, we find it necessary to define with precision the meaning of that  

inexact term, "strict scrutiny." Unquestionably we have held that a government practice or statute which restricts 

"fundamental rights" or which contains "suspect classifications" is to be subjected to "strict scrutiny" and can be  

justified only if it furthers a compelling government purpose and, even then, only if no less restrictive 

alternative is available.30 See, e.g., San Antonio Independent School District v. Rodriguez, 411 U.S. 1, 16-17 

(1973); Dunn 

v. Blumstein, 405 U.S. 330 (1972). But no fundamental right is involved here. See San Antonio, supra, at 29-

36. Nor do whites as a class have any of the "traditional indicia of suspectness: the class is not saddled with 

such disabilities, or subjected to such a history of purposeful unequal treatment, or relegated to such a 

position of political powerlessness as to command extraordinary protection from the majoritarian political 

process." Id., at 28; see United States v. Carolene Products Co., 304 U.S. 144, 152 n. 4 (1938). 

We do not pause to debate whether our cases establish a "two-tier" analysis, a "sliding scale" analysis, or 

something else altogether. It is enough for present purposes that strict scrutiny is applied at least in some cases. 

Of course, the fact that whites constitute a political majority in our Nation does not necessarily mean that 

active judicial scrutiny of racial classifications that disadvantage whites is inappropriate. Cf. 

Castaneda v. Partida, 430 U.S. 482, 499500 (1977); id., at 501 (MARSHALL, J., concurring). 

Moreover, if the University's representations are credited, this is not a case where racial classifications are 

"irrelevant and therefore prohibited." Hirabayashi, supra, at 100. Nor has anyone suggested that the University's  

purposes contravene the cardinal principle that racial classifications that stigmatize — because they are drawn 

on the presumption that one race is inferior to another or because they put the weight of government behind 

racial hatred and separatism — are invalid without more. See Yick Wo v. Hopkins, 118 U.S. 356, 374 (1886); 

accord, Strauder v. West Virginia, 100 U.S. 303, 308 (1880); Korematsu v. United States, supra, at 223; 

Oyama 

v. California, 332 U.S. 633, 663 (1948) (Murphy, J., concurring); Brown I, 347 U.S. 483 (1954); McLaughlin 

v. Florida, supra, at 191-192; Loving v. Virginia, supra, at 11-12; Reitman v. Mulkey 387 U.S. 369, 375-376 

(1967); United Jewish Organizations v. Carey, 430 U.S. 144, 165 (1977) ( UJO) (opinion of WHITE, J., 

joined by REHNQUIST and STEVENS, JJ.); id., at 169 (opinion concurring in part). 

"[T]he conclusion cannot be resisted, that no reason for [the refusal to issue permits to Chinese] exists 

except hostility to the race and nationality to which the petitioners belong The discrimination is, therefore, 

illegal . 

. . ." 

Indeed, even in Plessy v. Ferguson the Court recognized that a classification by race that presumed one race 

to be inferior to another would have to be condemned. See 163 U.S., at 544-551. 
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On the other hand, the fact that this case does not fit neatly into our prior analytic framework for race cases  

does not mean that it should be analyzed by applying the very loose rational-basis standard of review that is the 

very least that is always applied in equal protection cases. "`[T]he mere recitation of a benign, 

compensatory purpose is not an automatic shield which protects against any inquiry into the actual purposes 

underlying a statutory scheme.'" Califano v.Webster, 430 U.S. 313, 317 (1977), quoting Weinberger v. 

Wiesenfeld, 420 U.S. 636, 648 (1975). Instead, a number of considerations — developed in gender-

discrimination cases but which carry even more force when applied to racial classifications — lead us to 

conclude that racial classifications designed to further remedial purposes "`must serve important governmental 

objectives and must be substantially related to achievement of those objectives.'" Califano v. Webster, supra, at 

317, quoting Craig v. Boren, 429 U.S. 190, 197 (1976). 

Paradoxically, petitioner's argument is supported by the cases generally thought to establish the "strict  

scrutiny" standard in race cases, Hirabayashi v. United States, 320 U.S. 81 (1943), and Korematsu v.United States,  

323 U.S. 214 (1944). In Hirabayashi, for example, the Court, responding to a claim that a racial classification was  

rational, sustained a racial classification solely on the basis of a conclusion in the double negative that it could 

not say that facts which might have been available "could afford no ground for differentiating citizens of Japanese  

ancestry from other groups in the United States." 320 U.S., at 101. A similar mode of analysis was followed 

in Korematsu, see 323 U.S., at 224, even though the Court stated there that racial classifications were "immediately  

suspect" and should be subject to "the most rigid scrutiny." Id., at 216. 

We disagree with our Brother POWELL's suggestion, ante, at 303, that the presence of "rival groups 

which can claim that they, too, are entitled to preferential treatment" distinguishes the gender cases or is 

relevant to the question of scope of judicial review of race classifications. We are not asked to determine 

whether groups other than those favored by the Davis program should similarly be favored. All we are 

asked to do is to pronounce the constitutionality of what Davis has done. But, were we asked to decide 

whether any given rival group — German-Americans for example — must constitutionally be accorded 

preferential treatment, we do have a "principled basis," ante, at 296, for deciding this question, one that is 

well established in our cases: The Davis program expressly sets out four classes which receive preferred 

status. Ante, at 274. The program clearly distinguishes whites, but one cannot reason from this a conclusion that 

German-Americans, as a national group, are singled out for invidious treatment. And even if the Davis 

program had a differential impact on German-Americans, they would have no constitutional claim unless 

they could prove that Davis intended invidiously to discriminate against German-Americans. See Arlington 

Heights v. Metropolitan Housing Dev. Corp., 429 U.S. 252, 264265 (1977); Washington v. Davis, 426 U.S. 

229, 238-241 (1976). If this could not be shown, then "the principle that calls for the closest scrutiny of 

distinctions in laws denying fundamental rights 
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. . . is inapplicable," Katzenbach v. Morgan, 384 U.S. 641, 657 (1966), and the only question is whether it 

was rational for Davis to conclude that the groups it preferred had a greater claim to compensation than the 

groups it excluded. See ibid.; San Antonio Independent School District v. Rodriguez, 411 U.S. 1, 38-39 

(1973) (applying Katzenbach test to state action intended to remove discrimination Page 360 in educational 

opportunity). Thus, claims of rival groups, although they may create thorny political problems, create relatively 

simple problems for the courts. 

First, race, like, "gender-based classifications too often [has] been inexcusably utilized to stereotype and 

stigmatize politically powerless segments of society." Kahn v. Shevin, 416 U.S. 351, 357 (1974) (dissent ing 

opinion). While a carefully tailored statute designed to remedy past discrimination could avoid these vices, see 

Califano v. Webster, supra; Schlesinger v. Ballard, 419 U.S. 498 (1975); Kahn v. Shevin, supra, we 

nonetheless have recognized that the line between honest and thoughtful appraisal of the effects of past 

discrimination and paternalistic stereotyping is not so clear and that a statute based on the latter is patently 

capable of stigmatizing all women with a badge of inferiority. Cf. Schlesinger v. Ballard, supra, at 508; UJO, supra, 

at 174, and n. 3 (opinion concurring in part); Califano v. Goldfarb, 430 U.S. 199, 223 (1977) (STEVENS, 

J., concurring in judgment). See also Stanton v. Stanton 421 U.S. 7, 14-15 (1975). State programs designed 

ostensibly to ameliorate the effects of past racial discrimination obviously create the same hazard of stigma, 

since they may promote racial separatism and reinforce the views of those who believe that members of racial 

minorities are inherently incapable of succeeding on their own. See UJO, supra, at 172 (opinion concurring 

in part); ante, at 298 (opinion of POWELL, J.). 

Second, race, like gender and illegitimacy, see 

Weber v. Aetna Casualty Surety Co., 406 U.S. 164 (1972), is an immutable characteristic which its possessors 

are powerless to escape or set aside. While a classification is not per se invalid because it divides classes on the 

basis of an immutable characteristic, see supra, at 355-356, it is nevertheless true that such divisions are contrary 

to our deep belief that "legal burdens should bear some relationship to individual responsibility or wrongdoing,"  

Weber, supra, at 175; Frontiero v. Richardson, 411 U.S. 677, 686 (1973) (opinion of BRENNAN, 

WHITE, and MARSHALL, JJ.), and that advancement sanctioned, sponsored, or approved by the State 

should ideally be based on individual merit or achievement, or at the least on factors within the control of an 

individual. See 

UJO, 430 U.S., at 173 (opinion concurring in part); Kotch v. Board of River Port Pilot Comm'rs, 330 
U.S. 

552, 566 (1947) (Rutledge, J., dissenting). 

Because this principle is so deeply rooted it might be supposed that it would be considered in the legislative 

process and weighed against the benefits of programs preferring individuals because of their race. But this is not 

necessarily so: The "natural consequence of our governing processes [may well be] that the most `discrete 

and 
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insular' of whites . . . will be called upon to bear the immediate, direct costs of benign discrimination." UJO, 

supra, at 174 (opinion concurring in part). Moreover, it is clear from our cases that there are limits beyond which  

majorities may not go when they classify on the basis of immutable characteristics. See, e.g., Weber, supra. Thus, 

even if the concern for individualism is weighed by the political process, that weighing cannot waive the personal  

rights of individuals under the Fourteenth Amendment. See Lucas v. Colorado General Assembly, 377 U.S. 

713, 736 (1964). 

In sum, because of the significant risk that racial classifications established for ostensibly benign 

purposes can be misused, causing effects not unlike those created by invidious classifications, it is inappropriate to 

inquire only whether there is any conceivable basis that might sustain such a classification. Instead, to justify 

such a classification an important and articulated purpose for its use must be shown. In addition, any statute 

must be stricken that stigmatizes any group or that singles out those least well represented in the political 

process to bear the brunt of a benign program. Thus, our review under the Fourteenth Amendment should 

be strict — not "`strict' in theory and fatal in fact,"36 because it is stigma that causes fatality — but strict 

and searching nonetheless. 

Gunther, The Supreme Court, 1971 Term — Foreword: In Search of Evolving Doctrine on a 

Changing Court: A Model for a Newer Equal Protection, 86 Harv. L. Rev. 1, 8 (1972). 

Davis' articulated purpose of remedying the effects of past societal discrimination is, under our cases, 

sufficiently important to justify the use of raceconscious admissions programs where there is a sound basis  

for concluding that minority underrepresentation is substantial and chronic, and that the handicap of past 

discrimination is impeding access of minorities to the Medical School. 

At least since Green v. County School Board, 391 U.S. 430 (1968), it has been clear that a public 

body which has itself been adjudged to have engaged in racial discrimination cannot bring itself into compliance 

with the Equal Protection Clause simply by ending its unlawful acts and adopting a neutral stance. Three 

years later, Swann v.Charlotte-Mecklenburg Board of Education, 402 U.S. 1 (1971), and its companion cases, 

Davis v. School Comm'rs of Mobile County, 402 U.S. 33 (1971); McDaniel v. Barresi, 402 U.S. 39 (1971); and 

North Carolina Board of Education v. Swann, 402 U.S. 43 (1971), reiterated that racially neutral remedies for 

past discrimination were inadequate where consequences of past discriminatory acts influence or control present 

decisions. See, e.g., Charlotte-Mecklenburg, supra, at 28. And the Court further held both that courts could 

enter desegregation orders which assigned students and faculty by reference to race, CharlotteMecklenburg, 

supra; Davis, supra; United States v. Montgomery County Board of Ed., 395 U.S. 225 (1969), and that local 

school boards could voluntarily adopt desegregation plans which made express reference to race if this was 

necessary to remedy the effects of past discrimination. McDaniel v. Barresi, supra. Moreover, we stated that 

school boards, even in the 
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absence of a judicial finding of past discrimination, could voluntarily adopt plans which assigned students 

with the end of creating racial pluralism by establishing fixed ratios of black and white students in each school. 

Charlotte-Mecklenburg, supra, at 16. In each instance, the creation of unitary school systems, in which 

the effects of past discrimination had been "eliminated root and branch," Green, supra, at 438, was recognized as a 

compelling social goal justifying the overt use of race. 

Finally, the conclusion that state educational institutions may constitutionally adopt admissions 

programs designed to avoid exclusion of historically disadvantaged minorities, even when such programs 

explicitly take race into account, finds direct support in our cases construing congressional legislation designed 

to overcome the present effects of past discrimination. Congress can and has outlawed actions which have a 

disproportionately adverse and unjustified impact upon members of racial minorities and has required or 

authorized race-conscious action to put individuals disadvantaged by such impact in the position they 

otherwise might have enjoyed. See Franks v. Bowman Transportation Co., 424 U.S. 747 (1976); 

Teamsters v. United States, 431 U.S. 324 (1977). Such relief does not require as a predicate proof that 

recipients of preferential advancement have been individually discriminated against; it is enough that each 

recipient is within a general class of persons likely to have been the victims of discrimination. See id., at 357-

362. Nor is it an objection to such relief that preference for minorities will upset the settled expectations of 

nonminorities. See Franks, supra. In addition, we have held that Congress, to remove barriers to equal 

opportunity, can and has required employers to use test criteria that fairly reflect the qualifications of minority 

applicants vis-a-vis nonminority applicants, even if this means interpreting the qualifications of an applicant in 

light of his race. See Albemarle Paper Co. v. Moody 422 U.S. 405, 435 (1975). In Albemarle, we approved 

"differential validation" of employment tests. See 422 U.S., at 435. That procedure requires that an employer 

must ensure that a test score of, for example, 50 for a minority job applicant means the same thing as a score of 

50 for a nonminority applicant. By implication, were it determined that a test score of 50 for a minority 

corresponded in "potential for employment" to a 60 for whites, the test could not be used consistently with 

Title VII unless the employer hired minorities with scores of 50 even though he might not hire 

nonminority applicants with scores above 50 but below 60. Thus, it is clear that employers, to ensure equal 

opportunity, may have to adopt race-conscious hiring practices. 

These cases cannot be distinguished simply by the presence of judicial findings of discrimination, for 

race-conscious remedies have been approved where such findings have not been made. McDaniel v. Barresi, supra; 

UJO; see Califano v. Webster, 430 U.S. 313 (1977); Schlesinger v. Ballard, 419 U.S. 498 (1975); Kahn v. 

Shevin, 416 U.S. 351 (1974). See also Katzenbach v. Morgan, 384 U.S. 641 (1966). Indeed, the requirement of a 

judicial determination of a constitutional or statutory violation as a predicate for raceconscious remedial actions 

would be selfdefeating. Such a requirement would severely undermine efforts to achieve voluntary compliance 

with the 
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requirements of law. And our society and jurisprudence have always stressed the value of voluntary efforts to 

further the objectives of the law. Judicial intervention is a last resort to achieve cessation of illegal conduct or the 

remedying of its effects rather than a prerequisite to action. 

Indeed, Titles VI and VII of the Civil Rights Act of 1964 put great emphasis on voluntarism in 

remedial action. See supra, at 336-338. And, significantly, the Equal Employment Opportunity Commission 

has recently proposed guidelines authorizing employers to adopt racial preferences as a remedial measure where 

they have a reasonable basis for Page 365 believing that they might otherwise be held in violation of Title 

VII. See 42 Fed. Reg. 64826 (1977). 

Nor can our cases be distinguished on the ground that the entity using explicit racial classifications itself  

had violated § 1 of the Fourteenth Amendment or an antidiscrimination regulation, for again race-conscious 

remedies have been approved where this is not the case. See UJO, 430 U.S., at 157 (opinion of WHITE, 

J., joined by BRENNAN, BLACKMUN, and STEVENS, JJ.);39 id., at 167 (opinion of WHITE, J., 

joined by REHNQUIST and STEVENS, JJ.);40 cf. Califano v. Webster, supra, at 317; Kahn v. Shevin, 

supra. Moreover, the presence or absence of past discrimination by universities or employers is largely 

irrelevant to resolving respondent's constitutional claims. The claims of those burdened by the race-

conscious actions of a university or employer who has never been adjudged in violation of an 

antidiscrimination law are not any more or less entitled to deference than the claims of the burdened 

nonminority workers in Franks v. Bowman Transportation Co., supra, in which the employer had violated 

Title VII, for in each case the employees are innocent of past discrimination. And, although it might be 

argued that, where an employer has violated an antidiscrimination law, the expectations of nonminority 

workers are themselves products of discrimination and hence "tainted," see Franks, supra, at 776, and 

therefore more easily upset, the same argument can be made with respect to respondent. If it was reasonable 

to conclude — as we hold that it was — that the failure of minorities to qualify for admission at Davis under 

regular procedures was due principally to the effects of past discrimination, than there is a reasonable 

likelihood that, but for pervasive racial discrimination, respondent would have failed to qualify for admission 

even in the absence of Davis' special admissions program. 

"[T]he [Voting Rights] Act's prohibition . . . is not dependent upon proving past unconstitutional 

apportionments " 

"[T]he State is [not] powerless to minimize the consequences of racial discrimination by voters when it 

is regularly practiced at the polls." 

Our cases cannot be distinguished by suggesting, as our Brother POWELL does, that in none of 

them was anyone deprived of "the relevant benefit." Ante, at 304. Our school cases have deprived whites of 

the neighborhood school of their choice; our Title VII cases have deprived nondiscriminating employees of 

their 
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settled seniority expectations; and UJO deprived the Hassidim of bloc-voting strength. Each of these injuries was 

constitutionally cognizable as is respondent's here. 

Thus, our cases under Title VII of the Civil Rights Act have held that, in order to achieve minority 

participation in previously segregated areas of public life, Congress may require or authorize preferential treatment 

for those likely disadvantaged by societal racial discrimination. Such legislation has been sustained even without a 

requirement of findings of intentional racial discrimination by those required or authorized to accord preferential 

treatment, or a case-by-case determination that those to be benefited suffered from racial discrimination. These decisions 

compel the conclusion that States also may adopt race-conscious programs designed to overcome substantial, chronic 

minority under representation where there is reason to believe that the evil addressed is a product of past racial 

discrimination. 

We do not understand MR. JUSTICE POWELL to disagree that providing a remedy for past racial 

prejudice can constitute a compelling purpose sufficient to meet strict scrutiny. See ante, at 305. Yet, because petitioner 

is a corporation administering a university, he would not allow it to exercise such power in the absence of "judicial, 

legislative, or administrative findings of constitutional or statutory violations." Ante, at 307. While we agree that 

reversal in this case would follow a fortiori had Davis been guilty of invidious racial discrimination or if a federal statute 

mandated that universities refrain from applying any admissions policy that had a disparate and unjustified racial impact, 

see, e.g., McDaniel v. Barresi, 402 U.S. 39 (1971); Franks v. Bowman Transportation Co., 424 U.S. 747 (1976), we do not 

think it of constitutional significance that Davis has not been so adjudged. 

Generally, the manner in which a State chooses to delegate governmental functions is for it to decide. Cf. Sweezy 

v. New Hampshire, 354 U.S. 234, Page 367 256 (1957) (Frankfurter, J., concurring in result). California, by 

constitutional provision, has chosen to place authority over the operation of the University of California in the Board of 

Regents. See Cal. Const., Art. 9, § 9(a). Control over the University is to be found not in the legislature, but rather in the 

Regents who have been vested with full legislative (including policymaking), administrative, and adjudicative powers by 

the citizens of California. See ibid.; Ishimatsu v. Regents, 266 Cal.App.2d 854, 863-864, 72 Cal.Rptr. 756, 762-763 

(1968); Goldberg v. Regents, 248 Cal.App.2d 867, 874, 57 Cal.Rptr. 463, 468 (1967); 30 Op. Cal. Atty. Gen. 162, 166 

(1957) ("The Regents, not the legislature, have the general rule-making or policy-making power in regard to the 

University"). This is certainly a permissible choice, see Sweezy, supra, and we, unlike our Brother POWELL, find 

nothing in the Equal Protection Clause that requires us to depart from established principle by limiting the scope of 

power the Regents may exercise more narrowly than the powers that may constitutionally be wielded by the Assembly. 

Because the Regents can exercise plenary legislative and administrative power, it elevates form over substance to insist 

that Davis could not use race-conscious remedial programs until it had been adjudged in violation of the 
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Constitution or an antidiscrimination statute. For, if the Equal Protection Clause required such a violation as 

a predicate, the Regents could simply have promulgated a regulation prohibiting disparate treatment not 

justified by the need to admit only qualified students, and could have declared Davis to have been in violation 

of such a regulation on the basis of the exclusionary effect of the admissions policy applied during the first two 

years of its operation. See infra, at 370. 

Title VII was enacted pursuant to Congress' power under the Commerce Clause and § 5 of the 

Fourteenth Amendment. To the extent that Congress acted under the Commerce Clause power, it was 

restricted in the use of race in governmental decisionmaking by the equal protection component of the 

Due Process Clause of the Fifth Amendment precisely to the same extent as are the States by § 1 of the 

Fourteenth Amendment. Therefore, to the extent that Title VII rests on the Commerce Clause power, 

our decisions such as Franks and Teamsters v. United States, 431 U.S. 324 (1977), implicitly recognize that 

the affirmative use of race is consistent with the equal protection component of the Fifth Amendment and 

therefore with the Fourteenth Amendment. To the extent that Congress acted pursuant to § 5 of the 

Fourteenth Amendment, those cases impliedly recognize that Congress was empowered under that 

provision to accord preferential treatment to victims of past discrimination in order to overcome the effects of 

segregation, and we see no reason to conclude that the States cannot voluntarily accomplish under § 1 of the 

Fourteenth Amendment what Congress under § 5 of the Fourteenth Amendment validly may authorize or 

compel either the States or private persons to do. A contrary position would conflict with the traditional 

understanding recognizing the competence of the States to initiate measures consistent with federal policy in 

the absence of congressional pre-emption of the subject matter. Nothing whatever in the legislative history of 

either the Fourteenth Amendment or the Civil Rights Acts even remotely suggests that the States are 

foreclosed from furthering the fundamental purpose of equal opportunity to which the Amendment and those 

Acts are addressed. Indeed, voluntary initiatives by the States to achieve the national goal of equal opportunity 

have been recognized to be essential to its attainment. "To use the Fourteenth Amendment as a sword against 

such State power would stultify that Amendment." Railway Mail Assn. v. Corsi, 326 U.S. 88, 98 (1945) 

(Frankfurter, J., concurring). We therefore conclude that Davis' goal of admitting minority students 

disadvantaged by the effects of past discrimination is sufficiently important to justify use of race-conscious 

admissions criteria. 

"Equal protection analysis in the Fifth Amendment area is the same as that under the Fourteenth 

Amendment." Buckley v. Valeo, 424 U.S. 1, 93 (1976) (per curiam), citing Weinberger v. Wiesenfeld, 420 

U.S. 636, 638 n. 2 (1975). 

Railway Mail Assn. held that a state statute forbidding racial discrimination by certain labor 

organizations did not abridge the Association's due process rights secured by the Fourteenth Amendment 

because that result 
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"would be a distortion of the policy manifested in that amendment, which was adopted to prevent state legislation 

designed to perpetuate discrimination on the basis of race or color." 326 U.S., at 94. That case thus established the 

principle that a State voluntarily could go beyond what the Fourteenth Amendment required in eliminating private 

racial discrimination. 

Properly construed, therefore, our prior cases unequivocally show that a state government may adopt  race-

conscious programs if the purpose of such programs is to remove the disparate racial impact its actions might 

otherwise have and if there is reason to believe that the disparate impact is itself the product of past  discrimination, 

whether its own or that of society at large. There is no question that Davis' program is valid under this test. 

Certainly, on the basis of the undisputed factual submissions before this Court, Davis had a sound basis  for 

believing that the problem of under representation of minorities was substantial and chronic and that the problem 

was attributable to handicaps imposed on minority applicants by past and present racial discrimination. Until at least 

1973, the practice of medicine in this country was, in fact, if not in law, largely the prerogative  of whites. In 1950, 

for example, while Negroes constituted 10% of the total population, Negro physicians constituted only 2.2% of the 

total number of physicians. The overwhelming majority of these, moreover, were educated in two predominantly 

Negro medical schools, Howard and Meharry. By 1970, the gap between the proportion of Negroes in medicine and 

their proportion in the population had widened: The number of Negroes employed in medicine remained frozen at 2.2% 

while the Negro population had increased to 11.1%. The number of Negro admittees to predominantly white medical 

schools, moreover, had declined in absolute numbers during the years 1955 to 1964. Odegaard 19. 

According to 89 schools responding to a questionnaire sent to 112 medical schools (all of the then-accredited medical 

schools in the United States except Howard and Meharry), substantial efforts to admit minority students did not begin 

until 1968. That year was the earliest year of involvement for 34% of the schools; an additional  66% became involved 

during the years 1969 to 1973. See C. Odegaard, Minorities in Medicine: From Receptive Passivity to Positive Action, 

1966-1976, p. 19 (1977) (hereinafter Odegaard). These efforts were reflected in a significant increase in the 

percentage of minority M. D. graduates. The number of American Negro graduates increased from 2.2% in 1970 to 

3.3% in 1973 and 5.0% in 1975. Significant percentage increases in the number of Mexican-American, American 

Indian, and mainland Puerto Rican graduates were also recorded during those years. Id., at 40. 

The statistical information cited in this and the following notes was compiled by Government officials or  

medical educators, and has been Page 370 brought to our attention in many of the briefs. Neither the parties nor the amici 

challenge the validity of the statistics alluded to in our discussion. 
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D. Reitzes, Negroes and Medicine, pp. xxvii, 3 (1958). 

Between 1955 and 1964, for example, the percentage of Negro physicians graduated in the United States who 

were trained at these schools ranged from 69.0% to 75.8%. See Odegaard 19. 

U.S. Dept. of Health, Education, and Welfare, Minorities and Women in the Health Fields 7 (Pub. 

No. (HRA) 75-22, May 1974). 

U.S. Dept. of Commerce, Bureau of the Census, 1970 Census, vol. 1, pt. 1, Table 60 (1973). 

Moreover, Davis had very good reason to believe that the national pattern of underrepresentation of  

minorities in medicine would be perpetuated if it retained a single admissions standard. For example, the entering 

classes in 1968 and 1969, the years in which such a standard was used, included only 1 Chicano and 2 Negroes 

out of the 50 admittees for each year. Nor is there any relief from this pattern of underrepresentation in the  

statistics for the regular admissions program in later years. 

See ante, at 276 n. 6 (opinion of POWELL, J.). 

Davis clearly could conclude that the serious and persistent underrepresentation of minorities in medicine 

depicted by these statistics is the result of handicaps under which minority applicants labor as a consequence of a 

background of deliberate, purposeful discrimination against minorities in education and in society generally, 

as well as in the medical profession. From the inception of our national life, Negroes have been subjected to  

unique legal disabilities impairing access to equal educational opportunity. Under slavery, penal sanctions were 

imposed upon anyone attempting to educate Negroes. After enactment of the Fourteenth Amendment the States  

continued to deny Negroes equal educational opportunity, enforcing a strict policy of segregation that itself 

stamped Negroes as inferior, Brown I, 347 U.S. 483 (1954), that relegated minorities to inferior educational  

institutions, and that denied them intercourse in the mainstream of professional life necessary to advancement . See 

Sweatt v. Painter, 339 U.S. 629 (1950). Segregation was not limited to public facilities, moreover, but was 

enforced by criminal penalties against private action as well. Thus, as late as 1908, this Court enforced a  

state criminal conviction against a private college for teaching Negroes together with whites. Berea College 

v. Kentucky, 211 U.S. 45. See also Plessy v. Ferguson, 163 U.S. 537 (1896). 

See, e.g., R. Wade, Slavery in the Cities: The South 1820-1860, pp. 90-91 (1964). 

For an example of unequal facilities in California schools, see Soria v. Oxnard School Dist. Board, 386 F. 

Supp. 539, 542 (CD Cal. 1974). See also R. Kluger, Simple Justice (1976). 

Green v. County School Board, 391 U.S. 430 (1968), gave explicit recognition to the fact that the habit 

of discrimination and the cultural tradition of race prejudice cultivated by centuries of legal slavery and 

segregation were not immediately dissipated when Brown I, supra, announced the constitutional principle 

that equal educational opportunity and participation in all aspects of American life could not be denied on 

the basis of 
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race. Rather, massive official and private resistance prevented, and to a lesser extent still prevents, attainment of  

equal opportunity in education at all levels and in the professions. The generation of minority students 

applying to Davis Medical School since it opened in 1968 — most of whom were born before or about the 

time Brown I was decided — clearly have been victims of this discrimination. Judicial decrees recognizing 

discrimination in public education in California testify to the fact of widespread discrimination suffered by 

California-born minority applicants; many minority group members living in California, moreover, were 

born and reared in school districts in Southern States segregated by law.54 Since separation of schoolchildren by 

race "generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in 

a way unlikely ever to be undone," 

Brown I, supra, at 494, the conclusion is inescapable that applicants to medical school must be few indeed 

who endured the effects of de jure segregation, the resistance to Brown I, or the equally debilitating pervasive 

private discrimination fostered by our long history of official discrimination, cf. Reitman v. Mulkey, 387 U.S. 369 

(1967), and yet come to the starting line with an education equal to whites.55 53 See e.g., Crawford v. Board of  

Education, 17 Cal.3d 280, 551 P.2d 28 (1976); Soria v. Oxnard School Dist. Board, supra; Spangler v. 

Pasadena City Board of Education, 311 F. Supp. 501 (CD Cal. 1970); C. Wollenberg, All Deliberate Speed: 

Segregation and Exclusion in California Schools, 1855-1975, pp. 136177 (1976). 

For example, over 40% of American-born Negro males aged 20 to 24 residing in California in 1970 were 

born in the South, and the statistic for females was over 48%. These statistics were computed from data contained 

in Census, supra n. 49, pt. 6, California, Tables 139, 140. 

See, e.g., O'Neil, Preferential Admissions: Equalizing the Access of Minority Groups to Higher 

Education, 80 Yale L. J. 699, 729-731 (1971). 

Moreover, we need not rest solely on our own conclusion that Davis had sound reason to believe that  

the effects of past discrimination were handicapping minority applicants to the Medical School, because the 

Department of Health, Education, and Welfare, the expert agency charged by Congress with promulgating 

regulations enforcing Title VI of the Civil Rights Act of 1964, see supra, at 341-343, has also reached 

the conclusion that race may be taken into account in situations where a failure to do so would limit participation 

by minorities in federally funded programs, and regulations promulgated by the Department expressly 

contemplate that appropriate race-conscious programs may be adopted by universities to remedy unequal access to 

university programs caused by their own or by past societal discrimination. See supra, at 344345, discussing 45 

C.F.R. § 80.3 (b)(6) (ii) and 80.5(j) (1977). It cannot be questioned that, in the absence of the special 

admissions program, access of minority students to the Medical School would be severely limited and, 

accordingly, raceconscious admissions would be deemed an appropriate response under these federal 

regulations. Moreover, the 
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Department's regulatory policy is not one that has gone unnoticed by Congress. See supra, at 346-347. Indeed, 

although an amendment to an appropriations bill was introduced just last year that would have prevented the 

Secretary of Health, Education, and Welfare from mandating raceconscious programs in university 

admissions, proponents of this measure, significantly, did not question the validity of voluntary 

implementation of race-conscious admissions criteria. See ibid. In these circumstances, the conclusion implicit in 

the regulations — that the lingering effects of past discrimination continue to make race-conscious remedial 

programs appropriate means for ensuring equal educational opportunity in universities — deserves considerable 

judicial deference. See, e.g., Katzenbach v. Morgan, 384 U.S. 641 (1966); UJO, 430 U.S., at 175-178 (opinion 

concurring in part). 

Congress and the Executive have also adopted a series of race-conscious programs, each predicated on an 

understanding that equal opportunity cannot be achieved by neutrality because of the effects of past and present 

discrimination. See supra, at 348-349. 

The second prong of our test — whether the Davis program stigmatizes any discrete group or individual and 

whether race is reasonably used in light of the program's objectives — is clearly satisfied by the Davis program. 

It is not even claimed that Davis' program in any way operates to stigmatize or single out any discrete 

and insular, or even any identifiable, nonminority group. Nor will harm comparable to that imposed upon 

racial minorities by exclusion or separation on grounds of race be the likely result of the program. It does 

not, for example, establish an exclusive preserve for minority students apart from and exclusive of whites. 

Rather, its purpose is to overcome the effects of segregation by bringing the races together. True, whites are 

excluded from participation in the special admissions program, but this fact only operates to reduce the number of 

whites to be admitted in the regular admissions program in order to permit admission of a reasonable percentage 

— less than their proportion of the California population — of otherwise underrepresented qualified minority 

applicants. 

Negroes and Chicanos alone constitute approximately 22% of California's population. This percentage 

was computed from data contained in Census, supra n. 49, pt. 6, California, sec. 1, 6-4, and Table 139. 

The constitutionality of the special admissions program is buttressed by its restriction to only 16% of 

the positions in the Medical School, a percentage less than that of the minority population in California, 

see ibid., and to those minority applicants deemed qualified for admission and deemed likely to contribute to 

the Medical School and the medical profession. Record 67. This is consistent with the goal of putting 

minority applicants in the position they would have been in if not for the evil of racial discrimination. 

Accordingly, this case does not raise the question whether even a remedial use of race would be 

unconstitutional if it admitted unqualified minority applicants in preference to qualified applicants or 

admitted, as a result of preferential consideration, racial minorities in numbers significantly in excess of 

their proportional representation in the relevant population. Such programs might well be inadequately 

justified by the legitimate remedial objectives. 
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Our allusion to the proportional percentage of minorities in the population of the State administering the 

program is not intended to establish either that figure or that population universe as a constitutional benchmark.  

In this case, Page 375 even respondent, as we understand him, does not argue that, if the special admissions 

program is otherwise constitutional, the allotment of 16 places in each entering class for special admittees is  

unconstitutionally high. 

Nor was Bakke in any sense stamped as inferior by the Medical School's rejection of him. Indeed, it is  

conceded by all that he satisfied those criteria regarded by the school as generally relevant to academic 

performance better than most of the minority members who were admitted. Moreover, there is absolutely no 

basis for concluding that Bakke's rejection as a result of Davis' use of racial preference will affect him throughout 

his life in the same way as the segregation of the Negro school children in Brown I would have affected them. 

Unlike discrimination against racial minorities, the use of racial preferences for remedial purposes does not inflict 

a pervasive injury upon individual whites in the sense that wherever they go or whatever they do there is a  

significant likelihood that they will be treated as second-class citizens because of their color. This distinction 

does not mean that the exclusion of a white resulting from the preferential use of race is not sufficiently serious 

to require justification; but it does mean that the injury inflicted by such a policy is not distinguishable from 

disadvantages caused by a wide range of government actions, none of which has ever been thought impermissible 

for that reason alone. 

In addition, there is simply no evidence that the Davis program discriminates intentionally or unintentionally  

against any minority group which it purports to benefit. The program does not establish a quota in the invidious 

sense of a ceiling on the number of minority applicants to be admitted. Nor can the program reasonably be  

regarded as stigmatizing the program's beneficiaries or their race as inferior. The Davis program does not simply 

advance less qualified applicants; rather, it compensates applicants, who it is uncontested are fully qualified  

to study medicine, for educational disadvantages which it was reasonable to conclude were a product of 

state-fostered discrimination. Once admitted, these students must satisfy the same degree requirements as 

regularly admitted students; they are taught by the same faculty in the same classes; and their performance is 

evaluated by the same standards by which regularly admitted students are judged. Under these circumstances, 

their performance and degrees must be regarded equally with the regularly admitted students with whom 

they compete for standing. Since minority graduates cannot justifiably be regarded as less well qualified than 

nonminority graduates by virtue of the special admissions program, there is no reasonable basis to conclude that 

minority graduates at schools using such programs would be stigmatized as inferior by the existence of such 

programs. 
 
 
 
 
 
 
 
 
 

405 



We disagree with the lower courts' conclusion that the Davis program's use of race was unreasonable in light  

of its objectives. First, as petitioner argues, there are no practical means by which it could achieve its ends in the 

foreseeable future without the use of race-conscious measures. With respect to any factor (such as poverty or 

family educational background) that may be used as a substitute for race as an indicator of past discrimination,  

whites greatly outnumber racial minorities simply because whites make up a far larger percentage of the total 

population and therefore far outnumber minorities in absolute terms at every socio-economic level. For example, 

of a class of recent medical school applicants from families with less than $10,000 income, at least 71% were 

white.60 Of all 1970 families headed by a person not a high school graduate which included related children  

under 18, 80% were white and 20% were racial minorities. 

Moreover, while race is positively correlated with differences in GPA and MCAT scores, economic 

disadvantage is not. Thus, it appears that economically disadvantaged whites do not score less well than  

economically advantaged whites, while economically advantaged blacks score less well than do disadvantaged 

whites. These statistics graphically illustrate that the University's purpose to integrate its classes by 

compensating for past discrimination could not be achieved by a general preference for the economically 

disadvantaged or the children of parents of limited education unless such groups were to make up the entire class. 

See Census, supra n. 49, Sources and Structure of Family Income, pp. 1-12. 

This percentage was computed from data presented in B. Waldman, Economic and Racial Disadvantage 

as Reflected in Traditional Medical School Selection Factors: A Study of 1976 Applicants to U.S. Medical 

Schools 34 (Table A-15), 42 (Table A-23) (Association of American Medical Colleges 1977). 

This figure was computed from data contained in Census, supra n. 49, pt. 1, United States Summary, 

Table 209. 

See Waldman, supra n. 60, at 10-14 (Figures 1-5). 

Second, the Davis admissions program does not simply equate minority status with disadvantage. 

Rather, Davis considers on an individual basis each applicant's personal history to determine whether he or 

she has likely been disadvantaged by racial discrimination. The record makes clear that only minority applicants 

likely to have been isolated from the mainstream of American life are considered in the special program; other 

minority applicants are eligible only through the regular admissions program. True, the procedure by which 

disadvantage is detected is informal, but we have never insisted that educators conduct their affairs through 

adjudicatory proceedings, and such insistence here is misplaced. A case-by-case inquiry into the extent to 

which each individual applicant has been affected, either directly or indirectly, by racial discrimination, would 

seem to be, as a practical matter, virtually impossible, despite the fact that there are excellent reasons for 

concluding that such effects generally exist. When individual measurement is impossible or extremely 

impractical, there is nothing to 
 
 
 
 
 
 

406 



 

prevent a State from using categorical means to achieve its ends, at least where the category is closely related to 

the goal. Cf. Gaston County v. United States, 395 U.S. 285, 295-296 (1969); Katzenbach v. Morgan, 384 U.S. 

641 (1966). And it is clear from our cases that specific proof that a person has been victimized by discrimination 

is not a necessary predicate to offering him relief where the probability of victimization is great. See Teamsters v.  

United States, 431 U.S. 324 (1977). 

Finally, Davis' special admissions program cannot be said to violate the Constitution simply because it 

has set aside a predetermined number of places for qualified minority applicants rather than using minority 

status as a positive factor to be considered in evaluating the applications of disadvantaged minority 

applicants. For purposes of constitutional adjudication, there is no difference between the two approaches. In 

any admissions program which accords special consideration to disadvantaged racial minorities, a determination 

of the degree of preference to be given is unavoidable, and any given preference that results in the exclusion of a 

white candidate is no more or less constitutionally acceptable than a program such as that at Davis. 

Furthermore, the extent of the preference inevitably depends on how many minority applicants the particular 

school is seeking to admit in any particular year so long as the number of qualified minority applicants 

exceeds that number. There is no sensible, and certainly no constitutional, distinction between, for example, 

adding a set number of points to the admissions rating of disadvantaged minority applicants as an expression of 

the preference with the expectation that this will result in the admission of an approximately determined number 

of qualified minority applicants and setting a fixed number of places for such applicants as was done here. 

The excluded white applicant, despite MR. JUSTICE POWELL's contention Page 379 to the contrary, 

ante, at 318 n. 52, receives no more or less "individualized consideration" under our approach than under his. 

The "Harvard" program, see ante, at 316-318, as those employing it readily concede, openly and successfully 

employs a racial criterion for the purpose of ensuring that some of the scarce places in institutions of higher 

education are allocated to disadvantaged minority students. That the Harvard approach does not also make 

public the extent of the preference and the precise workings of the system while the Davis program employs  

a specific, openly stated number, does not condemn the latter plan for purposes of Fourteenth Amendment 

adjudication. It may be that the Harvard plan is more acceptable to the public than is the Davis "quota." If it 

is, any State, including California, is free to adopt it in preference to a less acceptable alternative, just as it is 

generally free, as far as the Constitution is concerned, to abjure granting any racial preferences in its admissions 

program. But there is no basis for preferring a particular preference program simply because in achieving the 

same goals that the Davis Medical School is pursuing, it proceeds in a manner that is not immediately apparent 

to the public. Accordingly, we would reverse the judgment of the Supreme Court of California holding 

the Medical School's special admissions program unconstitutional and directing respondent's admission, 

as well as that 
 
 
 
 
 
 

407 



portion of the judgment enjoining the Medical School from according any consideration to race in the 

admissions process. MR. JUSTICE WHITE. 

I write separately concerning the question of whether Title VI of the Civil Rights Act of 1964, 42 U.S.C. 

§ 2000d et seq., provides for a private cause of action. Four Justices are apparently of the view that such a private  

cause of action exists, and four Justices assume it for purposes of this case. I am unwilling merely to assume  

an affirmative answer. If in fact no private cause of action exists, this Court and the lower Courts as well are  

without jurisdiction to consider respondent's Title VI claim. As I see it, if we are not obliged to do so, it is at least 

advisable to address this threshold jurisdictional issue. See United States v. Griffin, 303 U.S. 226, 229 

(1938). Furthermore, just as it is inappropriate to address constitutional issues without determining whether 

statutory grounds urged before us are dispositive, it is at least questionable practice to adjudicate a novel and 

difficult statutory issue without first considering whether we have jurisdiction to decide it. Consequently, I 

address the question of whether respondent may bring suit under Title VI. 

It is also clear from Griffin that "lack of jurisdiction . . . touching the subject matter of the litigation cannot be  

waived by the parties " 303 U.S., at 229. See also Mount Healthy City Bd. of Ed. v. Doyle, 429 U.S. 274, 278 

(1977); Louisville Nashville R. Co. v. Mottley, 211 U.S. 149, 152 (1908); Mansfield, C. L. M. R. Co. v. Swan 

111 U.S. 379, 382 (1884). 

In Lau v. Nichols, 414 U.S. 563 (1974), we did adjudicate a Title VI claim brought by a class of 

individuals. But the existence of a private cause of action was not at issue. In addition, the understanding of 

MR. JUSTICE STEWART'S concurring opinion, which observed that standing was not being contested, was 

that the standing alleged by petitioners was as third-party beneficiaries of the funding contract between the 

Department of Health, Education, and Welfare and the San Francisco United School District, a theory not 

alleged by the present respondent. Id., at 571 n. 2. Furthermore, the plaintiffs in Lau alleged jurisdiction 

under 42 U.S.C. § 1983 rather than directly under the provisions of Title VI, as does the plaintiff in this 

case. Although the Court undoubtedly had an obligation to consider the jurisdictional question, this is surely 

not the first instance in which the Court has bypassed a jurisdictional problem not presented by the parties. 

Certainly the Court's silence on the jurisdictional question, when considered in the context of the indifference of 

the litigants to it and the fact that jurisdiction was alleged under § 1983, does not foreclose a reasoned 

conclusion that Title VI affords no private cause of action. 

A private cause of action under Title VI, in terms both of the Civil Rights Act as a whole and that 

Title, would not be "consistent with the underlying purposes of the legislative scheme" and would be contrary 

to the legislative intent. 
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Cort v. Ash, 422 U.S. 66, 78 (1975). Title II, 42 U.S.C. § 2000a et seq., dealing with public 

accommodations, and Title VII, 42 U.S.C. § 2000e et seq. (1970 ed. and Supp. V), dealing with employment, 

proscribe private discriminatory conduct that as of 1964 neither the Constitution nor other federal statutes 

had been construed to forbid. Both Titles carefully provided for private actions as well as for official 

participation in enforcement. Title III, 42 U.S.C. § 2000b et seq., and Title IV, 42 U.S.C. § 2000c et seq. 

(1970 ed. and Supp. V), dealing with public facilities and public education, respectively, authorize suits by 

the Attorney General to eliminate racial discrimination in these areas. Because suits to end discrimination in 

public facilities and public education were already available under 42 U.S.C. § 1983, it was, of course, unnecessary 

to provide for private actions under Titles III and IV. But each Title carefully provided that its provisions for 

public actions would not adversely affect preexisting private remedies. §§ 2000b-2 and 2000c8. 

The role of Title VI was to terminate federal financial support for public and private institutions or programs 

that discriminated on the basis of race. Section 601, 42 U.S.C. § 2000d, imposed the proscription that no person,  

on the grounds of race, color, or national origin, was to be excluded from or discriminated against under any 

program or activity receiving federal financial assistance. But there is no express provision for private actions to  

enforce Title VI, and it would be quite incredible if Congress, after so carefully attending to the matter of private 

actions in other Titles of the Act, intended silently to create a private cause of action to enforce Title VI. 

It is also evident from the face of § 602, 42 U.S.C. § 2000d-1, that Congress intended the departments and 

agencies to define and to refine, by rule or regulation, the general proscription of § 601, subject only to judicial 

review of agency action in accordance with established procedures. Section 602 provides for enforcement: Every 

federal department or agency furnishing financial support is to implement the proscription by appropriate 

rule or regulation, each of which requires approval by the President. Termination of funding as a 

sanction for noncompliance is authorized, but only after a hearing and after the failure of voluntary means to 

secure compliance. Moreover, termination may not take place until the department or agency involved files 

with the appropriate committees of the House and Senate a full written report of the circumstances and the 

grounds for such action and 30 days have elapsed thereafter. Judicial review was provided, at least for actions 

terminating financial assistance. 

Termination of funding was regarded by Congress as a serious enforcement step, and the legislative 

history is replete with assurances that it would not occur until every possibility for conciliation had been 

exhausted. To allow a private individual to sue to cut off funds under Title VI would compromise these 

assurances and short circuit the procedural preconditions provided in Title VI. If the Federal Government 

may not cut off funds except pursuant to an agency rule, approved by the President, and presented to the 

appropriate committee of 
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Congress for a layover period, and after voluntary means to achieve compliance have failed, it is inconceivable 

that Congress intended to permit individuals to circumvent these administrative prerequisites themselves. 

"Yet, before that principle [that `Federal funds are not to be used to support racial discrimination'] is  

implemented to the detriment of any person, agency, or State, regulations giving notice of what conduct is  

required must be drawn up by the agency administering the program. . . . Before such regulations become  

effective, they must be submitted to and approved by the President. 

"Once having become effective, there is still a long road to travel before any sanction whatsoever is imposed.  

Formal action to compel compliance can only take place after the following has occurred: first, there must 

be an unsuccessful attempt to obtain voluntary compliance; second, there must be an administrative hearing; 

third, a written report of the circumstances and the grounds for such action must be filed with the appropriate 

committees of the House and Senate; and fourth, 30 days must have elapsed between such filing and the action 

denying benefits under a Federal program. Finally, even that action is by no means final because it is subject  

to judicial review and can be further postponed by judicial action granting temporary relief pending review 

in order to avoid irreparable injury. It would be difficult indeed to concoct any additional Page 383 safeguards 

to incorporate in such a procedure." 110 Cong. Rec. 6749 (1964) (Sen. Moss). 

"[T]he authority to cut off funds is hedged about with a number of procedural restrictions  [There follow 

details of the preliminary steps.] 

"In short, title VI is a reasonable, moderate, cautious, carefully worked out solution to a situation that  

clearly calls for legislative action." Id., at 6544 (Sen. Humphrey). "Actually, no action whatsoever can be 

taken against anyone until the Federal agency involved has advised the appropriate person of his failure to comply 

with nondiscrimination requirements and until voluntary efforts to secure compliance have failed." Id., at 1519 

(Rep. Celler) (emphasis added). See also remarks of Sen. Ribicoff ( id., at 7066-7067); Sen. Proxmire ( id., at 

8345); Sen. Kuchel ( id., at 6562). These safeguards were incorporated into 42 U.S.C. § 2000d-1. 

Furthermore, although Congress intended Title VI to end federal financial support for racially 

discriminatory policies of not only public but also private institutions and programs, it is extremely unlikely  

that Congress, without a word indicating that it intended to do so, contemplated creating an independent, 

private statutory cause of action against all private as well as public agencies that might be in violation of 

the section. There is no doubt that Congress regarded private litigation as an important tool to attack 

discriminatory practices. It does not at all follow, however, that Congress anticipated new private actions 

under Title VI itself. Wherever a discriminatory program was a public undertaking, such as a public school, 

private remedies were already available under other statutes, and a private remedy under Title VI was 

unnecessary. Congress was well aware of this fact. Significantly, there was frequent reference to Simkins v. 

Moses H. Cone Memorial Hospital, 
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323 F.2d 959 (CA4 1963), cert. denied, 376 U.S. 938 (1964), throughout the congressional deliberations. 

See, e.g., 110 Cong. Rec. 6544 (1964) (Sen. Humphrey). Simkins held that under appropriate circumstances,  

the operation of a private hospital with "massive use of public funds and extensive state-federal sharing in the 

common plan" constituted "state action" for the purposes of the Fourteenth Amendment. 323 F.2d, at 967. It 

was unnecessary, of course, to create a Title VI private action against private discriminators where they 

were already within the reach of existing private remedies. But when they were not — and Simkins carefully 

disclaimed holding that "every subvention by the federal or state government automatically involves the 

beneficiary in `state action,'" ibid.3 — it is difficult to believe that Congress silently created a private remedy 

to terminate conduct that previously had been entirely beyond the reach of federal law. 

This Court has never held that the mere receipt of federal or state funds is sufficient to make the recipient 

a federal or state actor. In Norwood v. Harrison, 413 U.S. 455 (1973), private schools that received state aid  

were held subject to the Fourteenth Amendment's ban on discrimination, but the Court's test required "tangible  

financial aid" with a "significant tendency to facilitate, reinforce, and support private discrimination." Id., at 466. 

The mandate of Burton v. Wilmington Parking Authority, 365 U.S. 715, 722 (1961), to sift facts and 

weigh circumstances of governmental support in each case to determine whether private or state action was 

involved, has not been abandoned for an automatic rule based on receipt of funds. 

Contemporaneous with the congressional debates on the Civil Rights Act was this Court's decision in 
Griffin 

v. School Board, 377 U.S. 218 (1964). Tuition grants and tax concessions were provided for parents of 

students in private schools, which discriminated racially. The Court found sufficient state action, but carefully 

limited its holding to the circumstances presented: "[C]losing the Prince Edward schools and meanwhile 

contributing to the support of the private segregated white schools that took their place denied petitioners the 

equal protection of the laws." Id., at 232. Hence, neither at the time of the enactment of Title VI, nor at the 

present time to the extent this Court has spoken, has mere receipt of Page 385 state funds created state action. 

Moreover, Simkins has not met with universal approval among the United States Courts of Appeals. See cases cited 

in Greco v. Orange Memorial Hospital Corp., 423 U.S. 1000, 1004 (1975) (WHITE, J., dissenting from denial 

of certiorari). 

For those who believe, contrary to my views, that Title VI was intended to create a stricter standard of  

color blindness than the Constitution itself requires, the result of no private cause of action follows even 

more readily. In that case Congress must be seen to have banned degrees of discrimination, as well as types of 

discriminators, not previously reached by law. A Congress careful enough to provide that existing private 

causes of action would be preserved (in Titles III and IV) would not leave for inference a vast new extension of 

private enforcement power. And a Congress so exceptionally concerned with the satisfaction of procedural 

preliminaries before confronting fund recipients with the choice of a cutoff or of stopping discriminating 

would not permit 
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private parties to pose precisely that same dilemma in a greatly widened category of cases with no procedural 

requirements whatsoever. 

Significantly, in at least three instances legislators who played a major role in the passage of Title VI 

explicitly stated that a private right of action under Title VI does not exist. As an "indication of legislative intent, 

explicit or implicit, either to create such a remedy or to deny one," Cort v. Ash, 422 U.S., at 78, clearer statements 

cannot be imagined, and under Cort, "an explicit purpose to deny such cause of action [is] controlling." Id., at 

82. Senator Keating, for example, proposed a private "right to sue" for the "person suffering from 

discrimination"; but the Department of Justice refused to include it, and the Senator acquiesced.5 These are 

not neutral, ambiguous statements. They indicate the absence of a legislative intent to create a private 

remedy. Nor do any of these statements make nice distinctions between a private cause of action to enjoin 

discrimination and one to cut off funds, as MR. 

JUSTICE STEVENS and the three Justices who join his opinion apparently would. See post, at 419-420, n. 

26. Indeed, it would be odd if they did, since the practical effect of either type of private cause of action would 

be identical. If private suits to enjoin conduct allegedly violative of § 601 were permitted, recipients of federal 

funds would be presented with the choice of either ending what the court, rather than the agency, determined to  

be a discriminatory practice within the meaning of Title VI or refusing federal funds and thereby escaping 

from the statute's jurisdictional predicate.6 This is precisely the same choice as would confront recipients if suit 

were brought to cut off funds. Both types of actions would equally jeopardize the administrative processes so 

carefully structured into the law. 

"Nowhere in this section do you find a comparable right of legal action for a person who feels he has been 

denied his rights to participate in the benefits of Federal funds. Nowhere. Only those who have been cut off can 

go to court and present their claim." 110 Cong. Rec. 2467 (1964) (Rep. Gill). 

"[A] good case could be made that a remedy is provided for the State or local official who is practicing 

discrimination, but none is provided for the victim of the discrimination." Id., at 6562 (Sen. Kuchel). 

"Parenthetically, while we favored the inclusion of the right to sue on the part of the agency, the State, or the 

facility which was deprived of Federal funds, we also favored the inclusion of a provision granting the right to sue  

to the person suffering from discrimination. This was not included in the bill. However, both the Senator 

from Connecticut and I are grateful that our other suggestions were adopted by the Justice Department." Id., at 

7065 (Sen. Keating). Ibid. 

As Senator Ribicoff stated: "Sometimes those eligible for Federal assistance may elect to reject such aid, 

unwilling to agree to a nondiscrimination requirement. If they choose that course, the responsibility is theirs." Id.,  

at 7067. 
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This Court has always required "that the inference of such a private cause of action not otherwise authorized by the 

statute must be consistent with the evident legislative intent and, of course, with the effectuation of  the purposes 

intended to be served by the Act." National Railroad Passenger Corp. v. National Association of Railroad 

Passengers, 414 U.S. 453, 458 (1974). See also Securities Investor Protection Corp. v. Barbour, 421 U.S.  412, 418-420 

(1975). A private cause of action under Title VI is unable to satisfy either prong of this test. 

Because each of my colleagues either has a different view or assumes a private cause of action, however, the  merits 

of the Title VI issue must be addressed. My views in that regard, as well as my views with respect to  the equal 

protection issue, are included in the joint opinion that my Brothers BRENNAN, MARSHALL, and 

BLACKMUN and I have filed. 

I also join Parts I, III-A, and V-C of MR. JUSTICE POWELL'S 

opinion. MR. JUSTICE MARSHALL. 

I agree with the judgment of the Court only insofar as it permits a university to consider the race of an 

applicant in making admissions decisions. I do not agree that petitioner's admissions program violates the 

Constitution. For it must be remembered that, during most of the past 200 years, the Constitution as interpreted by 

this Court did not prohibit the most ingenious and pervasive forms of discrimination against the Negro.  Now, 

when a state acts to remedy the effects of that legacy of discrimination, I cannot believe that this same  

Constitution stands as a barrier. 

Three hundred and fifty years ago, the Negro was dragged to this country in chains to be sold into slavery. 

Uprooted from his homeland and thrust into bondage for forced labor, the slave was deprived of all legal rights. It 

was unlawful to teach him to read; he could be sold away from his family and friends at the whim of his master; and 

killing or maiming him was not a crime. The system of slavery brutalized and dehumanized both master and slave. 

The history recounted here is perhaps too well known to require documentation. But I must acknowledge the 

authorities on which I rely in retelling it. J. Franklin, from Slavery to Freedom (4th ed. 1974) (hereinafter  

Franklin); R. Kluger, Simple Justice (1975) (hereinafter Kluger); C. Woodward, The Strange Career of Jim Crow 

(3d ed. 1974) (hereinafter Woodward). 

The denial of human rights was etched into the American Colonies' first attempts at establishing self-

government. When the colonists determined to seek their independence from England, they drafted a unique document 

cataloguing their grievances against the King and proclaiming as "self-evident" that "all men are created equal" and are 

endowed "with certain unalienable Rights," including those to "Life, Liberty and the pursuit of  Happiness." The 

self-evident truths and the unalienable rights were intended, however, to apply only to white men. An earlier draft 

of the Declaration of Independence, submitted by Thomas Jefferson to the Continental 
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Congress, had included among the charges against the King that "[h]e has waged cruel war against human nature 

itself, violating its most sacred rights of life and liberty in the persons of a distant people who never offended 

him, captivating and carrying them into slavery in another hemisphere, or to incur miserable death in their 

transportation thither." Franklin 88. 

The Southern delegation insisted that the charge be deleted; the colonists themselves were implicated in the  

slave trade, and inclusion of this claim might have made it more difficult to justify the continuation of 

slavery once the ties to England were severed. Thus, even as the colonists embarked on a course to secure 

their own freedom and equality, they ensured perpetuation of the system that deprived a whole race of those 

rights. 

The implicit protection of slavery embodied in the Declaration of Independence was made explicit in the 

Constitution, which treated a slave as being equivalent to three-fifths of a person for purposes of apportioning 

representatives and taxes among the States. Art. I, § 2. The Constitution also contained a clause ensuring that the 

"Migration or Importation" of slaves into the existing States would be legal until at least 1808, Art. I, § 9, 

and a fugitive slave clause requiring that when a slave escaped to another State, he must be returned on the claim 

of the master, Art. IV, § 2. In their declaration of the principles that were to provide the cornerstone of the new 

Nation, therefore, the Framers made it plain that "we the people," for whose protection the Constitution was 

designed, did not include those whose skins were the wrong color. As Professor John Hope Franklin has 

observed, Americans "proudly accepted the challenge and responsibility of their new political freedom by 

establishing the machinery and safeguards that insured the continued enslavement of blacks." Franklin 100. 

The individual States likewise established the machinery to protect the system of slavery through the  

promulgation of the Slave Codes, which were designed primarily to defend the property interest of the owner in 

his slave. The position of the Negro slave as mere property was confirmed by this Court in Dred Scott v. Sandford, 

19 How. 393 (1857), holding that the Missouri Compromise — which prohibited slavery in the portion of 

the Louisiana Purchase Territory north of Missouri — was unconstitutional because it deprived slave owners of 

their property without due process. The Court declared that under the Constitution a slave was property, and 

"[t]he right to traffic in it, like an ordinary article of merchandise and property, was guarantied to the 

citizens of the United States   " Id., at 451. The Court further concluded that Negroes were not intended to 

be included as 

citizens under the Constitution but were "regarded as beings of an inferior order    altogether unfit to associate 

with the white race, either in social or political relations; and so far inferior, that they had no rights which 

the white man was bound to respect . . . ." Id., at 407. 

The status of the Negro as property was officially erased by his emancipation at the end of the Civil War. But 

the long-awaited emancipation, while freeing the Negro from slavery, did not bring him citizenship or 

equality in any meaningful way. Slavery was replaced by a system of "laws which imposed upon the colored race 

onerous 
 
 
 

414 



 

disabilities and burdens, and curtailed their rights in the pursuit of life, liberty, and property to such an 

extent that their freedom was of little value." 

Slaughter-House Cases, 16 Wall. 36, 70 (1873). Despite the passage of the Thirteenth, Fourteenth, and 

Fifteenth Amendments, the Negro was systematically denied the rights those Amendments were supposed to 

secure. The combined actions and inactions of the State and Federal Governments maintained Negroes  in a 

position of legal inferiority for another century after the Civil War. 

The Southern States took the first steps to reenslave the Negroes. Immediately following the end of the  

Civil War, many of the provisional legislatures passed Black Codes, similar to the Slave Codes, which, 

among other things, limited the rights of Negroes to own or rent property and permitted imprisonment for 

breach of employment contracts. Over the next several decades, the South managed to disenfranchise the 

Negroes in spite of the Fifteenth Amendment by various techniques, including poll taxes, deliberately complicated 

balloting processes, property and literacy qualifications, and finally the white primary. 

Congress responded to the legal disabilities being imposed in the Southern States by passing the 

Reconstruction Acts and the Civil Rights Acts. Congress also responded to the needs of the Negroes at the 

end of the Civil War by establishing the Bureau of Refugees, Freedmen, and Abandoned Lands, better known as 

the Freedmen's Bureau, to supply food, hospitals, land, and education to the newly freed slaves. Thus, for a 

time it seemed as if the Negro might be protected from the continued denial of his civil rights and might be 

relieved of the disabilities that prevented him from taking his place as a free and equal citizen. 

That time, however, was short-lived. Reconstruction came to a close, and, with the assistance of this Court, 

the Negro was rapidly stripped of his new civil rights. In the words of C. Vann Woodward: "By narrow 

and ingenious interpretation [the Supreme Court's] decisions over a period of years had whittled away a great 

part of the authority presumably given the government for protection of civil rights." Woodward 139. 

The Court began by interpreting the Civil War Amendments in a manner that sharply curtailed 

their substantive protections. See, e.g., SlaughterHouse Cases, supra; United States v. Reese, 92 U.S. 214 

(1876); United States v. Cruikshank, 92 U.S. 542 (1876). Then in the notorious Civil Rights Cases, 109 U.S. 3 

(1883), the Court strangled Congress' efforts to use its power to promote racial equality. In those cases the Court 

invalidated sections of the Civil Rights Act of 1875 that made it a crime to deny equal access to "inns, public 

conveyances, theaters and other places of public amusement." Id., at 10. According to the Court, the Fourteenth 

Amendment gave Congress the power to proscribe only discriminatory action by the State. The Court ruled that 

the Negroes who were excluded from public places suffered only an invasion of their social rights at the 

hands of private individuals, and Congress had no power to remedy that. Id., at 2425. "When a man has 

emerged from slavery, and by the aid of beneficent legislation has shaken off the inseparable concomitants of 

that state," the Court 
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concluded, "there must be some stage in the progress of his elevation when he takes the rank of a mere citizen, 

and ceases to be the special favorite of the laws .......... " Id., at 25. As Mr. Justice Harlan noted in dissent, 

however, 

the Civil War Amendments and Civil Rights Acts did not make the Negroes the "special favorite" of the 

laws but instead "sought to accomplish in reference to that race ..... what had already been done in every State of 

the Union for the white race — to secure and protect rights belonging to them as freemen and citizens; nothing 

more." Id., at 61. 

The Court's ultimate blow to the Civil War Amendments and to the equality of Negroes came in Plessy 

v. Ferguson, 163 U.S. 537 (1896). In upholding a Louisiana law that required railway companies to provide 

"equal but separate" accommodations for whites and Negroes, the Court held that the Fourteenth Amendment was 

not intended "to abolish distinctions based upon color, or to enforce social, as distinguished from political 

equality, or a commingling of the two races upon terms unsatisfactory to either." Id., at 544. Ignoring totally the 

realities of the positions of the two races, the Court remarked: 

"We consider the underlying fallacy of the plaintiff 's argument to consist in the assumption that the enforced 

separation of the two races stamps the colored race with a badge of inferiority. If this be so, it is not by reason of  

anything found in the act, but solely because the colored race chooses to put that construction upon it." Id., at 

551. 

Mr. Justice Harlan's dissenting opinion recognized the bankruptcy of the Court's reasoning. He noted 

that the "real meaning" of the legislation was "that colored citizens are so inferior and degraded that they cannot 

be allowed to sit in public coaches occupied by white citizens." Id., at 560. He expressed his fear that if like 

laws were enacted in other States, "the effect would be in the highest degree mischievous." Id., at 563. Although 

slavery would have disappeared, the States would retain the power "to interfere with the full enjoyment of the 

blessings of freedom; to regulate civil rights, common to all citizens, upon the basis of race; and to place in a 

condition of legal inferiority a large body of American citizens " Ibid. 

The fears of Mr. Justice Harlan were soon to be realized. In the wake of Plessy, many States expanded their 

Jim Crow laws, which had up until that time been limited primarily to passenger trains and schools. The 

segregation of the races was extended to residential areas, parks, hospitals, theaters, waiting rooms, and bathrooms. 

There were even statutes and ordinances which authorized separate phone booths for Negroes and whites, which 

required that textbooks used by children of one race be kept separate from those used by the other, and which 

required that Negro and white prostitutes be kept in separate districts. In 1898, after Plessy, the Charlestown 

News and Courier printed a parody of Jim Crow laws: 

"`If there must be Jim Crow cars on the railroads, there should be Jim Crow cars on the street railways. 

Also on all passenger boats If there are to be Jim Crow cars, moreover, there should be Jim Crow waiting saloons 

at 
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all stations, and Jim Crow eating houses    There should be Jim Crow sections of the jury box, and a separate Jim 

Crow dock and witness stand in every court — and a Jim Crow Bible for colored witnesses to kiss.'" Woodward . The 

irony is that before many years had passed, with the exception of the Jim Crow witness stand, "all the improbable 

applications of the principle suggested by the editor in derision had been put into practice — down 

to and including the Jim Crow Bible." Id., at 69. 

Nor were the laws restricting the rights of Negroes limited solely to the Southern States. In many of the 

Northern States, the Negro was denied the right to vote, prevented from serving on juries, and excluded from 

theaters, restaurants, hotels, and inns. Under President Wilson, the Federal Government began to require  

segregation in Government buildings; desks of Negro employees were curtained off; separate bathrooms and 

separate tables in the cafeterias were provided; and even the galleries of the Congress were segregated. When his  

segregationist policies were attacked, President Wilson responded that segregation was "`not humiliating but a 

benefit'" and that he was "`rendering [the Negroes] more safe in their possession of office and less likely to be 

discriminated against.'" Kluger 91. 

The enforced segregation of the races continued into the middle of the 20th century. In both World Wars, 

Negroes were for the most part confined to separate military units; it was not until 1948 that an end to  

segregation in the military was ordered by President Truman. And the history of the exclusion of Negro children from 

white public schools is too well known and recent to require repeating here. That Negroes were deliberately  excluded 

from public graduate and professional schools — and thereby denied the opportunity to become doctors, lawyers, 

engineers, and the like — is also well established. It is of course true that some of the Jim Crow laws (which the 

decisions of this Court had helped to foster) were struck down by this Court in a series of  decisions leading up to 

Brown v. Board of Education, 347 U.S. 483 (1954). See, e.g., Morgan v. Virginia, 328 U.S. 373 (1946); Sweatt v. 

Painter, 339 U.S. 629 (1950); McLaurin v. Oklahoma State Regents, 339 U.S. 637 (1950). Those decisions, however, 

did not automatically end segregation, nor did they move Negroes from a position of legal inferiority to one of 

equality. The legacy of years of slavery and of years of second-class citizenship in the wake of emancipation could 

not be so easily eliminated. 

The position of the Negro today in America is the tragic but inevitable consequence of centuries of unequal 

treatment. Measured by any benchmark of comfort or achievement, meaningful equality remains a distant dream for the 

Negro. 

A Negro child today has a life expectancy which is shorter by more than five years than that of a white child. The 

Negro child's mother is over three times more likely to die of complications in childbirth, and the infant  mortality 

rate for Negroes is nearly twice that for whites. The median income of the Negro family is only 60% 
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that of the median of a white family, and the percentage of Negroes who live in families with incomes below the  

poverty line is nearly four times greater than that of whites. Page 395 

U.S. Dept. of Commerce, Bureau of the Census, Statistical Abstract of the United States 65 (1977) (Table 

94). 

Id., at 70 (Table 

102). Ibid. 

U.S. Dept. of Commerce, Bureau of the Census, Current Population Reports, Series P-60, No. 107, p. 

7 (1977) (Table 1). 

Id., at 20 (Table 14). 

When the Negro child reaches working age, he finds that America offers him significantly less than it 

offers his white counterpart. For Negro adults, the unemployment rate is twice that of whites, and the 

unemployment rate for Negro teenagers is nearly three times that of white teenagers. A Negro male who 

completes four years of college can expect a median annual income of merely $110 more than a white male who 

has only a high school diploma. Although Negroes represent 11.5% of the population, they are only 1.2% of the 

lawyers and judges, 2% of the physicians, 2.3% of the dentists, 1.1% of the engineers and 2.6% of the college and 

university professors. 

U.S. Dept. of Labor, Bureau of Labor Statistics, Employment and Earnings, January 1978, p. 170 (Table 

44). Ibid. 

U.S. Dept. of Commerce, Bureau of the Census, Current Population Reports, Series P-60, No. 105, p. 198 

(1977) (Table 47). 

Page 396 

U.S. Dept. of Commerce, Bureau of the Census, Statistical Abstract, supra, at 25 (Table 

24). Id., at 407-408 (Table 662) (based on 1970 census). 

The relationship between those figures and the history of unequal treatment afforded to the Negro cannot be 

denied. At every point from birth to death the impact of the past is reflected in the still disfavored position of the  

Negro. 

In light of the sorry history of discrimination and its devastating impact on the lives of Negroes, bringing the  

Negro into the mainstream of American life should be a state interest of the highest order. To fail to do so is to 

ensure that America will forever remain a divided society. 

I do not believe that the Fourteenth Amendment requires us to accept that fate. Neither its history nor 

our past cases lend any support to the conclusion that a university may not remedy the cumulative effects of  

society's discrimination by giving consideration to race in an effort to increase the number and percentage of 

Negro doctors. 
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This Court long ago remarked that "in any fair and just construction of any section or phrase of these 

[Civil War] amendments, it is necessary to look to the purpose which we have said was the pervading spirit of 

them all, the evil which they were designed to remedy " 

Slaughter-House Cases, 16 Wall., at 72. 

It is plain that the Fourteenth Amendment was not intended to prohibit measures designed to remedy the 

effects of the Nation's past treatment of Negroes. The Congress that passed the Fourteenth Amendment is the 

same Congress that passed the 1866 Freedmen's Bureau Act, an Act that provided many of its benefits only to 

Negroes. Act of July 16, 1866, ch. 200, 14 Stat. 173; see supra, at 391. Although the Freedmen's Bureau legislation 

provided aid for refugees, thereby including white persons within some of the relief measures, 14 Stat. 174; see  

also Act of Mar. 3, 1865, ch. 90, 13 Stat. 507, the bill was regarded, to the dismay of many Congressmen, as 

"solely and entirely for the freedmen, and to the exclusion of all other persons   " Cong. Globe, 39th 

Cong., 

1st Sess., 544 (1866) (remarks of Rep. Taylor). See also id., at 634-635 (remarks of Rep. Ritter); id., at 

App. 78, 80-81 (remarks of Rep. Chanler). Indeed, the bill was bitterly opposed on the ground that it 

"undertakes to make the negro in some respects . . . superior   and gives them favors that the poor white 

boy in the North 

cannot get." Id., at 401 (remarks of Sen. McDougall). See also id., at 319 (remarks of Sen. Hendricks); id., at  

362 (remarks of Sen. Saulsbury); id., at 397 (remarks of Sen. Willey); id., at 544 (remarks of Rep. Taylor). 

The bill's supporters defended it — not by rebutting the claim of special treatment — but by pointing to the need 

for such treatment: "The very discrimination it makes between `destitute and suffering' negroes, and destitute and 

suffering white paupers, proceeds upon the distinction that, in the omitted case, civil rights and immunities are 

already sufficiently protected by the possession of political power, the absence of which in the case provided for  

necessitates governmental protection." Id., at App. 75 (remarks of Rep. Phelps). 

Despite the objection to the special treatment the bill would provide for Negroes, it was passed by Congress.  

Id., at 421, 688. President Johnson vetoed this bill and also a subsequent bill that contained some modifications;  

one of his principal objections to both bills was that they gave special benefits to Negroes. Messages and Papers of  

the Presidents 3596, 3599, 3620, 3623 (1897). Rejecting the concerns of the President and the bill's opponents, 

Congress overrode the President's second veto. Cong. Globe, 39th Cong., 1st Sess., 3842, 3850 (1866). 

Since the Congress that considered and rejected the objections to the 1866 Freedmen's Bureau Act  

concerning special relief to Negroes also proposed the Fourteenth Amendment, it is inconceivable that the 

Fourteenth Amendment was intended to prohibit all race-conscious relief measures. It "would be a distortion of 

the policy manifested in that amendment, which was adopted to prevent state legislation designed to perpetuate  

discrimination on the basis of race or color," Railway Mail Assn. v. Corsi, 326 U.S. 88, 94 (1945), to hold 

that 
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it barred state action to remedy the effects of that discrimination. Such a result would pervert the intent of the 

Framers by substituting abstract equality for the genuine equality the Amendment was intended to achieve. 

As has been demonstrated in our joint opinion, this Court's past cases establish the constitutionality of  

race-conscious remedial measures. Beginning with the school desegregation cases, we recognized that even absent a 

judicial or legislative finding of constitutional violation, a school board constitutionally could consider the race 

of students in making school-assignment decisions. See Swann v. Charlotte-Mecklenburg Board of 

Education, 402 U.S. 1, 16 (1971); McDaniel v. Barresi, 402 U.S. 39, 41 (1971). We noted, moreover, that a "flat 

prohibition against assignment of students for the purpose of creating a racial balance must inevitably conflict 

with the duty of school authorities to disestablish dual school systems. As we have held in Swann, the 

Constitution does not compel any particular degree of racial balance or mixing, but when past and continuing 

constitutional violations are found, some ratios are likely to be useful as starting points in shaping a remedy. 

An absolute prohibition against use of such a device — even as a starting point — contravenes the implicit 

command of Green v. Country School Board, 391 U.S. 430 (1968), that all reasonable methods be available to 

formulate an effective remedy." Board of Education v. Swann, 402 U.S. 43, 46 (1971). 

As we have observed, "[a]ny other approach would freeze the status quo that is the very target of all  

desegregation processes." McDaniel v. Barresi, supra, at 41. 

Only last Term, in United Jewish Organizations v. Carey, 430 U.S. 144 (1977), we upheld a New 

York reapportionment plan that was deliberately drawn on the basis of race to enhance the electoral power of 

Negroes and Puerto Ricans; the plan had the effect of diluting the electoral strength of the Hasidic Jewish 

community. We were willing in UJO to sanction the remedial use of a racial classification even though it 

disadvantaged otherwise "innocent" individuals. In another case last Term, Califano v. Webster, 430 U.S. 313 

(1977), the Court upheld a provision in the Social Security laws that discriminated against men because its 

purpose was "`the permissible one of redressing our society's longstanding disparate treatment of women.'" Id., at 

317, quoting Califano v. Goldfarb, 430 U.S. 199, 209 n. 8 (1977) (plurality opinion). We thus recognized the 

permissibility of remedying past societal discrimination through the use of otherwise disfavored 

classifications. 

Nothing in those cases suggests that a university cannot similarly act to remedy past discrimination. It 

is true that in both UJO and Webster the use of the disfavored classification was predicated on legislative or  

administrative action, but in neither case had those bodies made findings that there had been constitutional 

violations or that the specific individuals to be benefited had actually been the victims of discrimination. Rather,  

the classification in each of those cases was based on a determination that the group was in need of the remedy 

because of some type of past discrimination. There is thus ample support for the conclusion that a university can 
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employ raceconscious measures to remedy past societal discrimination, without the need for a finding that those  

benefited were actually victims of that discrimination. 

Indeed, the action of the University finds support in the regulations promulgated under Title VI by the  

Department of Health, Education, and Welfare and approved by the President, which authorize a federally  

funded institution to take affirmative steps to overcome past discrimination Page 400 against groups even where 

the institution was not guilty of prior discrimination. 45 C.F.R. § 80.3 (b) (6) (ii) (1977). 

While I applaud the judgment of the Court that a university may consider race in its admissions process, 

it is more than a little ironic that, after several hundred years of class-based discrimination against Negroes, 

the Court is unwilling to hold that a class-based remedy for that discrimination is permissible. In declining to so 

hold, today's judgment ignores the fact that for several hundred years Negroes have been discriminated against, 

not as individuals, but rather solely because of the color of their skins. It is unnecessary in 20th-century America 

to have individual Negroes demonstrate that they have been victims of racial discrimination; the racism of our 

society has been so pervasive that none, regardless of wealth or position, has managed to escape its impact. The 

experience of Negroes in America has been different in kind, not just in degree, from that of other ethnic 

groups. It is not merely the history of slavery alone but also that a whole people were marked as inferior by the 

law. And that mark has endured. The dream of America as the great melting pot has not been realized for the 

Negro; because of his skin color he never even made it into the pot. 

These differences in the experience of the Negro make it difficult for me to accept that Negroes cannot be 

afforded greater protection under the Fourteenth Amendment where it is necessary to remedy the effects of past 

discrimination. In the Civil Rights Cases, supra, the Court wrote that the Negro emerging from slavery 

must cease "to be the special favorite of the laws." 109 U.S., at 25; see supra, at 392. We cannot in light of the 

history of the last century yield to that view. Had the Court in that decision and others been willing to "do for 

human liberty and the fundamental rights of American citizenship, what it did . . . for the protection of 

slavery and the rights of the masters of fugitive slaves," 109 U.S., at 53 (Harlan, J., dissenting), we would not 

need now to permit the recognition of any "special wards." Most importantly, had the Court been willing in 

1896, in Plessy 

v. Ferguson, to hold that the Equal Protection Clause forbids differences in treatment based on race, we would 

not be faced with this dilemma in 1978. We must remember, however, that the principle that the "Constitution 

is colorblind" appeared only in the opinion of the lone dissenter. 163 U.S., at 559. The majority of the Court 

rejected the principle of color blindness, and for the next 60 years, from Plessy to Brown v. Board of Education,  

ours was a Nation where, by law, an individual could be given "special" treatment based on the color of his skin. 

It is because of a legacy of unequal treatment that we now must permit the institutions of this society to give 

consideration to race in making decisions about who will hold the positions of influence, affluence, and prestige 
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in America. For far too long, the doors to those positions have been shut to Negroes. If we are ever to become a  

fully integrated society, one in which the color of a person's skin will not determine the opportunities available to  

him or her, we must be willing to take steps to open those doors. I do not believe that anyone can truly look into 

America's past and still find that a remedy for the effects of that past is impermissible. 

It has been said that this case involves only the individual, Bakke, and this University. I doubt, however, that 

there is a computer capable of determining the number of persons and institutions that may be affected by the 

decision in this case. For example, we are told by the Attorney General of the United States that at least 27 federal 

agencies have adopted regulations requiring recipients of federal funds to take "`affirmative action to overcome 

the effects of conditions which resulted in limiting participation . . . by persons of a particular race, color, or  

national origin.'" Supplemental Brief for United States as Amicus Curiae 16 (emphasis added). I cannot even 

guess the number of state and local governments that have set up affirmative-action programs, which may be 

affected by today's decision. 

I fear that we have come full circle. After the Civil War our Government started several "affirmative action" 

programs. This Court in the Civil Rights Cases and Plessy v. Ferguson destroyed the movement toward complete  

equality. For almost a century no action was taken, and this nonaction was with the tacit approval of the 

courts. Then we had Brown v. Board of Education and the Civil Rights Acts of Congress, followed by 

numerous affirmative-action programs. Now, we have this Court again stepping in, this time to stop 

affirmative-action programs of the type used by the University of California. MR. JUSTICE 

BLACKMUN. 

I participate fully, of course, in the opinion, ante, p. 324, that bears the names of my Brothers 

BRENNAN, WHITE, MARSHALL, and myself. I add only some general observations that hold particular 

significance for me, and then a few comments on equal protection. 

At least until the early 1970's, apparently only a very small number, less than 2%, of the physicians, attorneys,  

and medical and law students in the United States were members of what we now refer to as minority groups. In 

addition, approximately three-fourths of our Negro physicians were trained at only two medical schools. If ways 

are not found to remedy that situation, the country can never achieve its professed goal of a society that is not 

race conscious. 

I yield to no one in my earnest hope that the time will come when an "affirmative action" program is  

unnecessary and is, in truth, only a relic of the past. I would hope that we could reach this stage within a decade 

at the most. But the story of Brown v. Board of Education, 347 U.S. 483 (1954), decided almost a quarter 

of a century ago, suggests that that hope is a slim one. At some time, however, beyond any period of what 

some would claim is only transitional inequality, the United States must and will reach a stage of maturity where 

action 
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along this line is no longer necessary. Then persons will be regarded as persons, and discrimination of the type we  

address today will be an ugly feature of history that is instructive but that is behind us. 

The number of qualified, indeed highly qualified, applicants for admission to existing medical schools in the 

United States far exceeds the number of places available. Wholly apart from racial and ethnic considerations, 

therefore, the selection process inevitably results in the denial of admission to many qualified persons, indeed, 

to far more than the number of those who are granted admission. Obviously, it is a denial to the deserving. This 

inescapable fact is brought into sharp focus here because Allan Bakke is not himself charged with discrimination  

and yet is the one who is disadvantaged, and because the Medical School of the University of California at Davis  

itself is not charged with historical discrimination. 

One theoretical solution to the need for more minority members in higher education would be to enlarge our 

graduate schools. Then all who desired and were qualified could enter, and talk of discrimination would vanish.  

Unfortunately, this is neither feasible nor realistic. The vast resources that apparently would be required 

simply are not available. And the need for more professional graduates, in the strict numerical sense, perhaps 

has not been demonstrated at all. 

There is no particular or real significance in the 84-16 division at Davis. The same theoretical, philosophical, 

social, legal, and constitutional considerations would necessarily apply to the case if Davis' special 

admissions program had focused on any lesser number, that is, on 12 or 8 or 4 places or, indeed, on only 1. 

It is somewhat ironic to have us so deeply disturbed over a program where race is an element of consciousness, 

and yet to be aware of the fact, as we are, that institutions of higher learning, albeit more on the undergraduate 

than the graduate level, have given conceded preferences up to a point to those possessed of athletic skills, to 

the children of alumni, to the affluent who may bestow their largess on the institutions, and to those having 

connections with celebrities, the famous, and the powerful. 

Programs of admission to institutions of higher learning are basically a responsibility for academicians 

and for administrators and the specialists they employ. The judiciary, in contrast, is ill-equipped and poorly 

trained for this. The administration and management of educational institutions are beyond the competence of 

judges and are within the special competence of educators, provided always that the educators perform within 

legal and constitutional bounds. For me, therefore, interference by the judiciary must be the rare exception 

and not the rule. 

I, of course, accept the propositions that (a) Fourteenth Amendment rights are personal; (b) racial and ethnic  

distinctions where they are stereotypes are inherently suspect and call for exacting judicial scrutiny; (c) academic 

freedom is a special concern of the First Amendment; and (d) the Fourteenth Amendment has expanded beyond 

its original 1868 concept and now is recognized to have reached a point where, as MR. JUSTICE 

POWELL 
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states, ante, at 293, quoting from the Court's opinion in McDonald v. Santa Fe Trail Transp. Co., 427 

U.S. 273, 296 (1976), it embraces a "broader principle." This enlargement does not mean for me, however, that 

the Fourteenth Amendment has broken away from its moorings and its original intended purposes. Those 

original aims persist. And that, in a distinct sense, is what "affirmative action," in the face of proper facts, is all 

about. If this conflicts with idealistic equality, that tension is original Fourteenth Amendment tension, 

constitutionally conceived and constitutionally imposed, and it is part of the Amendment's very nature until 

complete equality is achieved in the area. In this sense, constitutional equal protection is a shield. I emphasize 

in particular that the decided cases are not easily to be brushed aside. Many, of course, are not precisely on point, 

but neither are they off point. Racial factors have been given consideration in the school desegregation cases, in the 

employment cases, in Lau v. Nichols, 414 U.S. 563 (1974), and in United Jewish Organizations v.Carey, 430 

U.S. 144 (1977). To be sure, some of these may be "distinguished" on the ground that victimization was 

directly present. But who is to say that victimization is not present for some members of today's minority 

groups, although it is of a lesser and perhaps different degree. The petitioners in United Jewish Organizations 

certainly complained bitterly of their reapportionment treatment, and I rather doubt that they regard the 

"remedy" there imposed as one that was "to improve" the group's ability to participate, as MR. JUSTICE 

POWELL describes it, ante, at 305. And surely in Lau v. Nichols we looked to ethnicity. 

I am not convinced, as MR. JUSTICE POWELL seems to be, that the difference between the Davis 

program and the one employed by Harvard is very profound or constitutionally significant. The line between 

the two is a thin and indistinct one. In each, subjective application is at work. Because of my conviction that 

admission programs are primarily for the educators, I am willing to accept the representation that the 

Harvard program is one where good faith in its administration is practiced as well as professed. I agree that 

such a program, where race or ethnic background is only one of many factors, is a program better formulated 

than Davis' two-track system. The cynical, of course, may say that under a program such as Harvard's one may 

accomplish covertly what Davis concedes it does openly. I need not go that far, for despite its two-track aspect, 

the Davis program, for me, is within constitutional bounds, though perhaps barely so. It is surely free of 

stigma, and, as in United Jewish Organizations, I am not willing to infer a constitutional violation. 

It is worth noting, perhaps, that governmental preference has not been a stranger to our legal life. We see it 

in veterans' preferences. We see it in the aid-to-the-handicapped programs. We see it in the progressive income 

tax. We see it in the Indian programs. We may excuse some of these on the ground that they have specific  

constitutional protection or, as with Indians, that those benefited are wards of the Government. Nevertheless, 

these preferences exist and may not be ignored. And in the admissions field, as I have indicated, educational 
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institutions have always used geography, athletic ability, anticipated financial largess, alumni pressure, and other 

factors of that kind. 

I add these only as additional components on the edges of the central question as to which I join my Brothers 

BRENNAN, WHITE, and MARSHALL in our more general approach. It is gratifying to know that 

the Court at least finds it constitutional for an academic institution to take race and ethnic background into 

consideration as one factor, among many, in the administration of its admissions program. I presume that that 

factor always has been there, though perhaps not conceded or even admitted. It is a fact of life, however, and a part 

of the real world of which we are all a part. The sooner we get down the road toward accepting and being a part of 

the real world, and not shutting it out and away from us, the sooner will these difficulties vanish from the scene. 

I suspect that it would be impossible to arrange an affirmative-action program in a racially neutral way 

and have it successful. To ask that this be so is to demand the impossible. In order to get beyond racism, we 

must first take account of race. There is no other way. And in order to treat some persons equally, we must treat 

them differently. We cannot — we dare not — let the Equal Protection Clause perpetuate racial supremacy. 

So the ultimate question, as it was at the beginning of this litigation, is: Among the qualified, how does one 

choose? 

A long time ago, as time is measured for this Nation, a Chief Justice, both wise and farsighted, said: 

"In considering this question, then, we must never forget, that it is a constitution we are expounding."  

McCulloch v. Maryland, 4 Wheat. 316, 407 (1819) (emphasis in original). 

In the same opinion, the Great Chief Justice further observed: 

"Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate,  

which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the 

constitution, are constitutional." Id., at 421. 

More recently, one destined to become a Justice of this Court observed: 

"The great generalities of the constitution have a content and a significance that vary from age to age." 

B. Cardozo, The Nature of the Judicial Process 17 (1921). 

And an educator who became a President of the United States said: 

"But the Constitution of the United States is not a mere lawyers' document: it is a vehicle of life, and its spirit 

is always the spirit of the age." W. Wilson, Constitutional Government in the United States 69 (1911). 

These precepts of breadth and flexibility and everpresent modernity are basic to our constitutional law. 

Today, again, we are expounding a Constitution. The same principles that governed McCulloch's case in 

1819 govern Bakke's case in 1978. There can be no other answer. 

MR. JUSTICE STEVENS, with whom THE CHIEF JUSTICE, MR. JUSTICE 
STEWART, and MR. 

JUSTICE REHNQUIST join, concurring in the judgment in part and dissenting in part. 
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It is always important at the outset to focus precisely on the controversy before the Court. It is 

particularly important to do so in this case because correct identification of the issues will determine whether it 

is necessary or appropriate to express any opinion about the legal status of any admissions program other than 

petitioner's. 

Four Members of the Court have undertaken to announce the legal and constitutional effect of this Court's 

judgment. See opinion of JUSTICES BRENNAN, WHITE, MARSHALL, and BLACKMUN, ante, 

at 324-325. It is hardly necessary to state that only a majority can speak for the Court or determine what is 

the "central meaning" of any judgment of the Court. 

This is not a class action. The controversy is between two specific litigants. Allan Bakke challenged  

petitioner's special admissions program, claiming that it denied him a place in medical school because of his race 

in violation of the Federal and California Constitutions and of Title VI of the Civil Rights Act of 1964, 42 

U.S.C. 

§ 2000d et seq. The California Supreme Court upheld his challenge and ordered him admitted. If the state court  

was correct in its view that the University's special program was illegal, and that Bakke was therefore unlawfully 

excluded from the Medical School because of his race, we should affirm its judgment, regardless of our views 

about the legality of admissions programs that are not now before the Court. 

The judgment as originally entered by the trial court contained four separate paragraphs, two of which 

are of critical importance.2 Paragraph 3 declared that the University's special admissions program violated 

the Fourteenth Amendment, the State Constitution, and Title VI. The trial court did not order the 

University to admit Bakke because it concluded that Bakke had not shown that he would have been admitted 

if there had been no special program. Instead, in paragraph 2 of its judgment it ordered the University to 

consider Bakke's application for admission without regard to his race or the race of any other applicant. The order 

did not include any broad prohibition against any use of race in the admissions process; its terms were clearly 

limited to the University's consideration of Bakke's application.3 Because the University has since been ordered to 

admit Bakke, paragraph 2 of the trial court's order no longer has any significance. 

The judgment first entered by the trial court read, in its entirety, as follows: "IT IS HEREBY 

ORDERED, ADJUDGED AND DECREED: ". Defendant, the Regents of the University of California, 

have judgment against plaintiff, Allan Bakke, denying the mandatory injunction requested by plaintiff 

ordering his admission to the University of California at Davis Medical School; ". That plaintiff is 

entitled to have his application for admission to the medical school considered without regard to his race 

or the race of any other applicant, and defendants are hereby restrained and enjoined from considering plaintiff 's 

race or the race of any other applicant in passing upon his application for admission; ". Cross-defendant Allan 

Bakke have judgment against cross-complainant, the Regents of the University of California, declaring that the 

special admissions program at the University of California at Davis Medical School violates the Fourteenth 

Amendment to the United States 
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Constitution, Article 1, Section 21 of the California Constitution, and the Federal Civil Rights Act [ 42 

U.S.C. § 2000d]; ". That plaintiff have and recover his court costs incurred herein in the sum of $217.35." App. to 

Pet. for Cert. 120a. 

In paragraph 2 the trial court ordered that "plaintiff [Bakke] is entitled to have his application for 

admission to the medical school considered without regard to his race or the race of any other applicant, and 

defendants are hereby restrained and enjoined from considering plaintiff 's race or the race of any other applicant 

in passing upon his application for admission." See n. 2, supra (emphasis added). The only way in which this order 

can be broadly read as prohibiting any use of race in the admissions process, apart from Bakke's application, is 

if the final "his" refers to "any other applicant." But the consistent use of the pronoun throughout the paragraph to 

refer to Bakke makes such a reading entirely unpersuasive, as does the failure of the trial court to suggest that it 

was issuing relief to applicants who were not parties to the suit. 

The California Supreme Court, in a holding that is not challenged, ruled that the trial court incorrectly 

placed the burden on Bakke of showing that he would have been admitted in the absence of discrimination. The 

University then conceded "that it [could] not meet the burden of proving that the special admissions 

program did not result in Mr. Bakke's failure to be admitted." Accordingly, the California Supreme Court 

directed the trial court to enter judgment ordering Bakke's admission. Since that order superseded paragraph 

2 of the trial court's judgment, there is no outstanding injunction forbidding any consideration of racial criteria 

in processing applications. 

Appendix B to Application for Stay A19A20. 

18 Cal.3d 34, 64, 553 P.2d 1152, 1172 (1976). The judgment of the Supreme Court of the State of 

California affirms only paragraph 3 of the trial court's judgment. The Supreme Court's judgment reads as follows: 

"IT IS ORDERED, ADJUDGED, AND DECREED by the Court that the judgment of the 

Superior Court[,] County of Yolo[,] in the above-entitled cause, is hereby affirmed insofar as it determines that 

the special admission program is invalid; the judgment is reversed insofar as it denies Bakke an injunction 

ordering that he be admitted to the University, and the trial court is directed to enter judgment ordering Bakke 

to be admitted. 

"Bakke shall recover his costs on these appeals." 

It is therefore perfectly clear that the question whether race can ever be used as a factor in an admissions 

decision is not an issue in this case, and that discussion of that issue is inappropriate. 

"This Court . . . reviews judgments, not statements in opinions." Black v. Cutter Laboratories 351 U.S. 

292, 297. 

Both petitioner and respondent have asked us to determine the legality of the University's special admissions 

program by reference to the Constitution. Our settled practice, however, is to avoid the decision of a 
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constitutional issue if a case can be fairly decided on a statutory ground. "If there is one doctrine more deeply 

rooted than any other in the process of constitutional adjudication, it is that we ought not to pass on questions 

of constitutionality . . . unless such adjudication is unavoidable." Spector Motor Co. v. McLaughlin, 323 U.S. 

101, 

105. The more important the issue, the more force there is to this doctrine. In this case, we are presented with a 

constitutional question of undoubted and unusual importance. Since, however, a dispositive statutory claim was 

raised at the very inception of this case, and squarely decided in the portion of the trial court judgment affirmed 

by the California Supreme Court, it is our plain duty to confront it. Only if petitioner should prevail on 

the statutory issue would it be necessary to decide whether the University's admissions program violated the 

Equal Protection Clause of the Fourteenth Amendment. 

"From Hayburn's Case, 2 Dall. 409, to Alma Motor Co. v. Timken-Detroit Axle Co. [, 329 U.S. 

129,] and the Hatch Act case [ United Public Workers v. Mitchell, 330 U.S. 75] decided this term, this 

Court has followed a policy of strict necessity in disposing of constitutional issues. The earliest exemplifications, 

too well known for repeating the history here, arose in the Court's refusal to render advisory opinions and in 

applications of the related jurisdictional policy drawn from the case and controversy limitation. U.S. Const., Art. 

III. . . . 

"The policy, however, has not been limited to jurisdictional determinations. For, in addition, `the Court [has] 

developed, for its own governance in the cases confessedly within its jurisdiction, a series of rules under which 

it has avoided passing upon a large part of all the constitutional questions pressed upon it for decision.' Thus, as  

those rules were listed in support of the statement quoted, constitutional issues affecting legislation will not be 

determined in friendly, nonadversary proceedings; in advance of the necessity of deciding them; in broader terms  

than are required by the precise facts to which the ruling is to be applied; if the record presents Page 41some other 

ground upon which the case may be disposed of; at the instance of one who fails to show that he is injured by the  

statute's operation, or who has availed himself of its benefits; or if a construction of the statute is fairly possible 

by which the question may be avoided." Rescue Army v. Municipal Court, 331 U.S. 549, 568-569 (footnotes 

omitted). See also Ashwander v.TVA, 297 U.S. 288, 346-348 (Brandeis, J., concurring). 

The doctrine reflects both our respect for the Constitution as an enduring set of principles and the deference 

we owe to the Legislative and Executive Branches of Government in developing solutions to complex social  

problems. See A. Bickel, The Least Dangerous Branch 131 (1962). 

Section 601 of the Civil Rights Act of 1964, 78 Stat. 252, 42 U.S.C. § 2000d, provides: "No person 

in the United States shall, on the ground of race, color, or national origin, be excluded from participation in, 

be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal 

financial assistance." 
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The University, through its special admissions policy, excluded Bakke from participation in its program 

of medical education because of his race. The University also acknowledges that it was, and still is, receiving 

federal financial assistance. The plain language of the statute therefore requires affirmance of the judgment 

below. A different result cannot be justified unless that language misstates the actual intent of the Congress that 

enacted the statute or the statute is not enforceable in a private action. Neither conclusion is warranted. 

Record 29. 

Title VI is an integral part of the far-reaching Civil Rights Act of 1964. No doubt, when this legislation 

was being debated, Congress was not directly concerned with the legality of "reverse discrimination" or 

"affirmative action" programs. Its attention was focused on the problem at hand, the "glaring . . . 

discrimination against Negroes which exists throughout our Nation," and, with respect to Title VI, the 

federal funding of segregated facilities. The genesis of the legislation, however, did not limit the breadth of 

the solution adopted. Just as Congress responded to the problem of employment discrimination by enacting 

a provision that protects all races, see McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 279,12 so, too, 

its answer to the problem of federally funding of segregated facilities stands as a broad prohibition against the 

exclusion of any individual from a federally funded program "on the ground of race." In the words of the 

House Report, Title VI stands for "the general principle that no person . . . be excluded from participation . . . 

on the ground of race, color, or national origin under any program or activity receiving Federal financial 

assistance." H.R. Rep. No. 914, 88th Cong., 1st Sess., pt. 1, p. 25 (1963) (emphasis added). This same broad 

view of Title VI and § 601 was echoed throughout the congressional debate and was stressed by every one of the 

major spokesmen for the Act.13 

Page H.R. Rep. No. 914, 88th Cong., 1st Sess., pt. 1, p. 18 (1963). 

It is apparent from the legislative history that the immediate object of Title VI was to prevent federal funding  

of segregated facilities. See, e.g., 110 Cong. Rec. 1521 (1964) (remarks of Rep. Celler); id., at 6544 (remarks of 

Sen. Humphrey). 

In McDonald v. Santa Fe Trail Transp. Co., the Court held that "Title VII prohibits racial 

discrimination against . . . white petitioners . . . upon the same standards as would be applicable were they 

Negroes " 427 

U.S., at 280. Quoting from our earlier decision in Griggs v. Duke Power Co., 401 U.S. 424, 431, the 

Court reaffirmed the principle that the statute "prohibit[s] `[d]iscriminatory preference for any [racial] group, 

minority or majority.'" 427 U.S., at 279 (emphasis in original). 

See, e.g., 110 Cong. Rec. 1520 (1964) (remarks of Rep. Celler); id., at 5864 (remarks of Sen. Humphrey);  

id., at 6561 (remarks of Sen. Kuchel); id., at 7055 (remarks of Sen. Pastore). (Representative Celler and Senators 

Humphrey and Kuchel were the House and Senate floor managers for the entire Civil Rights Act, and 

Senator Pastore was the majority Senate floor manager for Title VI.) 
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Petitioner contends, however, that exclusion of applicants on the basis of race does not violate Title VI if the 

exclusion carries with it no racial stigma. No such qualification or limitation of § 601's categorical 

prohibition of "exclusion" is justified by the statute or its history. The language of the entire section is 

perfectly clear; the words that follow "excluded from" do not modify or qualify the explicit outlawing of any 

exclusion on the stated grounds. 

The legislative history reinforces this reading. The only suggestion that § 601 would allow exclusion of 

non minority applicants came from opponents of the legislation and then only by way of a discussion of the 

meaning of the word "discrimination." The opponents feared that the term "discrimination" would be read as 

mandating racial quotas and "racially balanced" colleges and universities, and they pressed for a specific definition 

of the term in order to avoid this possibility. In response, the proponents of the legislation gave repeated 

assurances that the Act would be "colorblind" in its application. 

Senator Humphrey, the Senate floor manager for the Act, expressed this position as follows: 

Representative Abernethy's comments were typical: 

"Title VI has been aptly described as the most harsh and unprecedented proposal contained in the bill . . . . 

"It is aimed toward eliminating discrimination in federally assisted programs. It contains no guideposts 

and no yardsticks as to what might constitute discrimination in carrying out federally aided programs and 

projects. . . 

. . . . . . 

"Presumably the college would have to have a `racially balanced' staff from the dean's office to the cafeteria. . . 

. 

"The effect of this title, if enacted into law, will interject race as a factor in every decision involving the 

selection of an individual . . . . The concept of `racial imbalance' would hover like a black cloud over 

every transaction " Id., at 1619. See also, e.g., id., at 5611-5613 (remarks of Sen. Ervin); id., at 9083 

(remarks of Sen. 

Gore). 

416 15 E.g., id., at 5863, 5874 (remarks of Sen. Eastland). 

See, e.g., id., at 8346 (remarks of Sen. Proxmire) ("Taxes are collected from whites and Negroes, and they 

should be expended without discrimination"); id., at 7055 (remarks of Sen. Pastore) ("[Title VI] will 

guarantee that the money collected by colorblind tax collectors will be distributed by Federal and State 

administrators who are equally colorblind"); and id., at 6543 (remarks of Sen. Humphrey) ("`Simple justice 

requires that public funds, to which all taxpayers of all races contribute, not be spent in any fashion which 

encourages, entrenches, subsidizes, or results in racial discrimination'") (quoting from President Kennedy's 

Message to Congress, June 19, 1963). 
 

"[T]he word `discrimination' has been used in many a court case. What it really means in the bill is a distinction 

in treatment . . . given to different individuals because of their different race, religion or national  origin. . . . 

"The answer to this question [what was meant by `discrimination'] is that if race is not a factor, we do not have to  
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worry about discrimination because of race. The Internal Revenue Code does not provide that colored 

people do not have to pay taxes, or that they can pay their taxes 6 months later than everyone else." 110 Cong. Rec. 5864 

(1964). 

"[I]f we started to treat Americans as Americans, not as fat ones, thin ones, short ones, tall ones, brown ones,  green 

ones, yellow ones, or white ones, but as Americans. If we did that we would not need to worry about  

discrimination." Id., at 5866. 

In giving answers such as these, it seems clear that the proponents of Title VI assumed that the Constitution  itself 

required a colorblind standard on the part of government, but that does not mean that the legislation only codifies an 

existing constitutional prohibition. The statutory prohibition against discrimination in federally funded projects 

contained in § 601 is more than a simple paraphrasing of what the Fifth or Fourteenth Amendment would require. 

The Act's proponents plainly considered Title VI consistent with their view of the Constitution and they sought to 

provide an effective weapon to implement that view. As a distillation of what the supporters of the Act believed the 

Constitution demanded of State and Federal Governments, § 601 has independent force, with language and emphasis 

in addition to that found in the Constitution. 

See, e.g., 110 Cong. Rec. 5253 (1964) (remarks of Sen. Humphrey); and id., at 7102 (remarks of Sen. Javits). The 

parallel between the prohibitions of Title VI and those of the Constitution was clearest with respect to the immediate 

goal of the Act — an end to federal funding of "separate but equal" facilities. 

"As in Monroe [v. Pape, 365 U.S. 167], we have no occasion here to `reach the constitutional question whether 

Congress has the power to make municipalities liable for acts of its officers that violate the civil rights of  individuals.' 365 

U.S., at 191. For in interpreting the statute it is not our task to consider whether Congress was mistaken in 1871 in its 

view of the limits of its power over municipalities; rather, we must construe the statute in light of the impressions 

under which Congress did in fact act, see Ries v. Lynskey, 452 F.2d, at 175." Moor v. County of Alameda, 411 U.S. 

693, 709. 

Both Title VI and Title VII express Congress' belief that, in the long struggle to eliminate social prejudice  and 

the effects of prejudice, the principle of individual equality, without regard to race or religion, was one on which there 

could be a "meeting of the minds" among all races and a common national purpose. See Los Angeles Dept. of Water Power 

v. Manhart, 435 U.S. 702, 709 ("[T]he basic policy of the statute [Title VII] requires that 
 

we focus on fairness to individuals rather than fairness Page 417 to classes"). This same principle of 

individual fairness is embodied in Title VI. 

"The basic fairness of title VI is so clear that I find it difficult to understand why it should create 

any opposition. . . . . . . . . 

"Private prejudices, to be sure, cannot be eliminated overnight. However, there is one area where no room at 

all exists for private prejudices. That is the area of governmental conduct. As the first Mr. Justice Harlan said 

in his prophetic dissenting opinion in Plessy v. Ferguson, 163 U.S. 537, 559: "`Our Constitution is color-

blind.' "So 

— I say to Senators — must be our Government. . . . 
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"Title VI closes the gap between our purposes as a democracy and our prejudices as individuals. The cuts of  

prejudice need healing. The costs of prejudice need understanding. We cannot have hostility between two great 

parts of our people without tragic loss in our human values . . . . 

"Title VI offers a place for the meeting of our minds as to Federal money." 110 Cong. Rec. 7063-7064 (1964) 

(remarks of Sen. Pastore). 

Of course, one of the reasons marshaled in support of the conclusion that Title VI was 

"noncontroversial" was that its prohibition was already reflected in the law. See ibid. (remarks of Sen. Pell and 

Sen. Pastore). 

As with other provisions of the Civil Rights Act, Congress' expression of its policy to end racial 

discrimination may independently proscribe conduct that the Constitution does not. However, we need not  

decide the Congruence — or lack of congruence — of the controlling statute and the Constitution since the 

meaning of the Title VI ban on exclusion is crystal clear: Race cannot be the basis of excluding anyone from 

participation in a federally funded program. 

For example, private employers now under duties imposed by Title VII were wholly free from the 

restraints imposed by the Fifth and Fourteenth Amendments which are directed only to governmental 

action. In Lau v. Nichols, 414 U.S. 563, the Government's brief stressed that "the applicability of Title VI    

does not depend upon 

the outcome of the equal protection analysis    [T]he statute independently proscribes the conduct challenged 

by petitioners and provides a discrete basis for injunctive relief." Brief for United States as Amicus Curiae, O. 

T. 1973, No. 72-6520, p. 15. The Court, in turn, rested its decision on Title VI. MR. JUSTICE 

POWELL takes pains to distinguish Lau from the case at hand because the Lau decision "rested solely on the 

statute." Ante, at 

304. See also Washington v. Davis, 426 U.S. 229, 238239; Allen v. State Board of Elections, 393 U.S. 544, 

588 (Harlan, J., concurring and dissenting). 

In short, nothing in the legislative history justifies the conclusion that the broad language of § 601 should not  

be given its natural meaning. We are dealing with a distinct statutory prohibition, enacted at a particular 

time with particular concerns in mind; neither its language nor any prior interpretation suggests that its place 

in the 

Civil Rights Act, won after long debate, is simply that of a constitutional appendage. In unmistakable terms the Act 

prohibits the exclusion of individuals from federally funded programs because of their race. As succinctly  phrased 

during the Senate debate, under Title VI it is not "permissible to say `yes' to one person; but to say `no' to another 

person, only because of the color of his skin." 

As explained by Senator Humphrey, § 601 expresses a principle imbedded in the constitutional and moral 

understanding of the times. 

"The purpose of title VI is to make sure that funds of the United States are not used to support racial 

discrimination. In many instances the practices of segregation or discrimination, which title VI seeks to end,  are 

unconstitutional In all cases, such discrimination is contrary to national policy, and to the moral sense 
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of the Nation. Thus, title VI is simply designed to insure that Federal funds are spent in accordance with the  

Constitution and the moral sense of the Nation." 110 Cong. Rec. 6544 (1964) (emphasis added). 

Petitioner's attempt to rely on regulations issued by HEW for a contrary reading of the statute is 

unpersuasive. Where no discriminatory policy was in effect, HEW's example of permissible "affirmative action" refers 

to "special recruitment policies." 45 C.F.R. § 80.5 (j) (1977). This regulation, which was adopted in 1973, sheds no 

light on the legality of the admissions program that excluded Bakke in this case. 

Page 418 110 Cong. Rec. 6047 (1964) (remarks of Sen. Pastore). 

Belatedly, however, petitioner argues that Title VI cannot be enforced by a private litigant. The claim is 

unpersuasive in the context of this case. Bakke requested injunctive and declaratory relief under Title VI;  petitioner 

itself then joined issue on the question of the legality of its program under Title VI by asking for a declaratory 

judgment that it was in compliance with the statute. Its view during state-court litigation was that a private cause of 

action does exist under Title VI. Because petitioner questions the availability of a private cause of action for the first 

time in this Court, the question is not properly before us. See McGoldrick v. Compagnie Generale Transatlantique, 

309 U.S. 430, 434, Even if it were, petitioner's original assumption is in accord with the federal courts' consistent 

interpretation of the Act. To date, the courts, including this Court, have unanimously concluded or assumed that a 

private action may be maintained under Title VI. The United States has taken the same position; in its amicus curiae 

brief directed to this specific issue, it concluded that such a remedy is clearly available, and Congress has repeatedly 

enacted legislation predicated on the assumption that Title VI may be enforced in a private action. The conclusion 

that an individual may maintain a private cause of action is amply supported in the legislative history of Title VI 

itself. In short, a fair consideration of petitioner's tardy attack on the propriety of Bakke's suit under Title VI requires 

that it be rejected. 

Record 30-31. 

See, e.g., Lau v. Nichols, supra; Bossier Parish School Board v. Lemon, 370 F.2d 847 (CA5 1967), 

cert. denied, 388 U.S. 911; Uzzell v. Friday, 547 F.2d 801 (CA4 1977), opinion on rehearing en bane, 558 

F.2d 727, cert. pending, No. 77-635; Serna v. Portales, 499 F.2d 1147 (CA10 1974); cf. Chambers v. Omaha 

Public School District, 536 F.2d 222, 225 n. 2 (CA8 1976) (indicating doubt over whether a money judgment 

can be obtained under Title VI). Indeed, the Government's brief in Lau v. Nichols, supra, succinctly 

expressed this common assumption: "It is settled that petitioners . . . have standing to enforce Section 601 " 

Brief for United States as 

Amicus Curiae in Lau v. Nichols, O. T. 1973, No. 72-6520, p. 13 n. 
5. 

Supplemental Brief for United States as Amicus Curiae 24-34. 

The Government's supplemental brief also suggests that there may be a difference between a private cause of 

action brought to end a particular discriminatory practice and such an action brought to cut off federal funds. 

Id., at 2830. Section 601 is specifically addressed to personal rights, while § 602 — the fund cutoff 

provision 

— establishes "an elaborate mechanism for governmental enforcement by federal agencies." Supplemental Brief,   
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supra, at 28 (emphasis added). Arguably, private enforcement of this "elaborate mechanism" would not fit within 

the congressional scheme, see separate opinion of MR. JUSTICE WHITE, ante, at 380-383. But Bakke did 

not seek to cut off the University's federal funding; he sought admission Page 420 to medical school. The 

difference between these two courses of action is clear and significant. As the Government itself states: 

"[T]he grant of an injunction or a declaratory judgment in a private action would not be inconsistent 

with the administrative program established by Section 602 A declaratory judgment or injunction against 

future 

discrimination would not raise the possibility that funds would be terminated, and it would not involve 

bringing the forces of the Executive Branch to bear on state programs; it therefore would not implicate the 

concern that led to the limitations contained in Section 602." Supplemental Brief, supra, at 30 n. 25. 

The notion that a private action seeking injunctive or declaratory judgment relief is inconsistent with a federal  

statute that authorizes termination of funds has clearly been rejected by this Court in prior cases. See Rosado v. 

Wyman 397 U.S. 397, 420. 

See 29 U.S.C. § 794 (1976 ed.) (the Rehabilitation Act of 1973) (in particular, the legislative history 

discussed in Lloyd v. Regional Transportation Authority, 548 F.2d 1277, 1285-1286 (CA7 1977)); 20 

U.S.C. 

§ 1617 (1976 ed.) (attorney fees under the Emergency School Aid Act); and 31 U.S.C. § 1244 (1976 ed.) 

(private action under the Financial Assistance Act). Of course, none of these subsequent legislative enactments is 

necessarily reliable evidence of Congress' intent in 1964 in enacting Title VI, and the legislation was not intended  

to change the existing status of Title VI. 

Framing the analysis in terms of the fourpart Cort v. Ash test, see 422 U.S. 66, 78, it is clear that all four 

parts of the test are satisfied. (1) Bakke's status as a potential beneficiary of a federally funded program definitely 
 

brings him within the "`class for whose especial benefit the statute was enacted,'" ibid. (emphasis in original). 

(2) A cause of action based on race discrimination has not been "traditionally relegated to state law." Ibid. (3) While a 

few excerpts from the voluminous legislative history suggest that Congress did not intend to create a private cause 

of action, see opinion of MR. JUSTICE POWELL, ante, at 283 n. 18, an examination of the entire legislative 

history makes it clear that Congress had no intention to foreclose a private right of action. (4) There is ample evidence 

that Congress considered private causes of action to be consistent Page 421 with, if not essential to, the legislative scheme. 

See, e.g., remarks of Senator Ribicoff: "We come then to the crux of the dispute 

— how this right [to participate in federally funded programs without discrimination] should be protected. And 

even this issue becomes clear upon the most elementary analysis. If Federal funds are to be dispensed  on a 

nondiscriminatory basis, the only possible remedies must fall into one of two categories: First, action to end 

discrimination; or second, action to end the payment of funds. Obviously action to end discrimination is preferable 

since that reaches the objective of extending the funds on a nondiscriminatory basis. But if the discrimination 

persists and cannot be effectively terminated, how else can the principle of nondiscrimination be vindicated except by 

nonpayment of funds?" 110 Cong. Rec. 7065 (1964). See also id., at 5090, 6543, 6544 (remarks of Sen. Humphrey); id., 
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 at 7103, 12719 (remarks of Sen. Javits); id., at 7062, 7063 (remarks of Sen. Pastore). 

The congressional debates thus show a clear understanding that the principle embodied in § 601 involves 

personal federal rights that administrative procedures would not, for the most part, be able to protect. The analogy 

to the Voting Rights Act of 1965, 42 U.S.C. § 1973 et seq. (1970 ed. and Supp. V), is clear. Both that Act and Title VI 

are broadly phrased in terms of personal rights ("no person shall be denied . . ."); both Acts were drafted with broad 

remedial purposes in mind; and the effectiveness of both Acts would be "severely hampered" without the existence of a 

private remedy to supplement administrative procedures. See Allen v. State Bd. of Elections, 393 U.S. 544, 556. In 

Allen, of course, this Court found a private right of action under the Voting Rights Act. 

The University's special admissions program violated Title VI of the Civil Rights Act of 1964 by excluding 

Bakke from the Medical School because of his race. It is therefore our duty to affirm the judgment ordering Bakke 

admitted to the University. 

Accordingly, I concur in the Court's judgment insofar as it affirms the judgment of the Supreme Court of  

California. To the extent that it purports to do anything else, I respectfully dissent. 
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Swann v. Charlotte - Mecklenburg Board of Education ( 1971 ) 

The attention paid to Brown v. Board of Education of Topeka, Kansas often overshadows this case 
that integrated schools via busing as many places, particularly in the South, waited as long as the 
1970s to finally integrate schools. 

Civ. A. No. 

1974. June 29, 

1971. 

Julius L. Chambers, and Adam Stein, Chambers, Stein, Ferguson Lanning, Charlotte, N.C., for plaintiffs. 

William J. Waggoner, Charlotte, N.C., for defendants. 

ORDER 

McMILLAN, District Judge. 

The Charlotte-Mecklenburg schools are now being operated pursuant to a decision of the Supreme Court of 

the United States in Swann, et al. v. Charlotte-Mecklenburg Board of Education, et al., 402 U.S. 1, 91 S.Ct. 

1267, 28 L.Ed.2d 554 (1971), which affirmed previous orders of this court respecting desegregation of the 

schools. 

On June 17, 1971, the defendants submitted incomplete proposals for the adoption of a different plan of 

pupil assignment for the next school year. Those proposals were made the subject of a hearing on June 17 and 18,  

1971, but were withdrawn by the defendants during the hearing. The nature of those proposals was outlined in 

a memorandum filed by this court on June 22, 1971, copy of which is attached to and made a part of this order. 

In substance, although those proposals would have achieved a "racial balance" they were discriminatory in detail  

and in overall result; they placed increased burdens upon black patrons while partially relieving white patrons of 

similar burdens; and they were reasonably susceptible of the interpretation that they were the first long step in the 

liquidation of the inner-city "black" schools. 

The defendants have now presented a revised version of their proposals which they call the "revised feeder 

plan," and conferences and a hearing have been conducted concerning this revised plan. 

In large measure the revision eliminates the most flagrant constitutional objections to the original "feeder 

plan." It would assign additional students to West Charlotte so that it would operate at approximately its capacity  

of 1,603 students; it would retain Northwest as a junior high school; it would maintain the 4/2 grade 

structure in place of the proposed 5/1 grade structure for seven of the nine black elementary schools in 

question; and it would operate those schools with student populations more nearly approximating their capacities. 

However, under the new proposals Villa Heights and University Park would be operated at just above 

half-capacity as one-grade schools for grade six only; and Double Oaks Elementary School would be closed. 
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As to Villa Heights and University Park, the only reason advanced for wanting to keep them reduced to 

one-grade schools at part capacity is that the use of those schools for both grades five and six would overcrowd 

them. 

Staff work has already been done for the operation of Villa Heights and University Park on a 4/2 basis. When 

University Park was 100% black in 1969-70 it had 825 students and a capacity of 882. The staff analysis 

would assign 870 fifth and sixth grade students to University Park. When Villa Heights was 91% black in 

1969-70 it had 1,017 students. The staff analysis would assign 840 fifth and sixth grade students to Villa Heights. 

The shift from 5/1 back to 4/2 grade structure will in fact reduce the overcrowding in the system and make more 

efficient use of classroom space. Overcrowding, then, does not seem to be a valid objection to the full use of those 

facilities. No non-racial educational reason was advanced for reducing the enrollment of either school. 

The closing of Double Oaks is not a new subject. In evidence presented in the summer of 1970 some witnesses  

recommended that it be closed because, like some other "black" schools, it is located in a cul de sac with only one 

vehicle entrance. No serious objection was raised to its closing as a part of a non-discriminatory desegregation 

plan. In fact, the August 3, 1970 order included a provision that" If the board elect to carry out the Finger 

plan they are authorized, if they find it advisable, to close Double Oaks School and reassign its pupils in 

accordance with the general purposes of the February 5, 1970 order." 

The situation has changed. The board did not close and does not ask to close Double Oaks under the 

Finger plan. The contention as to its inaccessibility is now found to be untenable; the defendants own a 

second right of way into the school from North Graham Street, less than two blocks away, which, though 

rough, is already passable by automobile; and it would appear to take only the grading and surfacing or 

gravelling of that short road to add a second entrance or exit for the school. 

The suggestion was made, without supporting data, that the percentage of white students attending Double 

Oaks was lower than those who were assigned to the school. However, the statistical evidence presented under  

date of June 16, 1971 (Defendants' Hearing Exhibit 7) indicates that the percentage of white students actually 

attending this school in the seventh month of the 1970-71 school year was only two per cent less than the 

percentage of white students who had been assigned to the school in September, and was one per cent greater than 

the proportion called for under the plan. Moreover, "white flight" is still not acceptable as a reason to shrink  from 

constitutional obligation. There was no testimony as to any educational deficiency in the school itself nor in its 

administration, and the record is devoid of testimony by any parent, student, principal or teacher covering any of 

the educational considerations bearing on its proposed closing. The court does not find any non-racial 

educational justification for closing Double Oaks. To close the school now without educational reasons 

to 
 
 
 
 
 
 
 

440 



support it would appear to continue the discriminatory thrust of the original "feeder plan," as described in the 

attached memorandum of June 22, 1971. 

Although the staff work on pupil assignment to operate Double Oaks has not been done and would require 

some work and rearrangement of existing assignments, it would not appear to be intrinsically more difficult than 

similar staff work for the assignment of students to a new school, if one were constructed, or for the reopening of 

any of the other schools which are presently being unused. 

Even with Double Oaks reopened and Villa Heights and University Park operating at full capacity, 

the "feeder plan" is noticeably discriminatory because it will require most innercity black children to ride 

school busses to distant schools approximately ten out of their twelve school years, while appearing to place few 

white students under any comparable burden. The court is not prepared, however, on the present record at least, 

to find that this discrimination in method is unconstitutional; it may be the only practicable present way to deal 

with the problem. 

The plaintiffs have suggested that the plan is also discriminatory in that it relieves the children in 

several well-to-do neighborhoods (Sharon, Beverly Woods, Olde Providence, Montclaire and Selwyn, for 

example) of their fifth and sixth grade assignments to inner-city schools, and sets them up for attendance at 

"neighborhood schools" for most or all of their entire school careers, while it assigns lower-income white 

children from nearby areas to student duty at the "black" schools. This may be a type of class discrimination 

which courts some day may undertake to consider as a constitutional question. It is more likely to be a 

practical problem which the school board will eventually solve under the political realities of school 

administration, including the fact that probably these neighborhoods will become involved in some two-way 

exchange of students with neighborhoods surrounding such new schools as may eventually be built or re-opened. 

In any event, except as it may constitute part of a general plan to relieve white students of bussing wherever 

possible and to bus black students when the choice is available, the creation of such white "protectorates" does not 

at present appear to call for disapproval of the plan. 

ORDER 

1. Except as expressly modified herein, the defendants shall continue operating the schools in accordance with 

all previous orders of court, and attention is specially called to the orders of February 5, 1970, August 3, 

1970, the memorandum of October 5, 1970, and the opinion of the Supreme Court of the United States, above 

cited. 

2. As a part of compliance with that order the defendants may, if they wish, use their proposed amended 

"feeder plan" provided it is modified in a nondiscriminatory way so as to continue operation of Double Oaks  

School for grades five and six with enrollment reasonably approximating its capacity, and so as to 

continue 
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operating Villa Heights and University Park as schools for both fifth and sixth grade students and 

with enrollments reasonably approximating their pupil capacity, generally as outlined in the staff study. 

3. If the above changes in the "feeder plan" are not acceptable to the board they are directed to continue 

operating the schools under the existing orders of court but to take nondiscriminatory steps to remedy the  

situations which were allowed to develop, mostly in west-side schools, under which schools became 

predominantly black. 

4. The defendants are enjoined and restrained from operating any school for any portion of a school year 

with a predominantly black student body. The movement of children from one place to another within the  

community and the movement of children into the community are not within the control of the school board. 

The assignment of those children to particular schools is within the total control of the school board. The 

defendants are therefore restrained from assigning a child to a school or allowing a child to go to a school other 

than the one he was attending at the start of the school year, if the cumulative result of such assignment in  

any given period tends substantially to restore or to increase the degree of segregation in either the transferor 

or the transferee school. 5. The conditional approval of the "feeder plan" of pupil assignment does not relieve 

any of the defendants of the duty to operate the schools according to the orders of court which have previously 

been entered. The plans are simply illustrations of means to accomplish the constitutional result, which is the 

nondiscriminatory operation of the schools on a desegregated basis. 

6. The defendants are directed to supply the court on or before September 15, 1971 with reports showing the 

number of children of each grade and race attending each school in the system, the numbers of children who were 

assigned to each school, the capacity of each school, the number of mobile units then in use at each school, and the 

number of children, by race and grade, being transported to each school. The defendants are also directed,  until 

further notice, to supply similar reports on or before the 15th day of each month thereafter. 

MEMORANDUM OF JUNE 22, 1971. 

On June 17 and 18, 1971, a hearing was held on current partly-formed proposals of the defendants for 

revision of the court order approved by the Supreme Court in Swann, et al., v. CharlotteMecklenburg Board  

of Education, et al., 402 U.S. 1, 91 S.Ct. 1267, 28 L.Ed.2d 554 (1971), requiring desegregation of the 

Charlotte-Mecklenburg schools. 

The proposals were not accompanied by any formal resolution of the school board and are in the form of 

oral testimony illustrated by statistical charts and maps. Details of locations of lines between attendance zones 

and assignment of particular pupils have not been finally decided. The plan, like the court order now in effect, 

provides that all schools will be predominantly white. This element, one of those necessary in the desegregation 

of these schools, inclined the court toward approval of the plan if the plan were otherwise lawful. 
 
 
 
 
 
 
 

442 



However, when the plan is studied in depth and its purposes and results emerge through its statistics, it  

becomes apparent that it seeks to raise issues which were decided two years ago; that it is regressive and unstable 

in nature and results; that it would retreat from approved arrangements and put the burdens of desegregation 

primarily upon the black race; that it would unlawfully discriminate against black children; that its methods 

are discriminatory; and that it should not be approved. 

The board's proposals, according to the testimony, would include the following: 

1. Close two "black" schools — Double Oaks Elementary and Northwest Junior High Schools, which 

have a combined capacity of more than 1,620 pupils. 

2. Reduce West Charlotte High School, formerly "black" with pupil capacity of 1,603, to an assigned student  

body of 940, leaving at least 663 empty classroom seats. By contrast, other high schools are heavily loaded; Myers 

Park, for example, with a capacity of 1,676, would be assigned 2,330 students. 

3. De-populate fifteen other "black" or predominantly "black" elementary schools from their current capacity  

of 8,694 pupils to an assigned student population of 4,645, thus leaving 47% of their classroom seats empty. 

4. Convert nine of those fifteen elementary schools (Bruns Avenue; Amay James; University Park; Druid  

Hills; Oaklawn; Villa Heights; Marie Davis; First Ward and Lincoln Heights) from schools serving grades 

five and six to schools serving grade six only. These nine schools would be reduced in total student 

population to 2,755 students, which is a little over 51% of their 1970-71 population of 5,362 students. 

5. The black elementary students thus assigned out of the closed and partly closed schools would be  

transported in a one-way bussing or "satellite" program to outlying "white" schools. 

6. The only "cross-bussing" proposed for white elementary students would appear to be the white sixth graders 

who might be assigned to the onegrade inner-city schools. 

7. Unused classroom spaces in the closed and partly closed schools above described by count would be 6,342. 

8. In addition, there will continue to be approximately 2,000 vacant classroom spaces in the buildings 

formerly occupied by Myers Street Elementary, Second Ward High and Irwin Avenue (old Harding 

High) Schools. 

9. Space for the black children thus transferred from these 8,000 or so inner-city classroom spaces would be 

provided in outlying white schools, many of which would be severely overcrowded, as shown by the 

following illustrative table: Excess Over Capacity Assigned Capacity Sharon 486 675 189 Carmel Junior 

High 606 1,050 444 South High 1,530 2,075 545 Montclaire 648 900 252 Paw Creek Annex 270 425 155 

Hidden Valley 648 1,100 452 Garinger High 1,870 2,430 560 Myers Park High 1,676 2,330 654—-——-

———-—Totals: 7,734 10,985 3,251 
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10. Shutting down the two schools and reducing the population of the others would require bussing 2,491 

(estimated) extra students, plus those already needed to be bussed to correct the West Boulevard over-crowding. 

11. Distances of travel required of many elementary children would be sharply increased — for example, first 

graders from Double Oaks community in northwest Charlotte would be assigned to Bain School near the 

east edge of the county, a distance of twelve or more air line miles. 

12. No reason except "white flight" was advanced to support the creation of that unusual organization, the 

school for sixth graders only. 

13. Nothing is revealed about plans for the future, but based on past experience it may be reasonable to  

wonder if a move to close additional "black" schools might be in the offing for next year. 

14. Space is proposed to be provided at the overcrowded schools by purchasing 172 new mobile classroom 

units for 25 children each. These are not on hand; the delivery schedule for such units a year ago when the board  

bought a group of 10 such units was ten weeks after the decision to buy was made. It is now less than ten weeks 

until the opening day of school. 

15. The cost to taxpayers of this program, which would restore discrimination rather than promote  

constitutional rights, is many millions of dollars. The last batch of schools that were closed in 1969 (Second Ward 

High and several other schools) were valued by the board at that time at more than $3,000,000. Exclusive of  

library books, evidence in the record shows property value of Northwest Junior High is $723,647.65; of 

Double Oaks, $883,626.65; of West Charlotte High, proposed to be used at less than 60% capacity, 

$2,980,209.23; the value of thirteen of the fifteen elementary schools which are to be de-populated to a little more 

than one-half of their capacity is $6,349,679.53. If Bruns Avenue and First Ward, the other two schools, both 

relatively new, are as valuable as their older counterparts of similar size,this adds another $1,800,000 to the figure. 

16. The minimum cost of the 172 mobile units, assuming they can be had and assuming that the price has not 

gone up in the past year, is $8,300 each, or $1,427,600, exclusive of seats and other classroom equipment. 

17. Cost to the taxpayers, even in terms like these, is not for the courts to control; but the fact that it is  

proposed to spend money and abandon property in such wholesale fashion to preserve discrimination is in stark 

contrast to the previous reluctance of the board to spend money to eliminate discrimination. 

18. Apart from other considerations, the purchase and location of 172 mobile units for 25 students each 

is a sizeable program of school location and construction of facilities for at least 4,300 students, and under the 

Supreme Court decision in Swann, district courts are required to review such programs and not to approve of 

them if they are discriminatory in result. 

In the order of August 15, 1969, D.C., 306 F. Supp. 1291, approving as a one-shot temporary proposition the 

one-way transport of consenting black children from closed inner-city schools, the court said: 
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"It is not the intention of this court to endorse or approve any future plan which puts the burden of 

desegregation primarily upon one race." 

"* * * One-way bussing plans for the years after 1969-70 will not be acceptable." "Certainly, if the 

means selected by the District to accomplish its purported purpose themselves involve substantial elements of 

racial discrimination, its entire plan becomes suspect concerning whether it is really a good faith reasonably 

adequate implementation of these principles." Brice v. Landis, 314 F. Supp. 974 (N.D.Calif., 1969). 

The closing of a black school and the transfer of its pupils to a school without adequate facilities to receive 

them in the absence of valid educational reasons and without any similar burden upon white students or teachers 

has been held "inherently discriminatory and therefore invalid." Smith v. St. Tammany Parish School Board, 

302 F. Supp. 106 (E.D.La., 1969). 

Where black schools are closed and the principal burden of transportation placed upon black students, 

"* * * there is a heavy burden on the school board * * * to explain the closing of facilities formerly used for the 

instruction of black students." Haney v. County Bd. of Ed. of Sevier County, 429 F.2d 364, 372 (8th Cir., 

1970). 

As late as June 10, 1971, the Fourth Circuit Court of Appeals affirmed an order entered by Judge Ted 

Dalton in Roanoke, Virginia, disapproving the closing of a black high school without adequate educational 

reason and transporting its pupils to an overcrowded "white" school. Adams v. School District Number 5 

(Green v. School Board of Roanoke), 444 F.2d 99 (4th Cir., June 10, 1971). "White flight" was advanced as the 

chief reason for the board's proposals. The facts advanced will not support a finding that "white flight" is a serious 

threat to the public schools of Mecklenburg. The same cry has been raised before, here and elsewhere; and 

[with all due deference to the right of people to send their children to the best schools they can afford] the 

answer must be what it has always been: Public displeasure is no excuse for unconstitutional discrimination. 

As the Supreme Court said in Monroe v. Board of Commissioners, 391 U.S. 450 at 459, 88 S.Ct. 1700 at 1705, 

20 L.Ed.2d 733 (1968): 

"We are frankly told in the Brief that without the transfer option it is apprehended that white students 

will flee the system altogether. `But it should go without saying that the vitality of these constitutional 

principles cannot be allowed to yield simply because of disagreement with them.' Brown II [Brown v. Board of 

Education], 349 U.S. [294] at 300, 75 S.Ct. [753] at 756 [ 99 L.Ed. 1083]." 

CONCLUSION 

In apparent recognition of the considerations outlined above, the defendants during the hearing withdrew 

their original proposals, and are now preparing for consideration a revised version of their proposals. The 

court has also requested defendants to prepare and submit for comparison a revision of the plan already in 

effect, adjusted to correct the deficiencies, mostly involving west side areas, which were referred to in the 

order of October 5, 1970. 
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